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“Any member of the public
having a complaint concerning the conduct,

in the performance of any duty or function under
this Act, of any member [of the RCMP] or other
person appointed or employed under the author-
ity of this Act

may,

whether or not that member of the public is
affected by the subject-matter of the complaint,

make the complaint to
(a) the Commission;

(b) any member [of the RCMP] or other person
appointed or employed under the authority of
this Act; or

(c) the provincial authority in the province in
which the subject-matter of the complaint
arose that is responsible for the receipt and
investigation of complaints by the public
against the police.”

Subsection 45.35 (1) of the Royal Canadian Mounted
Police Act, which came into force on September 30,
1988.




COMMISSION MEMBERS

Full-time

RICHARD GOSSE, GQ.C.
Chairman

Dr. Gosse was Deputy Attorney General of Saskatchewan
from 1977 to 1985, and Inspector General of the
Canadian Security Intelligence Service from 1985 until his
appointment as Commission Chairman in 1988. Formerly
a Professor of Law at Queen’s University and the
University of British Columbia, he served at one time as
Counsel to the Ontario Law Reform Commission and was
the first full-time member of the British Columbia Law
Reform Commission. He practised law in British Col-
umbia for several years and is a member of the Bar
of that province as well as the Bars of Ontario and
Saskatchewan.

FERNAND SIMARD
Vice-Chairman

Mr. Simard has been a member of the Quebec Bar since
1961. He specialized in litigation and administrative law,
and practised in Montreal for many years. He has been a
chairman of the disciplinary court for federal maximum
and medium security penitentiaries.

Part-time

British Columbia
L. ALLAN WILLIAMS, Q.C.

Mr. Williams is a former Attorney General of British
Columbia, and also served as Minister of Labour for that
province. He is, at present, senior counsel with the
Vancouver law firm of Davis and Company.

Alternate LYMAN R. ROBINSON, @Q.C.
Professor Robinson is a member of the Faculty of Law at

the University of Victoria and a former Dean of that
Faculty. He is a member of the Law Reform Commission




of British Columbia, the tribunal panel of the Canadian
Human Rights Commission, and the Saanich Police
Board.

Alberta
MR. JUSTICE SIDNEY V. LEGG

Mr. Justice Legg is a supernumerary judge of the Court of
Queen’s Bench of Alberta, and has been a member of the
Alberta judiciary since 1960. He has been Chairman of the
Alberta Law Enforcement Review Board since its inception
in 1974. He is a past President of the Canadian Cystic
Fibrosis Foundation.

Saskatchewan
DONALD K. MacPHERSON, Q.C.

Mr. MacPherson is the senior partner in the Regina law
firm of MacPherson, Leslie and Tyerman, and the part-
time Chairman of the Saskatchewan Police Commission.
He is a past President of the Law Society of Saskatchewan,
and the Canadian Asso-ciation for the Mentally Retarded.

Alternate DAVE ZACHARIAS

Mr. Zacharias is a farmer and Swift Current businessman.
He has been active in, and served as president of, a number
of Swift Current community organizations.

Manitoba
GRAEME THOMSON HAIG,
M.C., C.D,, @.C.

Mr. Haig is the senior partner of the Winnipeg law firm of
D’Arcy and Deacon. A past President of the Manitoba Bar
Association, he has headed many Manitoba community
organizations. Mr. Haig was appointed a Special Com-
'missioner to inquire into lotteries and gambling in
Manitoba.

Alternate S. JANE EVANS

Ms. Evans is a partner in the Winnipeg law firm of Aikins,
MacAulay and Thorvaldson. She has been active in many
community-service organizations and is currently President
of Family Services of Winnipeg Inc.




New Brunswick
JUDITH MacPHERSON

Ms. MacPherson is a Moncton lawyer in private practice.
She is currently President of the New Brunswick Bar
Association. She has been an adjudicator of the Public
Service Labour Relations Board since 1980.

Alternate MARIE ODETTE SNOW

Professor Snow is a member of the Faculty of Law at the
University of Moncton, and a member of the New
Brunswick Bar.

Nova Scotia
BLAIR HARRIS MITCHELL

Mr. Mitchell is an associate with the Halifax law firm of
Green, Veniot and Parish. He is a director of the Nova
Scotia Civil Liberties Association, and a Governor of the
University College of Cape Breton.

Alternate EARL HOLT SMITH

Mr. Smith, who resides in River John, recently retired
after 20 years as an adult probation officer with the Nova
Scotia Attorney General's Department. He is a former
municipal police officer.

Prince Edward Island

GRAHAM W. STEWART

Mr. Stewart is a partner in the Charlotletown law firm of
Campbell, Stewart. He is a former Deputy Attorney
General of Prince Edward Island, and is active in many
comimunity organizations.

Alternate W. ALLISON MacRAE

Mr. MacRae is a Charlottetown businessman, who has
been active in the community for many years. He is a past
President of the Prince Edward Island Racing and Sports
Commission.




Newfoundland
ROBERT BARRY LEARMONTH

Mr. Learmonth is a partner in the St. John's law firm of
Learmonth, Dunn, and a bencher of the Newfoundland
Law Society. He is a former Crown Attorney, and is
Chairman of the Newfoundland Labour Standards
Tribunal.

Alternate MARIA G. HENHEFFER

Ms. Henheffer is a member of the St. John's law firm of
Martin, Whalen, and specializes in litigation.

Yukon Territories
ROSEMARY B. TREHEARNE

Ms. Trehearne has been the Director of the Native
Courtworker Program, Council of Yukon Indians, since 1985.
She is President of the Yukon Indian Women’s Association, a
member of the Yukon Judicial Council, and an adjudicator of
the Yukon Human Rights Commission.

Alternate JOHN WRIGHT

Mr. Wright is the part-time Chairman of the Yukon
Workers Compensation Board. A former major in the
Canadian Armed Forces, specializing in military policing,
he has been involved in a number of community criminal
justice programs.

Northwest Territories

JOHN U. BAYLY, Q.C.

Mr. Bayly has practised law in Yellowknife since 1974. He
has a special interest in native rights law, and has repre-
sented a number of aboriginal organizations. Mr. Bayly
was the first Executive Director of the Northwest
Territories Legal Services Board. He was Chairman of the
territorial government’'s Task Force on Spousal Assault in
1984-85.
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Alternate LAZARUS ARREAK

Mr. Arreak has worked as an adult educator and legal aid
representative in various centres on Baffin Island. He is
completing a three-year program in Administrative
Studies, Public Sector Management, at Arctic College in
Iqaluit.

Members-at-large .
GISELE COTE-HARPER, Q.C.

Professor Cété-Harper is a member of the Faculty of Law
at Laval University and a member of the Quebec Bar. She
is well known for her research and publications on human
rights and criminal law. She is a Vice-President of the
Canadian Civil Liberties Association.

GINA SACCOCCIO BRANNAN

Ms. Brannan is a lawyer in private practice with the
Toronto firm of Lyons, Goodman, and has served as a
senior policy adviser in the Ontario Government.

The RCMP Act stipulates that the Commission shall con-
sist of

- a Chairman and a Vice-Chairman;

- a member for each province that has a contract for
provincial policing by the RCMP (all provinces but
Ontario and Quebec);

- up to three other members (members-at-large).

By virtue of the Interpretation Act, “province” for this pur-
pose includes the Yukon and Northwest Territories. Both
have contracts for territorial policing by the RCMP, and
must therefore have members on the Commission.

Provision is made for the appointment of alternate mem-
bers for any member of the Commission other than the
Chairman. The alternate may act, in the conduct of hear-
ings, in the place of a Commission member in the event of
his or her “absence”, “incapacity” or “ineligibility”.
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The Chairman is required to be a full-time member, and
the other members may be full-time or part-time. The only
other full-time member is the Vice-Chairman.

Commission members are appointed by order of the
Governor in Council for terms not exceeding five years. All
those appointed to date have been given five-year terms.
Members of the RCMP are not eligible to serve on the
Commission.

The provincial or territorial minister responsible for polic-
ing in each contracting jurisdiction must be consulted
prior to the appointment of the Commission member for
that jurisdiction.

Where a Commission hearing is held into a complaint
about conduct occurring in the course of the RCMP’s pro-
vision of contractual services, the Commission member
from that province or territory is required to be assigned,
either alone or wilh other Commission members, to con-
duct the hearing.

The Chairman assigns the Commission members to conduct
Commission hearings. A single member, or a panel of several
members, is deemed to be the Commission for the purpose of
the hearing.
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Head Office
Office Address

60 Queen Street, Third Floor
Ottawa, Ontario

Mailing Address

RCMP Public Complaints Commission
P.O. Box 3423, Station ‘D’

Ottawa, Ontario

K1P 614

Telephone

General Inquiries: (613) 952-1471
Toll free for complaints: 1-800-267-6637
FAX: (613) 952-8045

Regional Office

British Columbia and the Yukon
Office and Mailing Address

RCMP Public Complaints Commission
Regional Office

840 Howe Street, Suite 970
Vancouver, British Columbia

V6Z 212

Telephone: (604) 666-7363

FAX: (604) 666-7362



AN OPENING WORD

The Royal Canadian Mounted Police, Canada’s
largest and best known police force, is now governed
by a statutory public complaints process. External
review and inquiry by an impartial and independent
body, the Public Complaints Commission, is an essen-
tial element in that process.

The RCMP will continue to investigate complaints
against its members. But Parliament has created the
Commission to overcome real or perceived difficulties
arising from the RCMP itself investigating allegations
of improper conduct by its own members. Inde-
pendent and impartial external review and inquiry will
ensure that such complaints are dealt with fairly and
without bias.

The Chairman of the RCMP Public Complaints
Commission was appointed on February 1, 1988,
and the Commission became operational on
September 30 of the same year.

This, the first report of the first Chairman of the
Commission, covers the fiscal year ending March 31,
1989. Events occurring after that date are occasion-
ally mentioned when they relate to matters under
way before the fiscal year ended.

Part I explains the mandate of the Commission and
the steps taken to organize it.

Part II deals with complaints. Chapter 3 contains a
forecast of the Commission’s workload; Chapter 4
provides analysis and commentary on the complaints
that have thus far come to the Commission’s atten-
tion; and Chapter 5 addresses some special concerns
about the complaints process.

Part III contains chapters on three outstanding
issues: restrospectivity of the legislation; the extent



to which the complaints process can be public; and
the link between public complaints and discipline.

Part IV takes a detailed look at the complaints pro-
cess. It is hoped that this section will be of value to
readers interested in knowing more about the new
process and how it works.

Section 45.34 of the RCMP Act requires that the
Chairman, within three months of the end of each
fiscal year, submit to the Solicitor General of Canada
a report of the Commission’s activities during that
year. The Minister is required to cause a copy of the
report to be laid before each House of Parliament on
any of the first 15 sitting days following receipt from
the Chairman.

The Chairman takes full responsibility for the contents
of this report. He wishes to acknowledge the immense
help and support of Commission staff, without which
the report could not have been written.
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CHAPTER 1 THE COMMISSION'S
MANDATE

Legislative Background

In the 12 years preceding adoption of the public
complaints process by Parliament in 1986, a number
of significant events shaped and influenced the
development of the federal legislation.

In 1974, a Commission was established by the fed-
eral government to inquire into the RCMP’s proce-
dures relating to discipline and grievances, and com-
plaints from the public. This Commission, generally
referred to as the Marin Commission, reported in
1976. It recommended that discipline and public
complaints should be governed by separate process-
es, an essential and common element of which would
be external review by an independent body — a
Federal Police Ombudsman. The Ombudsman would
report directly to Parliament. The Marin Commission
believed that, in general, the police should retain
responsibility for investigating complaints from the
public, but that the Federal Police Ombudsman
should have authority to conduct inquiries and
appoint tribunals to hold public hearings on the mer-
its of complaints.

In 1977, a Royal Commission, known as the
McDonald Comimission, was set up to inquire into
certain activities of the RCMP, with particular
emphasis on the Security Service. This Commission,
which completed its reports in 1981, called for the
establishment of an Office of the Inspector of Police
Practices. The Inspector was to be part of the
Solicitor General’s department and would report
directly and regularly to the Solicitor General on the
results of investigations, and annually on the activi-
ties of the Office. The Solicitor General would table
the annual report in Parliament. While the McDonald
Commission believed the police should have general
responsibility for investigating public complaints, the
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Inspector was to be empowered to investigate in cer-
tain circumstances.

All provinces, except Ontario and Quebec, have
entered into arrangements to have the RCMP provide
provincial policing services. A number of these
provinces, during the 1970s and 1980s, enacted leg-
islation to enable provincial police commissions or
similar bodies to deal with complaints by the public
concerning the conduct of RCMP members carrying
out provincial and municipal policing responsibili-
ties. In 1981, however, the Supreme Court of
Canada, in Attorney General of Alberta v. Putnam,
ruled that provincial legislation empowering a pro-
vincial board to inquire into the conduct of RCMP
members and, where appropriate, to impose disci-
pline, is unconstitutional.

Notwithstanding the Supreme Court decision and the
adoption by Parliament of a public complaints pro-
cess in 1986, some provinces still have legislation on
their statute books dealing with complaints against
the RCMP. Indeed, one province enacted such legisla-
tion in 1988, establishing procedures which are
clearly inconsistent with Part VII of the RCMP Act. It
is confusing to the public, not in the best interests of
the administration of justice, and places the RCMP
in an awkward position, to have inconsistent public
complaints provisions in federal and provincial
statutes. The Commission has drawn this problem to
the attention of the federal Deputy Solicitor General,
the federal Deputy Minister of Justice and appropri-
ate provincial officials.

In the years following the Marin Report in 1976, fed-
eral legislative proposals and the constitutional ques-
tion of jurisdiction were discussed at meetings of fed-
eral and provincial justice ministers and officials.
Provincial input, particularly from the contracting
provinces, led to changes being made in the proposals.

0
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Between 1978 and 1985, the government introduced
a series of legislative proposals in the House of
Commons: Bills C-50 and C-19 in 1978, Bill C-69 in
1981, Bill C-13 in 1984, and, finally, Bill C-65 intro-
duced in 1985 and enacted in 1986. Bill C-65
amended the RCMP Act through the addition of Parts
VI and VII, which established the Public Complaints
Commission and the public complaints process.

The Commission has conducted a thorough review of
the above-mentioned reports, legislation and
jurisprudence to gain a full understanding of the leg-
islative background of Parts VI and VII. In the near
future, it plans to publish a background paper con-
taining the results of its review.

Parliament Speaks

Parliament established this new process for making
the RCMP and its members accountable to the pub-
lic for police conduct by amending the RCMP Act on
March 26, 1986.

The keystone of the process is the Public Complaints
Commission.

The underlying rationale for the existence of the
Commission is to ensure:

- that individual members of the public will have
their complaints fairly and impartially dealt with;
and

- that, in examining complaints, the public interest
in the fair and proper enforcement of the law is
taken into account.

While the legislation was adopted to protect the pub-
lic against improper police conduct and to provide a
remedy in such cases, it also contains provisions to
ensure fair treatment for Force members against
whom allegations are made.

M A ND A TE
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The Commission’s mandate is set out in Part VII of
the RCMP Act, which was proclaimed in force on
September 30, 1988. Parliament assigned certain
responsibilities to the Commission as an organiza-
tion and as a tribunal, and certain others to the
Chairman. The Chairman is designated as the
Commission’s chief executive officer and has “super-
vision over and direction of [its] work and staff ...”

Part VII provides for:

- reception by the Commission of complaints from
the public;

- initiation of complaints by the Chairman where
the Chairman considers there are reasonable
grounds for taking such action;

- notification by the Commission to the RCMP, for
investigation and disposition by the RCMP, of
complaints received by the Commission;

- investigation by the Chairman or hearing by the
Commission, whether or not the RCMP has inves-
tigated the complaint, where the Chairman con-
sidered it advisable in the public interest;

- review by the Chairman where the complainant is
not satisfied with the RCMP’s disposition of the
complaint;

- hearings by the Commission when the Chairman
has concluded, after a review, that he is not satis-
fied with the RCMP’s disposition and that a hear-
ing should be instituted;

- the making of findings and recommendations by
the Chairman and the Commission in their
respective reports.

At the same time as Parliament introduced the new
complaints process, it also amended the RCMP Act in
two other major respects:

- by providing, in Part II, for the establishment of
the External Review Committee to review and

0
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hear appeals and grievances by Force members
(in other words, internal complaints) in the con-
text of discipline, discharge and demotion, and
grievance proceedings; and

- by providing, in Parts III, IV and V, for a grievance
process for Force members, and for discharge and
demotion proceedings, and by making substantial
revisions to the disciplinary process.

The External Review Committee and the Public
Complaints Commission are two distinct, indepen-
dent bodies, both external to the RCMP. The External
Review Committee deals with matters internal to the
Force. The Commission deals with external com-
plaints from the public.

While the Act establishes separate and distinct pro-
cesses for disciplining members and dealing with
public complaints, these matters are linked (see
Chapter 6).

A Word About the RCMP

The RCMP has a special place in Canadian society. It
is a national symbol. With almost 18,000 members —
three times as many as the next largest police force
in Canada — its presence is known and felt from the
outports of Newfoundland to the west coast of
Vancouver Island, from Inuit communities in the Far
North to bustling cities in the south.

But the nature and extent of the Force’s presence,
and therefore its contacts and relationship with the
public, vary in different parts of the country.

The RCMP is Canada’s federal police force. But it
also acts as the provincial police in all provinces but
Ontario and Quebec. It polices the Yukon and North-
west Territories. In its provincial and territorial role,
the RCMP polices hundreds of small communities. In
addition, nearly 200 municipalities, several with
large populations, are policed by the RCMP under
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special agreements. Fifty per cent of RCMP members
are engaged in provincial and municipal policing.

Table 1 shows the distribution of Force members by
region and province in 1988.

The extent to which the public will make complaints
about the Force depends largely on the nature and
volume of police work. Traffic enforcement brings
police officers into greater contact with the public
than, for example, investigations of sophisticated
white-collar crime. The substantial number of mem-
bers at RCMP Headquarters in Ottawa engaged in
administration and the provision of national policing
services do not have contact with the public in the
same way as members conducting investigations and
carrying out community policing.

The Mandate in Context

The Commission’s mandate is confined to the con-
duct of members of the RCMP.

To put that mandate in perspective, one needs to
examine police action in Canada generally, and the
extent to which it is subject to external review and
inquiry. For instance, some provinces have adopted
legislation to establish public complaints processes
for provincial and municipal police forces. Addi-
tional issues are raised by the fact that federal agen-
cies other than the RCMP exercise police powers and
are not subject to a statutory public complaints pro-
cess. As well, policing has in some cases been “priva-
tized”, as evidenced by the widespread presence of
armed security guards and the general growth of
“security” services in the private and public sectors.
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TABLE 1
Distribution of RCMP Members, by Region, 1988
Pacific Prairie Central Atlantic
Total Region Region Region Region
1.036 4905 1192

249
166
2 " ey e 33 " I.I I I.‘. 3‘
Federal ALB. SASCMAN. NWT  “ONT.QUE.  NB. NFL. NS PEL
8,987 1,242 6,097 576
57
Provincial s&c vr ALB. SASCMAN. NWT  ONT. QUE.  NB. NFL. NS PE!
5,849 1,600 2,698 0 1,551
1941
o B 0 00 om0
Municipal sc Y7 AB SAKMAN.NWT ~ ONT. QUE.  NB. NFL NS PEl
3,068 1,941 975 0 152
Total
17,904 4,613 4915 6,097 2,279
(100%) (26%) (27%) (34%) (13%)

* The number of members for Ontario includes those at RCMP Headquarters in Ottawa. The two
regional divisions operating in Ontario have a total strength of 2,139, 12% of the Force as a whole.
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In national security matters, the Canadian Security
Intelligence Service exercises police-like powers such
as electronic surveillance when conducting investiga-
tions. The CSIS Act provides for a complaints process
with external review by the Security Intelligence
Review Committee.

Nor should the experience of other countries be
ignored. For example, the Ombudsman for the
Commonwealth of Australia has been given jurisdic-
tion over public complaints against the Australian
Federal Police (a force about one-fifth the size of the
RCMP). Complaints against the New South Wales
Police (which has over 12,000 members) are dealt
with by the State Ombudsman.

The Public Complaints Commission started opera-
tions in a year when the spotlight focused time and
time again on external review of police conduct:

- legislation with new approaches to external
review and inquiry was enacted in Quebec and
British Columbia;

- the Royal Commission on the Donald Marshall
prosecution was moving to a conclusion in Nova
Scotia;

- the Public Inquiry into the Administration of
Justice and Aboriginal People was well under way
in Manitoba;

- a Commission of Inquiry into Policing in Relation
to the Blood Tribe was established by the Alberta
Government;

- the shooting of three blacks by police officers in
Montreal and in the Toronto area — Anthony
Griffin, Lester Donaldson and Michael Wade
Lawson — resulted in much public attention and
controversy. Charges were laid, inquests held and
reviews conducted. The Ontario Solicitor Ge-
neral set up a Task Force on Race Relations and
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Policing, chaired by Clare Lewis, Public Complaints
Commissioner for Metropolitan Toronto;

- in British Columbia, a Royal Commission of
Inquiry into the alleged injuries sustained by
Michael Albert Jacobsen in the Vancouver City
Police Jail completed its report. The Commission
concluded that Jacobsen had been assaulted by
police in the city jail, resulting in a broken knee-
cap, and that the police involved had lied under
oath and engaged in a conspiracy of silence.

External review and investigation of police conducl is
emerging as an essential safeguard for free and
democratic societies.
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CHAPTER 2 ORGANIZING THE
COMMISSION

The Chairman of the RCMP Public Complaints
Commission was appointed on February 1, 1988. At
that time, the Commission had no other members,
no staff, and no office.

The Chairman’s objective was to have the Com-
mission operational as quickly as possible. He was
anxious to accommodate the Government's desire
that public expectations with respect to the availabil-
ity of an independent complaints body be met. That
objective was very much related to the issue of retro-
spectivity. If the legislation was not retrospective in
its application (see Chapter 6), incidents that
occurred before the Commission became operational
would be outside its jurisdiction.

The Commission’s success in getting organized in such
short order was due to the tremendous co-operation it
received from officials in the central agencies of govern-
ment, the Solicitor General’s Secretariat and the RCMP.

Seven Months of Preparation

The Chairman’s objective was to have the Com-
mission operational in six months. In fact, it took seven.

During the seven-month period:

- intensive discussions were held with the central
agencies and the Solicitor General’s Secretariat to
obtain office accommodation, financial resources
and personnel,;

- temporary accommodation was found in the
Fontaine Building in Hull, and planning began for
the establishment of a permanent location;

- at the request of the Solicitor General, the
Chairman held the required statutory consulta-
tions with provincial and territorial ministers

o]
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responsible for policing with regard to the
appointment of part-time members from their
jurisdictions;

part-time members were appointed for the eight
provinces having contracts for RCMP policing, and
the Yukon, along with two members-at-large (one
from Ontario and one from Quebec), and a number
of alternates. The member for the Northwest
Territories and his alternate were appointed later;

the Vice-Chairman was appointed;

recruitment of Commission staff proceeded as
quickly as possible, with the Executive Director,
the Director of Complaints (East), General
Counsel, Senior Communications Advisor, Office
Manager, one complaints officer, and essential
clerical and secretarial personnel all in place by
September 30. The Director of Complaints (West)
and a second complaints officer had been selected
by that date, and came on strength in the months
that followed;

legal advice was obtained on a number of issues:
Part VII's retrospectivity; the application of
administrative law principles to the public com-
plaints process; the relationship of the RCMP’s
discipline process to the public complaints pro-
cess; the extent to which the complaints process
could be open to the public in light of the Privacy
Act;, and the respective roles of the Chair-man
and the Commission;

internal procedures were developed to handle the
reception and referral of complaints, and steps
were taken to computerize complaints record-
keeping;

advice was obtained and progress made in the
development of draft rules of practice and proce-
dure for use at Commission hearings;

meetings were held with officials responsible for
policing in all 10 provinces and both territories,
and with all provincial police commissions and
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similar bodies with responsibilities for public
complaints against police, the purpose being to
draw on their experience and discuss appropriate
co-operation and co-ordination mechanisms;

- frequent meetings and consultations were held
with personnel at RCMP Headquarters in Ottawa
to obtain background, explain the Commission’s
functions and requirements, and discuss the
development of compatible procedures and other
matters;

- the Chairman visited nearly all the Force’s divi-
sions to meet with Commanding Officers and
other senior personnel to discuss the complaints
process; addressed the Divisional Repre-
sentatives’ and Commanding Officers’ Conference
in Ottawa in March 1988; and arranged to send a
personal letter to each RCMP member explaining
the role of the Commission;

- work began on a communications strategy for the
Comrnission;

- a toll-free 1-800 number was installed to provide
members of the public with easy access to the
Commission;

- the Chairman, Vice-Chairman and staff attended
the September 1988 International Association for
Civilian Oversight of Law Enforcement con-
ference, in Montreal, to learn from those with
similar responsibilities in other countries.

First Six Months of Operations

The Commission’s experience in complaint handling
in the first six months of operations is discussed in
Chapter 4.

o]
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Organizational and administrative highlights from
September 30, 1988, to March 31, 1989, included:

- planning and developing the Commission’s per-
manent headquarters at 60 Queen Street,
Ottawa (to which the Commission moved on
May 1, 1989);

- planning and developing a regional office in
Vancouver to serve British Columbia and the
Yukon (which opened on May 15, 1989);

planning for regional offices in the Prairies and
the Atlantic Provinces, their development being
subject to allocation of resources to the
Commission;

recruiting a Regional Director for the Vancouver
office, three additional complaints officers (one for
Vancouver) and a Senior Policy Advisor; the
Commission’s staff, including the Chairman and
the Vice-Chairman, standing at 20 by the end
of March;

- beginning the recruitment of a number of experi-
enced and capable former police officers (non-
RCMP) across Canada, to conduct inquiries on an
as-needed basis;

- making substantial progress in developing
a computerized complaints record-keeping sys-
tem and initiating discussions with the Force to
develop compatible data-processing systems;

- finalizing of draft rules of practice and procedure;

- the first full meeting of the Commission in Ottawa
in early December, the major topics of discussion
being the retrospectivity issue, draft rules of prac-
tice and procedure, the respective roles of the
Chairman and the Commission, and plans for the
Commission’s development;

- on the day preceding the first meeting, holding a
seminar for Commission members to which rep-
resentatives of the Force, the Solicitor General's
Secretariat and the External Review Committee
were invited, presentations on the role and pro-
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cesses of the Commission, the RCMP’s own process
for handling public complaints, the Force’s views on
Part VII, how Native people feel about making com-
plaints about RCMP conduct, and the experience of
others in dealing with police complaints;

- the Chairman meeting a number of representa-
tives of civil liberty groups and Native people’s
organizations, making a written submission to
the Marshall inquiry in Nova Scotia, and appear-
ing before the Manitoba Inquiry into the Admin-
istration of Justice and Aboriginal People, to explain
the role of the Commission;

- the Chairman addressing the RCMP Fall Con-
ference of Divisional Representatives and Com-
manding Officers in Regina;

- conducting research on provincial legislation deal-
ing with public complaints about police conduct;

- developing conflict of interest guidelines and tak-
ing steps to ensure that Commission members
and staff meet government requirements.

The RCMP Act provides that the Commission’s head
office shall be in such place in Canada as the
Governor in Council designates. An order in council,
dated December 18, 1986, designated Ottawa. There
will be a need for regional offices to give Canadians
easy access to the Commission and enable it to oper-
ate effectively. As noted, the first regional office, in
Vancouver, opened in May 1989.

0
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CHAPTER 3 COMPLAINTS
FORECAST

This chapter contains a forecast of the number and
geographical distribution of complaints that will be
dealt with annually under Part VII of the RCMP Act.

Complaint Volume and Distribution

Based on RCMP experience over the past six years, it
is expected that at least 2,000 complaints a year will
be made under Part VII in the foreseeable future.

The distribution of complaints will significantly influ-
ence how the Commission provides the public with
access to its services, whether through the opening
of regional offices or otherwise.

The forecast is important because the first six months
of the Commission’s operations do not present an
accurate picture of what will likely be the typical work-
load of the Commission in the future.

The reasons for this are three-fold. First, the
Commission considered it should not deal with com-
plaints about incidents that occurred prior to
September 30, 1988, until such time as the Federal
Court of Canada has ruled on the retrospectivity issue.

Second, before a complainant dissatisfied with the
RCMP’s disposition of the complaint can ask the
Commission to review the matter, the complaint must
have been investigated and reported on by the RCMP.
That process is currently taking several months.

Third, the Commission is not yet well known to the
public. This will change once it has held a number of
hearings and has implemented its communications
strategy.

Tables 2 and 3 give an idea of the volume of com-
plaints that should be subject to the Part VII process
at the present time, as well as their expected geo-
graphical distribution.
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The tables show that:

- the average number of complaints was about
2,000 annually;

- between 1983 and 1987, nearly 40% of the com-
plaints arose from incidents in British Columbia;
in 1988 the percentage was 45%;

- approximately 80% of the complaints arose in the
four western provinces;

- less than 10% arose in Ontario and Quebec com-
bined; and

- approximately 12% arose in the four Atlantic
provinces.

There are significant differences between the geo-
graphical distribution of RCMP members (Table 1) and
that of complaints (Tables 2 and 3). For instance:

- 25% of Force members are located in British
Columbia, but 40% (45% in 1988) of complaints
arise in that province;

- Alberta has 13% of the Force and generates 17%
of the complaints;

- seven per cent of the Force is in Quebec, where
the RCMP does not provide provincial or munici-
pal police service, but complaints from that
province represent less than two per cent of the
country-wide total;

- the four Atlantic Provinces have 13% of the
Force (excluding the recent RCMP takeover of
New Brunswick’s provincial traffic patrol) and
have generated 11% of complaints (average over
six years).

These differences are largely attributable to the kind
of policing services the Force provides in each region
and the nature of its contacts with the public.
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TABLE 2
Distribution of Complaints Received by the RCMP
Against Force Members, 1983-88
Number of Complaints
Pacific Prairie Central Atlantic
Year Region Region Region Region Total
823
1983 g 847 w0 119 186 257 2, 009
170 162 150 B @ 5
- 35 /!
2 BNz BE mmms
B.C. YT  ALB. SASK MAN. NWT  ONT. QUE NB. NFL. NS PEl
738
1984 P67 g 826 140 236 1, 969
226 178 -
87 80
= Al 62 2ad-
B.C. Y.I. ALB, SASC MAN. NWT  ONT. QUE NB. NFL. NS PEl
472 *
1985 491 477 74 189 1,231
139 171 144
93
* HENz a2 Z22ms
BC YT  ALB. SASKMAN. NWT  ONT. QUE NB NFL. NS PEl
623
1986 pe3a 753 159 129 1,675
164 174 140
v BEN: Me 22xg0
BC YT  ALB SAMAN.NWT  ONT. QUE NB. NF.. NS PEl
848
1987 paes ., 909 208 261 1,675
I 293
80
126 L 75 99
70
2z BN I | B sam-
BC. YT  ALB. SASCMAN. NWT  ONT. QUE. NB. NFL. NS PEl
977
1988 o9 . 800 169 199 2,157
167 22
138
95
: GENE B 22m2
BC YT  ALB SASKMAN NWT  ONT. QUE NB. NFL. NS PEl

* Owing to the introduction of a new computer system, the 1985 statistics are considered inaccurate
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TABLE 3
Distribution of Complaints Received by the RCMP
Against Force Members, 1983-88
Percentage
Pacific Prairie Central Atlantic
Year Region Region Region Region
41 % % % %
1983 42 36 d 13
18
9 8 E
4 4 4
2L HE_ m 2 - o
C. YUK ALB. SASKMAN. NWT ONT. QUE NB NF NS PE
1984 30 42 7 12
a7
I I 12 9 7
4 4
— . m - _L -l
B.LC. YUK ALB. SASKMAN. NWT ONT. QUE. NB. NF NS PEl
= 38
1985 40 39 6 15
14
. 5 p 5 78
2 ERN: - 2 wm W 04
BC YUK ALB. SASKMAN. NWT ONT. QUE. NB NF NS PE
37
1986 38 45 9 8
22
10 10 g
1 3 1 A S
3 HE - . _ 2w
B.C. YUK ALB. SASKMAN. NWT ONT. QUE. NB. NF NS PEl
38
1987 39 40 8 12
I 18
13
6 7 5
B.C. YUK ALB. SASKMAN. NWT ONT. QUE NB. NF NS PEL
45
1988 I a6 37 8 9
g 11 7
4
R i . mB 2 . 22l
BC YUK ALB. SASKMAN. NWT ONT. QUE. NB NF NS PEl

* Owing to the introduction of 3 new computer system, the 1985 statistics are considered inaccurate
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Complaints Justification

The RCMP found that, in each of the past two years,
22% of complaints were justified or substantiated. It
concluded that 24% in 1987 and 21% in 1988 were
unsubstantiated, and that 54% in 1987 and 57% in
1988 were unfounded.

The RCMP’s distinction between “unsubstantiated”
and “unfounded” appears to be that the latter means
the complaint had no basis, while the former means
that the complaint cannot, in the view of the Force,
be established one way or the other.

Whether or not complaints brought under Part VII of
the RCMP Act will be disposed of in a similar manner
is a matter for conjecture at this point.

Counting Complaints

For the Commission’s purposes, separate complaints
are generally regarded as being made with respect to
each Force member and to each distinct matter of
complaint.

Suppose, for instance, that Constables A and B
together arrest a woman on the highway, and take
her to their detachment. The woman later complains
that both constables used excessive force at the time
of the arrest, and that, an hour later, Constable A
was rude to her at the detachment. There would be
two complaints against A, and one against B.

Each Force member should be treated separately. A
complaint against one may turn out to be justified.
Against the other, it may not.

Where allegations are made against one member in
respect of a number of very closely related matters
that occurred in a very short time frame in a single
incident, it may be appropriate to include these mat-
ters in a single complaint. Each situation must be
examined on its own merits.



CHAPTER 4 COMPLAINTS
EXPERIENCE

This chapter discusses the complaints handled by
the Commission in its first six months of operation:
from September 30, 1988, when Part VII of the
RCMP Act came into force, to March 31, 1989, the
end of the Commission’s reporting year.

These are complaints that were made directly to the
Commission in the first instance, complaints initi-
ated or investigated by the Chairman, and those
referred to the Commission for review by com-
plainants dissatisfied with the RCMP disposition of
their complaints.

They represent only 13% of the 1,081 complaints
made to the RCMP under Part VII during the period
in question.

In order to prepare a general analysis of all 1,081
complaints, the Chairman asked the RCMP Commis-
sioner in February 1989 to provide the necessary
information. The RCMP began sending the information
in mid-April. At the time of writing, the information
was insufficient to integrate into this chapter.

The Commission’s difficulties in obtaining informa-
tion from the RCMP are discussed in Chapter 5.

Complainants may make their complaints under
Part VII, in the first instance, to the Commission,
to any member of the RCMP or other person appoined
under the RCMP Act, or to an appropriate provincial
authority.

One hundred and forty-three complaints about the
conduct of RCMP members were made directly to the
Commission by March 31, 1989. These complaints
arose from incidents that occurred in the previous
six months. Complaints that arose from incidents
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occurring prior to September 30, 1988, are dis-
cussed later in this chapter.

When a complaint is made to the Commission, the
Force is notified.

The Chairman may decide to launch his own investi-
gation or institute a Commission hearing. The
Chairman can take this action if he considers it in
the public interest to do so. During the first six-month
period, the Chairman commenced three complaints
investigations on that basis.

The Force must first try to resolve complaints infor-
mally, whether they are made to it directly, or indi-
rectly through the Commission or provincial authori-
ties. If the complaint is not resolved informally, the
Force must then investigate it. The statute requires
the Force to provide the complainant with a status
report within 45 days of being notified of the com-
plaint and monthly thereafter until a final report is
made. If the complainant is dissatisfied with the
Force’s disposition of the matter, he or she may refer
the complaint to the Commission for review.

Six requests for review had been referred to the
Commission by March 31, 1989. Such requests
(referrals) are required, by statute, to be in writing.
The Commission has received a number by tele-
phone, and has advised the complainants of this
requirement.

Once the Commission receives a referral, the Force
is notified and is required to provide the Chairman
with a copy of the report and such other material
under the control of the Force as is relevant to
the complaint.



Complaints Made to the Commission

Table 4 provides a breakdown, by region, of the 143
complaints made to the Commission in its first six
months of operations. They relate to incidents that
occurred on or after September 30, 1988.

Of the 143 complaints, 117 were received by tele-
phone, 25 by letter and one in person.

The complaints have been placed in the following five
categories:

- Attitude: complaints that describe the member
as being curt or discourteous, or as having a poor
attitude;

Inadequate Service: complaints that describe the
failure of a member to act, lay a charge, or to pro-
vide adequate or satisfactory service;

Conduct of Investigation: complaints that describe
inadequate, insufficient or improperly conducted
investigations, delays in investigation, entry
of premises by force, improper search of prem-
ises, unjustified retention of property, seized
property returned in damaged form, failure to
identify as a member of the Force, or failure to
read rights;

- Oppressive Behaviour: complaints that describe
interfering conduct, harassment, unsatisfactory
treatment while under arrest, entrapment, unjust
charge, bias and deliberate omission, threat or
intimidation, denial of freedom of expression, no
justification for photographing and fingerprinting,
or holding a person in custody without treating
injuries; and

- Excessive Force: complaints that describe exces-
sive use of force, assault while in custody, or
assault while not in custody.

Table 5 provides a breakdown, by category and
province (or territory), of the complaints received.
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TABLE 4
Complaints Made to the Commission
Between September 30, 1988, and March 31, 1989,
by Region

62
43%
15 16
11% 11%

6%
5
4%
2
1%
T
BC. YT

.C. T ALB. SASK. MAN. NWT
Pacific Region Prairie Region
Total 67 (47%) [Total 42 (29%) |

10%

6%
lI l—O%

ONT. QUE. NB NA. NS PEIL
Central Region Atlantic Region
[Total 14 (10%) | Total 20 (14%)

Total Complaints — 143 (100%)
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TABLE 5

Breakdown, by category and province (or territory)
of complaints

22

B.C. SASK MAN. ONT. NFL. NB. BC. ALB. SAK MAN. ONT. QUE. NB NS Y.T.

(Attitude — 26) (Inadequate Service — 50)

BC. SA MAN. QUE NB. NS NFL. YT NWT ONT.

(Conduct of Investigation — 29)

BC. ALB. SA MAN. QUE. YT BC. ALB. SASK MAN. ONT.

(Oppresive Behaviour — 20) (Excessive Force — 18)

Total 143
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Following are eight examples taken from the 143 com-
plaints received. None has yet reached the stage of
being referred to the Commission for review.

Excessive force

A woman complained to the Commission that a
member of the RCMP had used unnecessary force
on her at a remand centre. She alleged that, early
one morning in March 1989, she was stopped on a
highway in Alberta by members of the RCMP. She
was arrested for impaired driving and then taken
to an RCMP detachment for a breathalyser test. At
the detachment, she refused to answer any ques-
tions or allow the RCMP to take her
fingerprints. The woman was then taken to a
remand centre where she was incarcerated
pending a court appearance later in the day. At the
remand centre, she alleges, a female member of
the RCMP pushed her against a wall, pulled her
hair and kicked her, causing bruises to her ankles.

Oppressive behaviour

A woman telephoned the Commission to complain
about what she described as oppressive conduct
by RCMP members during searches conducted by
them. She alleged that, in October 1988, two
members of the RCMP came to her residence in a
small Quebec community to arrest her former
common-law spouse for whom they had a war-
rant. The RCMP members returned on two more
occasions that day before they were able to find
the man they were looking for. The first time they
visited the woman’s residence, she asked that
they not question her mother who lived next door
as she had just returned from hospital after
undergoing three major operations in the past six
weeks. According to the woman, the RCMP offi-
cers went to her mother’s residence and ques-
tioned her anyway. They returned later that day
and, at 10 p.m., came a third time, on which
occasion they arrested the man they sought. The
woman complained that she was not given the
choice or the time to read the arrest warrant; that
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the members contacted her mother despite her
request that they refrain from doing so; and that
the search of her residence had traumatized her
children to the point that one of them suffered an
epileptic attack.

Attitude

A woman telephoned the Commission to complain
about the attitude of an RCMP member. She stated
that, in December 1988, she was conducting a
search in a city in the Atlantic provinces for her
teenage daughter who had run away from home.
The woman located her daughter who refused to
accompany her to the family home. The mother
contacted the local municipal police, who took the
daughter into custody and brought her to the city
police station. After being contacted by the city
police, a member of the RCMP came to the police
station and drove the girl to the local welfare office.
During a conversation with the girl at the welfare
office, the RCMP member allegedly made numer-
ous disparaging comments about the girl’s family.

Attitude

A woman complained to the Commission that a
constable was rude to her and that she was
wrongfully charged with driving offences. She
alleged that, early one morning in February 1989,
she was driving her car in a small town in
Saskatchewan when she was stopped by an
RCMP constable who accused her of driving in a
careless manner. She attempted to explain to the
constable that her car had accidentally fish-tailed
on the icy roadway. However, the constable did
not believe that the incident was accidental. She
claims that a discussion then ensued during
which the constable became irate and verbally
abusive towards her. Since the situation was
becoming intolerable, the woman drove off with
the constable in pursuit. The woman was charged
by the constable with various criminal driving
offences relating to the incident. In her opinion,
the charges were unwarranted.
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Conduct of investigation

In December 1988, a fatal traffic accident
occurred near a small town in one of the Atlantic
provinces. The RCMP member who went to the
scene allegedly radioed for a rescue team some
five to eight minutes after he arrived. As well, the
member would not permit other people at the
scene to check the automobile to see if the occu-
pants had survived the accident. According to the
complainant, the officer threatened to charge
them if they did not follow his instructions not to
check the vehicle. A relative of the victims wrote
to the Attorney General of the province complain-
ing that the attending RCMP officer had not been
prompt in contacting the rescue team and that he
had inappropriately restrained the bystanders.
This complaint was forwarded to the Commission
by the Attorney General’s Office.

Conduct of investigation

A woman complained that criminal charges against
her boyfriend were made without substance. She
recounted that, in October 1988, her boyfriend
went to the residence of his ex-wife and took his
children on an outing. Upon returning the children
to his ex-wife’s residence, the man found his ex-
wife in bed with another man. The man believed
that this situation was intended by his ex-wife to
provoke a confrontation. The man left the resi-
dence and went to his girlfriend’s. Apparently, the
man'’s ex-wife telephoned a RCMP detachment and
reported that she had been assaulted by her ex-
husband. Subsequently, the RCMP charged the
man with several assault offences.

A few days after this incident, the man’s girlfriend
complained to the Commission that the RCMP
had failed to conduct a proper investigation prior
to laying the criminal charges against her
boyfriend and that the charges were made with-
out substance.

[
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Inadequate service

In December 1988, in a small rural town in one of
the Atlantic provinces, members of the local
church telephoned the RCMP detachment to com-
plain about a theft at the church. After not having
been contacted by the RCMP for a number of days,
a personal visit was made to the detachment.
Apparently, there was no record of the original call.
The church group wrote a letter of complaint to the
Attorney General of the province about the inci-
dent. In the same letter they also noted that mem-
bers of that same group had contacted the local
detachment one night in December at around
11 p.m. to complain about several criminal activi-
ties occurring at a teenage dance. However, no
RCMP member responded to their request for
assistance. A follow-up telephone call was made
the next day and the church group was informed
that the RCMP had gone to the scene at 1:30 a.m.,
some two and a half hours after the call was made.
The Attorney General’s office forwarded the com-
plaint to the Commission.

Inadequate service

A man complained to the Commission that mem-
bers of the RCMP refused to investigate his report
of assault and theft of his car. He explained that,
in January 1989, he was travelling on a highway
in British Columbia with two of his relatives and
two other passengers whom he did not know.
Upon stopping at the side of the highway to clean
the windshield of his car, the two unidentified
passengers assaulted him. They then drove away
with his car, leaving him stranded. The man then
went to an RCMP detachment and reported the
incident to several members who refused to
record his report or assist him in recovering his
car. Several days later, the man went to another
RCMP detachment and reported the same inci-
dent to another member of the RCMP who recorded
the man’s report, but did not take any further
action.
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Complaints Made by the Chairman

The Chairman may initiate a complaint when he is
satisfied there are reasonable grounds for doing so.

He has thus far initiated one complaint. The infor-
mation given to him, on an anonymous basis, sug-
gested that excessive [orce might have been used in
what appeared to be the arrest of a woman by RCMP
officers at a major Canadian airport.

After concluding in late March, 1989, that, in the cir-
cumstances, there were reasonable grounds for initi-
ating a complaint, the Chairman notified the
Solicitor General and the RCMP Commissioner, as
required by the statute.

A report [rom the RCMP is expected in due course.

Chairman’s Investigations

The Chairman may investigate a complaint, or insti-
tute a Commission hearing, where he considers it
advisable in the public interest. He may do so
whether or not the complaint has been investigated,
reported on or otherwise dealt with by the Force
under Part VIL

In the [irst six months of operations, the Chairman
launched three such investigations, but has insti-
tuted no “public interest” hearings.

Following are summaries of the three complaints
under investigation. The [irst investigation com-
menced in February, the other two in March. All
three are continuing. The Chairman may institute a
Commission hearing to inquire into one or more of
these complaints if the investigations reveal such
action is justified.




Arrest procedures

A complaint was lodged with the Commission
alleging that an RCMP dog handler, while arrest-
ing the complainant’s 19-year-old stepson, delib-
erately and improperly released his dog and
allowed it to attack and repeatedly bite the youth.
In addition, it was said that the two other officers
assisting in the arrest used excessive force.
Subsequently, when the youth was taken to the
detachment office, another member allegedly
made light of the fact that the youth had been bit-
ten and injured. In addition, while the youth was
held in police cells for almost 24 hours, he was
apparently not provided with clothing, a mattress
or blanket and was not fed or given anything to
drink. In the Chairman’s view, the issues raised
by this complaint, including those related to the
use of police dogs and the handling of prisoners,
were of sufficient importance that an investiga-
tion in the public interest should be initiated.

Freedom of the press

The president of a newspaper guild complained
that a British journalist had been improperly
detained and questioned when he entered Canada
at a major airport. He was apparently questioned
for between one and two hours about his news
stories on terrorism and secret service organiza-
tions. The complainant considered that this con-
stituted unwarranted harassment toward the
journalist. The Chairman decided to launch an
investigation. In his view, the complaint raised
issues about the freedom of the press as well as
other Charter issues, all of which are a matter of
public interest.

Excessive force and freedom of expression

An individual who had obtained a demonstration
permit from the Regional Municipality of Ottawa-
Carleton complained that he had been prevented
from deploying the banner he wanted to display
during a visit by the President of the United
States to Ottawa. He further complained that
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excessive force had been used against him to pre-
vent him from exercising his right to freedom of
expression. On further examination of the com-
plaint, the Chairman concluded that it was in the
public interest to look into these allegations.

Chairman’'s Reviews

Six complaints were referred to the Commission for
review during the first six-month period. The first
was received by the Commission on March 16, and
the other five arrived in the two weeks that followed.

Shortly after the Commission received each request
for review, it notified the Force and requested reports
and other relevant information.

By May 19, the Chairman had not received the
reports and other information required from the
RCMP. The lapse of six to eight weeks from
notification is not encouraging for a process in which
complainants should not have to endure undue
delay. Some of these complaints had been originally
initi-ated in the last three months of 1988. It is to be
hoped that the Force will respond with greater speed
in the future.

The Chairman has been unable to proceed with the
six requests for review because he does not have the
essential material before him.

Hearings

In the first six months, the Commission held no
hearings.

Hearings can only be instituted after a review has
taken place or where the Chairman has concluded
that it is in the public interest. As noted, the
Chairman has completed no reviews or investigations.
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Complaint Incidents Prior to September 30, 1988

The Commission’s present position, based on legal
advice, is that it should not assume jurisdiction over
complaints about incidents that occurred before
September 30, 1988, irrespective of whether the
complaint was made before or after that date, unless
and until the Federal Court of Canada rules to the
contrary.

Seventeen complaints concerning the conduct of
Force members were brought to the Commission’s
attention prior to September 30. Eight were com-
plaints made for the first time. In nine instances, the
problem had already been brought to the attention of
the RCMP and, in two of these, the Force had appar-
ently failed to dispose of the matters to the com-
plainants’ satisfaction.

After the Commission became operational on
September 30, 1988, it received 54 complaints
about incidents occurring prior to that date. It also
received a further 25 requests for review (referrals)
from complainants dissatisfied with the RCMP’s dis-
position of complaints they had already made about
incidents occurring prior to September 30, 1988.

Should the Federal Court determine that the Commis-
sion has jurisdiction, these complainants will be
advised accordingly. Such a determination could have
a significant impact on the Commission’s workload.
The retrospectivity issue is discussed in Chapter 6.
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CHAPTER 5 FOUR SPECIAL
CONCERNS

This chapter discusses four concerns:

1. the scope of “conduct” in Part VII of the RCMP
Act;

2. the availability and quality of RCMP information;

3. RCMP practices with respect to “voiding”
tickets; and

4. RCMP practices in operations abroad in rela
tion to the conduct of Force members in a
specific foreign operation.

The first two issues relate to the general application
of Part VII. The third and fourth deal with particular
situations that came to the Chairman’s attention
during the first six months of operation and are of
significant interest to the public.

The Chairman concluded that the ticket voiding mat-
ter could best be dealt with in this report, without
the Commission having to take further action. As for
the foreign operation, he decided to initiate a com-
plaint and commence an investigation in the public
interest.

1. The Scope of “Conduct”

Discussions between the Commission and RCMP
officials have revealed a possible difference of view
with respect to the application of Part VII to the ade-
quacy of policing services. RCMP officials have indi-
cated that complaints about failure to respond
quickly, to investigate a matter, or lay a charge relate
not to conduct but rather to policy, service and per-
formance. In the Force's view, they are thus outside
the scope of Part VII.
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By limiting the scope of conduct, the Force has with-
in its power the opportunity to deprive a complainant
of recourse to Part VII, without the complainant
being informed of the possibility of seeking such
recourse and without the Commission knowing that
the complaint had been made.

In certain instances, of course, the exercise of this
power will be appropriate. If a complaint is made
about RCMP policy, without reference to the conduct
of a member, it is clearly outside the scope of Part
VII. But what about cases where it is arguable that
the complaint does fall within Part VII, and the
Force unilaterally decides to treat the complaint as
outside Part VII? There should be some way of moni-
toring the Force’s decision-making in this respect to
ensure that each complainant is treated fairly and

properly.

The Chairman believes that the negligence, incompe-
tence or maliciousness of a police officer in conduct-
ing an investigation is a matter of “conduct in the
performance of any duty or function” under the
RCMP Act. If a member of the public is charged with
an offence and subsequently acquitted, and if it
appears that there were no reasonable and probable
grounds for laying the charge, the person should be
able to make a complaint.

The Chairman believes the same considerations
apply to the failure of the police to respond to calls
for police assistance.

Part VII was enacted by Parliament to provide the
public with the right to independent review and
inquiry. The Force cannot be allowed to restrict the
scope of that right arbitrarily.

2. Availability and Quality of RCMP Information

The Chairman has been disappointed with the
Force’s response to requests for information.
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Delays: referrals

On March 16, 1989, the Commission received its
first referral by a complainant dissatisfied with the
Force’s disposition of his complaint. Five more refer-
rals were received by the end of March.

The Chairman provided the RCMP Commissioner
with copies of the complaints, notifying him of the
first referral on March 22, and of the other five by
April 7.

On being notified of a referral, the RCMP Com-
missioner is required to provide the Chairman with
the report sent to the complainant, and with such
other materials under the control of the Force as are
relevant to the complaint.

By the end of May, the Chairman had received no
reports or explanatory material about any of the six
referrals. He has thus been unable to proceed with
the reviews.

This kind of delay is unacceptable, and the RCMP
has been so advised on several occasions. The Force
has indicated that the delays have been caused by
the newness of the process and by the need to vet
each referral at the Division in question and at RCMP
Headquarters. The Force agrees that a one-month
period for supplying the material would be reason-
able and that is now its goal.

There is no reason why the reports could not be sent
to the Commission at once, along with the explana-
tory material where possible. Since the Force will
have already made the report to the complainant and
the Force member involved, there is no justification
for not sending it to the Commission immediately. If
the RCMP needs additional time to decide what it
considers relevant, then the explanatory material
could be forwarded after the report. In no case, how-
ever, should the process take longer than one month.
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Another unsatisfactory aspect of this process is that
the RCMP decides what material is relevant. There is
no provision for monitoring or review of that decision-
making process. The Chairman, in the review pro-
cess, will have no means of knowing whether the
Commission has received all the material that should
have been sent. If, however, it were necessary to have
a Commission hearing, it would presumably be pos-
sible for excluded relevant material to be revealed
through the subpoenaing of files and the cross-
examination of witnesses.

Delays: public interest investigations

As discussed in Chapter 4, the Chairman has insti-
tuted three investigations in the public interest.

The Force has been slow in providing the Com-
mission with files and other information on the first
of the three. The delay falls only slightly short of a
refusal to supply what has been requested.

Parliament has empowered the Chairman to “investi-
gate” in particular circumstances, but has not spelled
out what specific powers of investigation he is intend-
ed to have. He has not been given powers to summons
witnesses and examine them, or to enter and search
premises. While such powers may not be required,
surely Parliament intended, by conferring the power
“to investigate”, that the RCMP be required to respond
positively to requests for interviews of Force members
and for pertinent documentation. This matter is dis-
cussed in greater detail in Chapter 7.

The progress of the Chairman’s first investigation is
outlined below because it illustrates the difficulties
the Commission is encountering.

January 30, 1989: The Public Complaints
Commission receives several complaints against
four members of an RCMP detachment in
Western Canada.
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February 16: The complaints are forwarded to the
RCMP Commissioner together with the
Chairman’s notice of his intention to investigate
the complaints in the public interest.

February 18: The Executive Director of the
Commission meets with an Assistant
Commissioner of the RCMP, who is advised that
the Commission’s investigators will be commenc-
ing their investigation immediately and that they
will need to examine and make copies of materi-
als, reports and documents relating to the Force’s
internal and operational investigations.

February 20: The Commission’s investigators con-
duct an investigation which includes interviews
with the complainant, a number of witnesses and
the RCMP members involved. The investigators
are given an opportunity to examine the relevant
operational files. They make notes but, because of
lack of time, do not conduct a complete analysis
of the files.

March 7: The Commission’s Executive Director
writes to the RCMP requesting that the opera-
tional file or files and the members’ notebooks be
provided. A reminder letter is sent on March 30.

April 11: The Executive Director of the Commission
and the RCMP Deputy Commissioner in charge of
Administration discuss the request. During this
meeting the Executive Director is advised that the
Force’s position is that operational files are never
released unless a subpoena is issued requesting
that they be brought to Court.

April 12: A subsequent meeting is held between
the Commission’s General Counsel and Director
of Complaints and the Force’s General Counsel
and Senior Administration and Personal Officer to
further discuss the matter. The Commission rep-
resentatives are advised that the Force will be
prepared to release the operational files only if the
Chairman is to be designated as an investigative
body by regulation under the Privacy Act or if the




Commission obtains the consent of all individuals
whose names appear in the files to be examined.

May 1: The Commission receives a letter from the
RCMP Senior Administration and Personnel
Officer, along with certain materials which had
been requested relating to training and opera-
tional procedures involving the use of dogs and
the custody and care of prisoners detained in
RCMP cells. The operational files and members’
notes which had been requested on previous
occasions are not provided, but the letter advises
that “other requested material and information
will be forwarded to you once it is received from
the appropriate responsibility centres”.

May 31: No further information or material had
been received from the Force. In particular, the
operational files and members’ notes initially
requested on March 7, 1989, had not been
received. Consequently, the Commission has not
been able to proceed with the investigation.

The suggestion that the Chairman must be design-
ated an investigative body under the Privacy Act
before the files can be released to him is question-
able. Parliament has already empowered the
Chairman to conduct investigations in the public
interest.

In addition, the Privacy Act allows the disclosure of
the information requested to the Chairman. For
example, paragraph 8(2)(a) permits the disclosure of
personal information for a use consistent with the
purpose for which the information was originally
obtained. The information in the RCMP notes and
operational files is information collected while inves-
tigating the incident that gave rise to the complaint.
This appears to be a consistent use.

The Privacy Act also permits the disclosure of per-
sonal information where the public interest in disclo-
sure outweighs any invasion of privacy. A public
interest investigation under Part VII of the RCMP
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Act should certainly be a public interest matter
under the Privacy Act. It is also in the public interest
to avoid the expense of holding hearings to obtain
files from the RCMP that the Force refuses to provide
the Chairman.

At the end of May, the Commission learned that the
RCMP is in the process of reviewing information for
release to the Commission.

Disclosure of information on the record

The Chairman had thought that the RCMP would
provide the Commission, in a timely way and as a
matter of course, information on all complaints made
under Part VII, whether they were made in the first
instance to the Commission, an RCMP member, or a
provincial authority.

Unless the Force provides such information, the only
complaints the Commission will be aware of, in most
circumstances, are those that have been made in the
first place to the Commission and those referred to
the Commission by complainants dissatisfied with
the Force’s disposition.

Only 13% of all complaints have thus far been sent
directly to the Commission, and referrals are relative-
ly few in number.

There are at least two important reasons why the
Commission should have information on all Part VII
complaints:

- first, it is essential that the Chairman be able to
review all complaints shortly after they are made
so that he can determine whether he should exer-
cise his statutory powers to investigate or insti-
tute a hearing as a matter of public interest; and

- second, he must be able to inform Parliament in
his annual report on how the public complaints
process is working, with such recommendations
as are considered appropriate.
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The Chairman was disappointed to learn in January
that the RCMP did not intend to provide the
Commission with information on all complaints
received by the Force. At that time the Chairman
became aware of the RCMP Commissioner’s Standing
Order, made on October 4, 1988, requiring that the
Commission be notified only of the disposition of
complaints that had been made directly to the
Commission in the first instance.

The RCMP Act requires the RCMP Commissioner to
establish and maintain a record of all complaints
received by the Force, and to make available to the
Commission, on request, any information contained
in the record.

Accordingly, on February 3, the Chairman wrote the
RCMP Commissioner to ask that he make available
all pertinent information on the record. The
Chairman explained his reasons for the request,
adding that there was some urgency since Part VII
had been in force for four months and the informa-
tion was needed for this annual report. The
Chairman suggested that the Commissioner consider
amending his Standing Order so that it would apply
to all complaints the Force received under Part VII.

In the RCMP Commissioner’s response of March 22,
he stated that it was the Force’s position that it
would supply the Commission, on a weekly basis,
with:

- a copy of each Form 1442 (the Force’s complaint
form) where complaints have been disposed of
informally; and

- a copy of each Form 1442, interim reports, and
final reports, where complaints had been investi-
gated, once the investigations were completed.

He informed the Chairman that the Force's interpre-
tation of the “record”, for this purpose, is the Form
1442, as well as status and final reports of Force
complaint investigations. Form 1442 includes the
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name of the complainant, details of the complaint,
the name of the person complained about, acknowl-
edgement of the complaint, its informal disposition
or “an indication that the complaint will undergo the
formal PCC process”.

On March 31, the Chairman responded by asking
that the information on the record be made available
in two steps. The first would be provision of the Form
1442 as soon as reasonably possible after a com-
plaint was received, to enable the Chairman to deter-
mine whether a public interest investigation or hear-
ing was warranted. The second step would be when
the Force had disposed of the complaint, either by
informal resolution or a final report. The Chairman
also pointed out that the Commission had yet to
receive any information pursuant to his request of
February 3.

It had become apparent that the Force did not have
information as readily available as might be expected.
The information was not centralized but located in
the operational divisions of the Force. In short, the
Force was not as prepared for Part VII as it should
have been.

In his March 31 letter, the Chairman encouraged the
RCMP Commissioner to accelerate whatever steps
the Force was taking to develop a centralized record-
keeping system. He suggested that the Force and the
Commission examine the desirability of developing
compatible data-processing systems that would serve
their mutual interests.

The RCMP Commissioner subsequently agreed to
explore compatible data-processing systems.
Commission and Force officials have since begun
discussions.

However, the RCMP Commissioner, in his response of
May 12, did not meet the Chairman’s requests for
the two-step provision of information on all com-
plaints. He stated that the Force’s interpretation of
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the RCMP Act is that Parliament had intended the
Commissioner to make information on the record
available on specific requests from the Commission
relating to individual complaints. It was on that
basis, he said, that his Standing Order had been
written. However, in light of the new reporting system
desired by the Commission, the Commissioner said it
was his intention to revoke the Standing Order.

The RCMP Commissioner reiterated his willingness
to supply information on all complaints listed in the
weekly reports once the record was complete. He also
said he was now prepared, in light of the Chairman’s
representations, to supply additional ongoing infor-
mation, prior to completion of the record, on specific
identified complaints.

The Commissioner thought this would meet the
Chairman’s needs for the purpose of determining
which complaints should, in the public interest, be
subject to a Chairman’s investigation or a Com-
mission hearing.

The Commissioner stated that, since it was not until
a complaint was disposed of by the Force that the
Commission became involved (other than public
interest investigations by the Chairman or hearings
by the Commission), his suggested approach would
“be a more efficient way to deal with the ongoing
information supply”.

In regard to the Force’s not yet having supplied any
of the information requested as of March 31, 1989,
the Commissioner said that it was only after he had
made the decision to provide the information on a
weekly basis that his personnel began “the assembly
of the necessary documentation and data from
across the Force to create the weekly reporting sys-
tem”. It was his view that the commencement of the
weekly reporting system on April 14 “was a reason-
able time frame in which to comply with your
request”.
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The RCMP Commissioner’s time [rame is reasonable
in the circumstances. However, the result is that the
Chairman is unable to provide in this report a gen-
eral analysis of the 1,081 Part VII complaints the
Force received between September 30, 1988 and
March 31, 1989.

The Chairman will continue discussions with the
RCMP Commissioner on the issue of making infor-
mation on the record available in a way which will
meet Commission needs. There has been progress,
and the Chairman wishes to acknowledge the RCMP
Commissioner’s willingness to co-operate.

Quality of information received

Information was [irst provided pursuant to the
Chairman’s request on April 14. By May 12, the
Commission had information on 296 complaints.
Since the Force had received 1,081 complaints dur-
ing the first six months of the Commission’s opera-
tions, it had supplied the Commission with informa-
tion on only 27.4% (296 of 1,081) by May 12.
Information on the remainder is being provided on
an ongoing basis.

The 296 complaints referred to were all ones that
had been disposed of by the RCMP under Part VII:
202 under the informal resolution process and 94
alter a formal investigation and report. Of these 94,

- 76 were disposed of with the complainant being
provided with reasons in the report,

- 18 were disposed of without reasons being pro-
vided, and

- 15 were found to be substantiated.

The Chairman was pleased to see that complainants
were given reasons in most instances. However, 18
complainants were not advised why their complaints
were found to be “unsubstantiated” or “unfounded”.
This is unfortunate. A complainant is entitled to an
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explanation so that he or she can properly consider
whether the Force’s disposition is satisfactory and,
if it is not, whether recourse should be sought from
the Commission.

In the 94 cases, the average time taken between the
receipt of the complaint by the RCMP and the mak-
ing of the report was 66.5 days.

However, the 66.5 day average may well be mislead-
ing. The 94 reports are the first the Commission
has received. They may represent complaints that
could be most readily investigated and reported on.
When the Commission has received information on
those of the 1,081 complaints that have been for-
mally investigated and reported on, the average time
taken by the RCMP to handle complaints may be sig-
nificantly different.

The reporting function is one that the RCMP
Commissioner is entitled to delegate under the
RCMP Act. By a Delegation of Authority made on
October 5, 1988, he delegated it to the Adminis-
tration and Personnel Officer of each division.
However, other Force members have been making
reports, including sergeants in charge of traffic
patrols. This is improper. The Commissioner’s
Standing Orders should make it clear who is to make
these reports, and the Force should act accordingly.

Reports are required to contain a summary of the
complaint. In some instances, the summary was so
short that the nature of the complaint could not be
determined. In others, the Force’s relevant form
(Form 1442) contained a note that the statement of
the complainant was attached, but no such state-
ment accompanied the form sent to the Commission.
Five of the complaint form copies sent to the
Commission were illegible. Clearly, there should be
greater direction and supervision of reporting, some
of which is slipshod.
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From the Chairman’s perspective, having regard to
his responsibility o review complaints to determine
whether, in the public interest, he should commence
his own investigation or institute a Commission
hearing, the information provided by the RCMP on
the 296 complaints is not always adequate.

It appears that the statutory requirement that the
complainant and the RCMP member involved receive
a status report 45 days after the Force receives the
complaint, and monthly thereafter until the com-
plaint investigation is completed, is not consistently
met.

The RCMP Commissioner’s report to the complainant
(and the member of the Force involved) must contain
a summary of any action that has been taken or will
be taken with respect to resolution of the complaint.
The reports for the 15 substantiated complaints con-
tained statements as follows:

- in seven, that internal disciplinary action had
been (six) or would be (one) taken, without further
explanation;

- in four, that corrective measures or remedial action
had been taken, without further explanation;

- in two, which were claims for compensation, that
Hability on the part of the RCMP was acknowledged;

- in one, that an assault charge had been laid and
was pending in Provincial Court for a December
1989 date;

- in one, in which an assault had been alleged by
the complainant, that the Crown had found that
the “allegation was with substance”, but that the
matter was not proceeded with at the wish of
the complainant.

It is questionable whether 11 of these statements
meet the requirements of Part VII. Do the reports
constitute summaries of the action that has been or
will be taken? The issue of whether the complainant



is entitled to know the specific action taken, and the
extent, if any, of the jurisdiction of the Commission
with respect to discipline is discussed in Chapter 6.

In 28 of the 94 reports, the complainant was not
informed, as the statute requires, of the right to refer
the complaint to the Commission for review if he or
she is not satisfied with its disposition by the Force.
This is a serious oversight. Again, there is a need for
proper direction and supervision. Some RCMP mem-
bers appear to have little understanding of the
Commission’s role. In some cases, complainants
were told, without any reference to the Commission,
that if they were dissatisfied, they could take their
complaints to the Commanding Officer of the Divi-
sion or the provincial Solicitor General.

Even when the complainant is told about the right to
complain to the Commission, its address or tele-
phone number has not been included in all reports.
This information should be provided as a matter of
course. The Force has a good pamphlet on Part VII
and these are sometimes sent with reports.

In a few instances the Force appeared to have diffi-
culty contacting the complainant in order to investi-
gate the complaint. In these cases, the RCMP decided
that the complaint could not be properly investigated
and a letter to that effect was sent to the com-
plainant. In other instances, a note was placed on
the Force’s form to the effect that the complaint had
been withdrawn.

This kind of complaint treatment requires comment.
Once a complaint is made, there is a legal question
as to whether the statute permits its withdrawal.
Second, if a complaint can be considered as with-
drawn, the reason for its withdrawal should be
clearly stated on the complaint form if it is known to
the Force. And third, if there appears to be any merit
in a complaint, it should be investigated by the
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Force, regardless of whether the complainant wishes
to withdraw it or can be located. The Force would,
after all, already have the information contained in
the complaint.

Finally, several different forms giving varying
amounts of information are being used in Divisions
across the country when dealing with the informal
disposition of complaints. There is a need for consis-
tent procedures.

To conclude, the quality of reporting should be
improved, and the Force should provide proper direc-
tion and supervision to that end.

3. Voiding Traffic Tickets

On January 9, 1989, an RCMP corporal was acquit-
ted by a county court judge in Halifax of two charges
in connection with the voiding of a traffic ticket for
speeding. The charges were (i) attempting to obstruct
the course of justice and (if) committing a breach of
trust, by arranging to stop a prosecution under the
Nova Scotia Motor Vehicle Act.

The ticket had been issued to a car dealer. His deal-
ership sometimes serviced RCMP cars, and appar-
ently there were occasions when he provided cars
free of charge to RCMP members, including the
charged corporal. It appears these cars were loaned
for surveillance purposes because there was no bud-
get at the time to rent vehicles for undercover opera-
tions. The constable who issued the ticket voided it
at the request of the corporal, who had informed the
constable that the car dealer had “done some good
things” for the Force.

In acquitting the corporal, the county court judge
stated:

I am satisfied that what he did in fact was the
practice in the force at the time. I am not pre-
pared to make him a scapegoat for the actions
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of others which had been commonplace. I can
tell you right now that it stinks, and I don’t
like what I have heard, but that is not the
basis for entering a criminal conviction ....

I have stated it before, and I will state it again.
I don't like the practice of people being able to
have different levels of justice, that is, if you
know somebody then certain things won't
happen, if you don’t, then you follow the
course and you go to court.

The case received media publicity which came to the
attention of the Chairman. As a consequence, he
arranged to obtain a transcript of the trial proceed-
ings to determine what evidence had been given
regarding the conduct of Force members in can-
celling traffic tickets.

The two-volume transcript was carefully reviewed.
It contained a number of statements by RCMP wit-
nesses as to Force practice and policy. The constable
who voided the ticket testified:

- “I have voided tickets for reasons from everything
that it was a buddy of mine’s father-in-law, to
drug information or Criminal Code information.”

- that, at the time the ticket in question was
issued, to his knowledge Force policy in respect of
the issuing and voiding of tickets was generally
one of open discretion;

- at the time of the trial, the Force policy had
changed so that “if anybody wants to void a sum-
mary offence ticket there is a sheet that has to be
filled out at the office stating the reasons why it
has to be voided, and that has to be attached to
the police copy of the ticket and kept on file”.

The Crown called a Force sergeant to testify on
RCMP policy and practice. The trial court judge com-
mented that the sergeant’s “answers were long and
I got the feeling that he was really trying to skate
around some of the issues that were being asked”.
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The sergeant testified that:

- he did not think the reason for voiding the ticket
was a good one;

- a new policy was in place which required moni-
toring of reasons for voiding tickets by supervi-
sors and the prosecutor;

- the new policy did not change what constituted a
proper exercise of discretion; and

- a proper exercise of discretion could be voiding
a ticket in exchange for information about a more
serious offence. “But there were again those peo-
ple that were in the criminal element that were
picked up for impaired driving, and they wanted
to wheel and deal with respect to what they could
do for the police department and the commun-
ity, well then you’d have to take a serious look
at that.”

In light of the testimony and the comments of the
trial judge, the Chairman is concerned whether
today the conduct of Force members in voiding traf-
fic tickets is always appropriate. While the case dealt
with an incident at a particular detachment, the
issue it raises is of general application.

What happened at the trial raises a question as to
how RCMP members are conducting themselves
across the country in dealing with traffic tickets.
Although provincial traffic policies, and legislation
enforced by the RCMP may vary, standards of con-
duct should apply to Force members across Canada.

The answer depends on the adequacy of Force poli-
cies and procedures, and the manner in which those
policies and procedures are applied to particular
situations. There obviously must be an exercise in
discretion in issuing tickets. But once a ticket has
been issued, there should be clear restraints on its
cancellation.
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A ticket is a simplified means of charging a person
with an offence and summoning that person to court
to answer the charge. Most, if not all, provinces have
legislation authorizing the use of tickets, primarily
with respect to traffic offences. The Nova Scotia
Summary Proceedings Act, for example, provides that
“an information may be laid and a summons issued
by means of a ticket...”. The police officer issuing the
ticket delivers the summons portion of the ticket to
the person charged with the offence, and such deliv-
ery constitutes service of a summons. The informa-
tion portion of the ticket, containing particulars of
the offence is subsequently required to be sworn by
the informant before a justice of the peace.

Once this legal process of charging a person has
been initiated by the issuing of a ticket, the propriety
of the use of police discretion to halt and nullify the
process should be carefully considered. The extent of
the role of the Crown and the courts, particularly
where the information has been sworn, should be
taken into account.

Whether the voiding of the tickets of informers
is a valid exercise of discretion should also be care-
fully considered.

The Force appears to have no national policy on this
matter. Its Special Operational Procedures relating to
Traffic Patrol Techniques is silent on the voiding of
traffic tickets. Nor does the subject appear to be gov-
erned by a national policy on the general use of
police discretion or the withdrawing of charges. The
new policy referred to in the trial of the RCMP corpo-
ral was, presumably, divisional or detachment policy.
It is not clear from the trial transcript.

The development of appropriate policies and pro-
cedures, having application across the country,
is necessary. This matter should not be left as a
local responsibility.




C H A

P T E R 5 F 0O U R S P E C 1 A L C 0O N C

It is essential to the administration of justice that
those charged before the law be treated with equal
[airness and that there be due legal process. The
public is entitled to insist that this be the case.
Public respect for law enforcement is lost when cases
such as the Halifax prosecution receive publicity, or
when it is generally thought in a community that
police give out favours by cancelling tickets for
[riends of the Force.

How should or can the Commission address the mat-
ter? The Commission has no jurisdiction to examine
Force policies and procedures unless it has a rele-
vant complaint concerning the conduct of an RCMP
member before it. Nor has the Commission been
given the power to monitor or audit Force opera-
tional activities.

The Chairman considers it appropriate [or the
Commission to be concerned about such matters,
and that Parliament intended that to be the case.
But, il no complaint [rom the public has been made,
the only means [or the Commission to obtain
jurisdiction is for the Chairman to initiate a com-
plaint. The complaint must concern the conduct of a
member in the performance of a duty or function,
and the Chairman must be satisfied that there are
reasonable grounds to investigate that conduct.

The Commission is not aware of any complaint from
a member of the public regarding the voiding of traf-
fic tickets. If, then, the matter is to be pursued under
Part VII of the RCMP Act, it will have to be instigated
by a complaint by the Chairman.

The Chairman does not consider it appropriate to
initiate a complaint in respect of the specific incident
that gave rise to the charges against the corporal.
That incident occurred more than two years before
Part VII came into force. Force policies have changed
since that time and the incident itself has been dealt
with in the criminal courts.
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The Chairman has also considered whether he
should initiate a general complaint against unnamed
Force members on the basis of the trial testimony.
This would create procedural problems as Part VII
contemplates identified members who have a role to
play in the process, particularly at hearings.

The Chairman has concluded that the best approach
is to bring the matter to the attention of all con-
cerned in this annual report, and to recommend that
the matter receive the attention of the Force. The
Solicitor General may wish to consider giving the
Force direction on this issue.

4. Operations Abroad

Aware of the dimensions and impact of international
illicit drug traffic, the Government of Canada has
asked the RCMP to give priority to the enforcement of
drug laws.

To carry out its responsibilities in this area, it is
essential for the Force to be involved in investiga-
tions outside of Canada.

But such investigations raise a number of questions:

- to what extent does the RCMP have authority to
conduct operational activities abroad?

- to the extent that the Force is so authorized, are
there guidelines, directives, or procedures which
apply to such activities?

- how is the Force accountable for its operational
activities, and the conduct of its members, out-
side Canada?

A specific operation

These questions were brought into focus by the
tragic death of RCMP Corporal Derek Flanagan on
February 19, 1989, in Chiang Mai, Thailand, and the
related news stories following that incident.
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According to the news accounts, Corporal Flanagan
died of injuries he received when he fell off a truck
during a struggle with a drug dealer. At the time, he
was apparently acting as an undercover agent in a
police operation approved by his superiors.

The news stories were based on interviews with the
Thai Police, the RCMP and one Alain Olivier, who was
in prison in Bangkok on heroin possession charges.
Mr. Olivier appears to be a Canadian citizen.

The Chairman has been troubled over certain alle-
gations and statements, contained in these news
stories, regarding the conduct of Force members.
These include allegations by Olivier that:

- he was set up over a two-year period by RCMP
members, posing as big-time drug dealers, who
wanted him to find a heroin seller in Thailand;

- the RCMP paid for his ticket to Thailand, and pro-
vided him with accommodation and expense
money on his arrival;

- Force members (Olivier still thinking they were
drug dealers) threatened to kill him if he was not
successful in finding a seller and, on a later occa-
sion, shortly after Corporal Flanagan had received
his fatal injuries, threatened him again by putting
a gun to his face.

One news story stated that, after Corporal Flanagan
fell from the truck, “RCMP officers acting as back-up
then rushed to the scene and arrested the Thai gang,
holding them until local police arrived”.

The news stories contain conflicting statements as to
whether the operation was one in which the RCMP
was giving assistance to the Thai police, or whether it
was the Thai police assisting what was primarily an
RCMP operation. An RCMP Inspector in Vancouver,
said to have headed the operation, stated that
Corporal Flanagan was acting in an “assistance
capacity” under the direction of the Thai police. If the
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operation was one in which the RCMP was giving
investigative assistance to a foreign police force, the
operation would have required the approval of the
Solicitor General. It is not clear whether such
approval was sought or given.

The overall impression left by the news stories is
contradictory. On the one hand, there is the impres-
sion that the particular operation was part of a larger
one that resulted, in Canada, in major seizures of
drugs and the arrest of a significant number of traf-
fickers. At the same time, an opposite impression is
left that the operation was separate {rom any major
operation, and involved only a relatively small
amount of heroin and small-time criminals.

Authority _for RCMP operations abroad

It is useful to set out here the authority under which
the Force operates outside Canada.

i) Legislation

Section 4 of the RCMP Act provides that the
Force may be employed in such places within
or outside Canada as the Governor in Council
prescribes. An Order in Council (P.C. 1988-
1520), dated July 21, 1988, entitled RCMP
Prescribed Places of Employment Order, pre-
scribes that the Force may be employed out-
side Canada (i) in all countries and (ii) in all
places outside of the territory of any country.

ii) Ministerial direction

However, the Commissioner of the Force is, by
virtue of section 5 of the RCMP Act, under the
direction of the Solicitor General. A Ministerial
Directive on Police Assistance to Foreign
Nations, promulgated in December 1981, out-
lines how police training, consultative assis-
tance and investigative assistance can be pro-
vided to foreign countries by the RCMP. The
Directive states that investigative assistance
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“involves the temporary relocation of RCMP
personnel and/or technical equipment to a
foreign country for the purpose of assisting in
foreign criminal operations where the request
is initiated by the foreign authority”.

The Directive further outlines the objectives of
police assistance by the RCMP to foreign
countries, and the political, financial, liability,
and control considerations, including risk fac-
tors. It also establishes special procedures for
the use of RCMP members, agents or sources,
or Crown property outside of Canada, or
where foreseeable risk to the safety of such
persons or to the reputation of the Gov-
ernment of Canada (and/or the RCMP) is
involved. These procedures require that pro-
posals for investigative assistance be reviewed
by the Department of External Affairs and
approved by the Solicitor General.

“RCMP Legal Services” are required, in every
instance, to “employ a formal agreement that
specifies the liabilities of the parties thereto”.
Where an RCMP member is operating abroad,
the agreement must encompass a number of
specific considerations. These include the allo-
cation of responsibilities, should the Force
member be injured or should the member
cause injuries to others.

It should be stressed that this Directive only
applies to investigations carried out by the
RCMP in foreign countries where investigative
assistance is being provided for the purpose of
assisting in “foreign criminal operations” on
the request of the foreign authority.

To whatever extent the Force conducts other
investigative work or operations abroad, on its
own initiative or otherwise, there is no appli-
cable governing directive. It is understood that
the Solicitor General's Secretariat and RCMP
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officials have been working on the develop-
ment of such a directive for over five years.

iii) RCMP investigation guidelines
The Force has adopted detailed guidelines
for investigations outside Canada. These
guidelines apply to all external operational
activities, whether to assist foreign police
or otherwise.

Members, for example, are forbidden to travel
to another country “to conduct investiga-
tions/enquiries unless authorized to do so by
the appropriate Headquarters director”. The
foreign country must consent to the activity.
Members shall only take part in investigations
that are linked to offences against the laws of
Canada, and shall not take a firearm outside
Canada for operational purposes. Other quite
stringent procedures are imposed.

iv) External Affairs

There is also a Memorandum of Understand-
ing between External Affairs and the RCMP
outlining the arrangements between the two
organizations with regard to law enforcement
matters having an international dimension.
These include proposed visits abroad of RCMP
members for operational purposes.

Chairman’s concerns and conclusion

The Chairman has concerns about the particular
operation that took place in Thailand:

i) Was Alain Olivier improperly “set up” or
entrapped by members of the Force?

i) Was Alain Olivier improperly threatened at
any time by members of the Force?

iifj Were members of the Force engaged in an
operation in Thailand for which there was
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proper authority? Was, for example, the Force
acting in an assistance capacity to the Thai
police, to which the ministerial directive would
apply, or was it essentially an RCMP operation?

iv) Was the operation carried out according to
Force policies and procedures?

A broader concern is, of course, whether there are suf-
ficient controls in place for the conduct of RCMP mem-
bers while on Force operations in foreign countries.

The Chairman has decided to initiate a complaint in
this matter on the basis that there are reasonable
grounds for doing so, and to commence an investiga-
tion of that complaint because he considers it in the
public interest. He believes the news accounts raise
questions that require answers. He considers he has
a responsibility to seek an explanation, and the initi-
ation and investigation of a complaint is the only
appropriate means of doing so.

These procedures are being used to enable Force
members and the Force itself to answer questions
raised in news stories by responsible journalists in
responsible newspapers. It may turn out that the
journalists’ sources provided incorrect information.
But the point at this stage is to seek the truth of the
matter, as best one can.

Although the Chairman’s decision to initiate a com-
plaint and commence an investigation in the public
interest was made after the end of the reporting year,
reference is made to it here for three reasons. First,
the specific incident occurred during the reporting
year. Second, the Chairman began his consideration
of the matter during that year. And third, the
Chairman believes the matter is of significant public
importance.




CHAPTER 6 THREE
OUTSTANDING
ISSUES

This chapter discusses three major issues facing the
Commission:

- whether the Commission has jurisdiction over
complaints incidents that occurred before
September 30, 1988. Is Part VII retrospective in
its application?

- how public is the public complaints process? For
instance, to what extent does the Privacy Act
impose constraints on the release of complaints
information to the Commission?

- what is the linkage between the disciplinary and
public complaints processes established under
the RCMP Act?

Each of these issues has a significant impact on the
application of Part VII and the exercise of its provi-
sions. The importance of the retrospectivity issue
will, however, diminish with the passage of time.

1. Old Complaints: Retrospectivity

Is a member of the public entitled to the benefit of
the new complaints process when the incident giving
rise to the complaint occurred before that process
became law? In other words, is the legislation retro-
spective? The RCMP Act does not expressly deal with
this question.

While the Commission was getting organized prior to
proclamation of Part VII, it received a number of
complaints. Some related to incidents that happened
long before Parliament adopted the legislation; some
were of more recent origin. After Part VII came into
force on September 30, 1988, complaints were also
received in respect of incidents having occurred
before that date. All these complaints were forwarded
to the RCMP for attention, and the complainants
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were so advised. As well, some complaints were
referred to the Commission by complainants who
were not satisfied with the disposition by the RCMP,
the incident in question having taken place before
September 30. In some cases, the RCMP disposition
occurred before that date and, in others, afterwards.
The complainants were advised that the Commission
would not be able to deal with their complaints until
the retrospectivity issue was resolved.

At a very early stage, the Commission sought a legal
opinion on the retrospectivity issue. Counsel con-
cluded that the legislation was not retrospective in
nature, adding the qualification that the matter was
not free from doubt.

Legislation is usually prospective in nature. If that is
the situation in respect of Part VII, September 30,
1988 would be the cut-off date.

However, there are two exceptions to this general
rule which might apply here.

The first exception is when a statute relates to proce-
dure only. It can be argued that the RCMP legislation
simply provides a new procedure for dealing with
complaints. Conversely, it can be argued that, under
this legislation, rights are created (the right to com-
plain) and rights are affected (the rights of Force
members).

The second exception is where the intent of the legis-
lation is to protect the public. However, that objec-
tive, which surely applies to the public complaints
process, must be balanced with the manner in which
the legislation affects rights.

In the event that a court ruled in favour of retrospec-
tivity, there would be a further question as to the
period covered. It might be limitless, except perhaps
for an exclusion of stale-dated matters. Or it might
extend into the past only to the date when Royal




Assent was given, on March 26, 1986, or when Part
VI was proclaimed in force on December 18, 1986.

Counsel recommended that the Commission have
the matter clarified by referring the issue to the
Federal Court of Appeal, under section 28 of the
Federal Court Act.

This recommendation was fully discussed at the first
meeting of Commission members, in December 1988,
and there was general consensus that this course of
action should be followed. It was also generally con-
sidered the Commission had no alternative but to act
on the basis of Counsel’s advice that the legislation
was not retrospective. At the same time, it was felt
that, in view of the legal doubts about that position,
it would not be fair to impose on complainants the
burden of challenging that position in the courts.
Also, the obtaining of a court ruling at the earliest
possible time would avoid the consequences of a pos-
sible future pronouncement in favour of retrospectiv-
ity. Should that occur, there would be a serious
resulting problem with regard to reopening the com-
plaints of all those complainants who had previously
been turned away on the ground that the legislation
was not retrospective.

Counsel was accordingly instructed to proceed with
the section 28 reference. Much preparation was
required, as a reference of this kind had to be based
on actual complaints rather than speculative ques-
tions. A considerable number of situations had to be
presented to the court,

In early March, when Counsel was prepared to make
the application, the Commission was requested by
the Department of Justice, which represents the
RCMP in this matter, to proceed under a different
provision of the Federal Court Act, section 17. This
provision enables a reference to be made to a trial
judge of the Federal Court of Canada by the Attorney
General of Canada with another party. The Com-
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mission agreed to this request, which unfortunately
came rather late in the day. The drawbacks are that
there will be some delay, because the process is dif-
ferent, and that the section 17 reference will result
in a ruling of the Federal Court Trial Division rather
than one of the Federal Court of Appeal.

The advantage, on the other hand, was that a diffi-
cult procedural obstacle would be removed. A refer-
ence can be made under section 28 only when the
federal agency making it is a decision-making body.
An argument could be raised, and the Commission
expected it to be raised, that the Commission was
not such a body because its findings and recommen-
dations are not binding on the parties appearing
before it. (The Commission does not agree with that
argument on the ground that it sits as an adminis-
trative tribunal with the powers of a board of inquiry,
and reaches conclusions.) However, this issue does
not arise under section 17 references.

The reference was filed with the Federal Court on
May 12, 1989. It is expected to be heard in the early
fall.

2. How Public is the Public Complaints Process?

One might expect a public complaints process to be
entirely open to public scrutiny. But it is not as sim-
ple as that.

The main purpose of the complaints process is to
enable individual members of the public to make
complaints. Yet the public at large will have a general
interest in how the process is working and a specific
interest in complaints affecting society as a whole.

The federal Access to Information Act and Privacy Act

give and restrict access to information held by gov-
ernment institutions.
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The issue is not whether the Commission should be
open, but rather to what degree and in what manner.
Timing may be critical. There may be a stage in the
process when information should not or cannot be
divulged, as when a complaint is under investigation.
To release the information to the public at a later
stage may be appropriate, for example, at a public
hearing or in a report.

Public disclosure issues arise at various stages of the
complaints process. For example, can and should the
Commission release to the public:

- information about complaints received by the
Commission, such as names of the complainant
and the Force member, and details about the
nature of the complaint?

- information about investigations or reviews being
carried out by the Chairman?

- reports of the Chairman or the Commission deal-
ing with specific complaints; reports of the RCMP
Commissioner disposing of complaints, and the
RCMP Commissioner’s response to Commis-
sion reports?

A number of factors must be considered:

- the extent to which the Commission process
should be regarded as similar to those of the
courts and administrative tribunals, where docu-
mentation is a matter of public record as a princi-
ple of fundamental justice;

- the extent to which information about complaints
and their investigation, at least while the investi-
gation is being carried out, should not be public,
bearing in mind the experience of such bodies as
the Canadian Human Rights Commission and the
Commissioner of Official Languages;

- the fact that, subject to certain exceptions, Com-
mission hearings are generally to be held in public;
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- the public interest in the fair and proper enforce-
ment of the law;

the extent to which it may or may not be appro-
priate to resolve complaints through the less for-
mal resolution process contemplated in Part VII,
without the need for public exposure;

the extent to which the public is entitled to infor-
mation held by the Commission under the
Access to Information Act;

- the extent to which the Commission is restricted
by the Privacy Act from releasing personal infor-
mation related to complaints; and

- the wishes of the complainant, the Force member
whose conduct is in question, and the Force
itself.

Some complainants welcome the notion of the com-
plaint being made public. Indeed, they may have
gone to the media with their grievances, and the
media may have carried their stories. Other com-
plainants, however, may not wish to attract publicity.
It may be that a complainant is seeking only a per-
sonal apology from the Force member, and does not
want to be the cause of public embarrassment to the
member or the Force.

Members of the Force whose conduct is being com-
plained about do not, understandably, enjoy being
subjected to publicized allegations of misbehaviour.
Particularly in smaller communities, such allega-
tions, which may or may not turn out to be justified,
can be socially embarrassing for members and their
families. Once a complaint is found to be substanti-
ated, either by the Force or the Commission, one
might be less sympathetic to the member’s desire for
privacy. Even then, however, the Privacy Act has to
be taken into account.
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The Commission is dealing with the issue of open-
ness in light of the legal advice it has sought and
received. However, most of the above questions have
yet to arise in practice, owing to the fact that
the Chairman has so far completed no reviews and
has issued no reports, and the Commission has held
no hearings.

The philosophy of the Commission is: “as open as
we can be”. Public disclosure, to the extent that it
is permissible, should contribute to the health of
the process and is essential to public confidence
in the system.

3. Public Complaints and Discipline: Linkage

The RCMP Act creates what appears to be entirely
separate processes for dealing with discipline (Part
IV) and public complaints (Part VII).

However, the two processes are related even if the
legislation does not identify and deal with that rela-
tionship or linkage.

The linkage issues are:

- the extent to which the two processes interrelate
in terms of timing;

- the extent to which a member of the public who
made a complaint is entitled to know the disci-
pline imposed and, if dissatisfied, is entitled to
refer the matter to the Commission for review;

- the extent to which it is appropriate for the
Commission or its Chairman to make findings or
recommendations on the subject of discipline;
and

- the extent to which there is a role for the public
complainant in the discipline process.
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Timing

The discipline process can be initiated without a
member of the public making a complaint. On the
other hand, where a complaint is made and found to
be justified, one would expect disciplinary measures
to follow. However, would it be appropriate for the
two processes to proceed concurrently in respect to
the same incident?

It may be that, once a public complaint is made
under Part VII, the disciplinary process should not
be commenced, or if already commenced, should be
suspended, until the Part VII process is completed.
One can argue that the merits of the complaint
should be determined before disciplinary action is
taken. As well, a complaint may be made after the
disciplinary process has been completed. In such a
situation, the RCMP Commissioner might refuse to
investigate the complaint on the ground that, having
regard to all the circumstances, further investigation
was not necessary or reasonably practicable. The
complainant would then be entitled to refer such a
decision to the Commission for review.

There should be consultation between the Com-
mission and the Force to develop mutually accept-
able guidelines with respect to the timing of the
application of the two processes.

The complainant and discipline

The RCMP Commissioner is required, when reporting
to the complainant, to provide “a summary of any
action that has been or will be taken with respect to
the disposition of the complaint”. He is required to
provide that information to the complainant when
the investigation is finished. However, disciplinary
proceedings may or may not have been commenced
at that point. If the disciplinary proceedings have not
yet been initiated, all that can be reported to the
complainant at this stage is that “appropriate disci-



plinary action will be taken”. The Act does not pro-
vide for a subsequent report to the complainant.

However, the Act gives the complainant the right to
refer the complaint to the Commission for review if
he or she is not satisfied with the “disposition of the
complaint by the Force”. The issue then is whether
disposition includes the imposition of discipline.

The Commission sought legal advice on this question
and was advised that the complainant was entitled to
know the discipline imposed and, if dissatisfied, to
refer the matter to the Commission. The Force was
informed of this view.

The question, at the moment, is one of statutory
interpretation. If the RCMP, or an affected Force
member, decided to take the position that the com-
plainant had no right to know, the issue could be
determined in the courts at the request of a deter-
mined complainant or by means of a reference by
the Commission.

In principle, police forces, including the RCMP, prefer
to keep the imposition of discipline within their orga-
nization an internal matter.

Others support the notion that, if the public is to have
confidence in the fairness and seriousness with which
police forces take follow-up action on substantiated
complaints, there should be disclosure to the com-
plainant and, indeed, to the public as a whole.

Discipline and the Commission

After hearings, reviews and investigations, both the
Commission and the Chairman are required to make
reports setting out such findings and recommenda-
tions as are deemed fit. The Act places no qualifica-
tions on the nature of the recommendations.
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The extent to which it is appropriate for the Com-
mission or the Chairman to make recommendations
in regard to discipline, either in general or specific
terms, is an issue that merits careful consideration.

The complainant and the disciplinary process

When a disciplinary matter comes before the
External Review Committee, the Committee must
give any person an opportunity to participate in the
hearing if the Committee is satisfied that he or she
has a direct and substantial interest in the matter.

At some time in the future, the External Review

Committee may have to address the issue of a com-
plainant’s interest in such matters.
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CHAPTER 7: WORKING THE PROCESS

The public complaints process, established under
Part VII of the RCMP Act, comes to life through the
use and application of its provisions by the public,
the RCMP and its members, and the Public
Complaints Commission.

The process is quite complex.

The purpose of this chapter is to set out in some
detail how the Commission sees the public com-
plaints process working.

There are eight major steps in the complaints pro-
cess. They are:

1. making the complaint;

2. disposition of the complaint by the RCMP,
through informal resolution or formal investi-
gation,;

3. investigation by the Chairman of the Com-
mission or a Commissian hearing, whether or
not the complaint has been investigated by the
RCMP, in instances where the Chairman con-
siders it in the public interest;

4. referral to the Commission by a complainant
dissatisfied with the RCMP disposition of the
complaint;

5. review by the Chairman;
6. hearing by the Commission;

7. response of the RCMP Commissioner to the
findings and recommendations in reports of
the Chairman or the Commission; and

8. the final reporting of the Chairman of the
Conumission.

Most complainants should not have to go beyond
steps 1 and 2. Step 3 is optional, and comes into
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play only when the Chairman decides there is a mat-
ter of public interest at stake. Where a dissatisfied
complainant refers the complaint to the Commission
at step 4, the matter will not go beyond step 5 if the
Chairman is satisfied with the Force’s disposition of
the complaint.

A description of the eight steps follows.

Step 1: Making the Complaint

There are four questions:

- Who can make a complaint?

- Concerning whom can the complaint be made?
- What can the complaint be about?

- To whom can the complaint be made?

The answers to these questions are provided in sec-
tion 45.35 of the RCMP Act.

Who can malke a complaint

Any member of the public is entitled to make a com-
plaint, whether or not that individual was involved in
the incident. Such persons may include a relative, a
bystander or a person who has simply heard about
an incident.

There might be people who wish to make complaints
in their official capacities as judges, Members of
Parliament or Cabinet Ministers, members of the fed-
eral or a provincial public service, or even members
of the RCMP. There seems to be no good reason why
Part VII should not be available to such people.
Ultimately, it should be the merits of the complaint
that count. If there were a problem with such people
making a complaint, the Chairman could always ini-
tiate the complaint if he is satisfied there are reason-
able grounds for doing so.

There is special provision for the Chairman to initiate
complaints. Such complaints are treated under Part



VII in the same general way as any other, except that
the Chairman is required to notify the Solicitor
General that he has taken such action.

Other circumstances in which the Chairman might
consider initiating a complaint would be where infor-
mation has been received from an anonymous
source, or from a known source who simply wants to
draw the Commission’s attention to an incident or
wishes the Chairman to make the complaint.

On the other hand, the anonymous member of the
public may wish to make the complaint personally.
While there may be no theoretical impediment to this
approach, complaints lodged on an anonymous basis
pose obvious practical difficulties. The RCMP investi-
gation cannot include an interview with a com-
plainant whose identity in unknown; the Force can-
not resolve the complaint informally with the
complainant; and the RCMP Commissioner cannot
report to the complainant after completion of an
investigation, as the statute requires.

Certainly, it would be dangerous to ignore, as a mat-
ter of policy, information from anonymous sources,
which may include members of the Force who are
“whistleblowing”. Important matters could be
brought to light in this way.

Concerning whom can the complaint be made?

The complaint can be made about the conduct of any
member of the Force or any other person appointed
or employed under the authority of the RCMP Act.

a) Members of the Force

Members of the Force are defined in section 2 of the
Act as officers and members who have been appointed
under specified provisions of the Act. These include
regular members of the RCMP and special constables
appointed to serve at airports and embassies and in
certain other special roles, such as in the Force's
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Native policing programs. There are also approxi-
mately 1,000 civilian members, usually persons with
special training or skills.

Not included in the definition of member are:

- supernumerary special constables, appointed
under section 7(1)(c), who serve without pay and
who are not entitled to any pecuniary privilege or
benefits under the RCMP Act;

- auxiliary police appointed under provincial legisla-
tion (such as the Police Acts of British Columbia
and New Brunswick), who may be called upon to
assist the RCMP in carrying out its responsibilities;

- members of the RCMP Reserve, appointed under
section 12 of the RCMP Act;

- civilian personnel (generally clerical and secre-
tarial staff), appointed or employed under the
Public Service Employment Act.

The definition of “member” excludes members who
have been dismissed or discharged from the Force.
Members who have resigned or retired are consid-
ered to have been discharged.

b) “Other person”

Other persons appointed or employed under the
authority of the RCMP Act are:

- supernumerary special constables;

- members of the RCMP Reserve; and

- temporary civilian staff appointed by the
Commissioner under subsection 11(2), but not
appointed or employed under the Public Service
Employment Act.

It is difficult to understand why there should be a
distinction between temporary and permanent civil-
ian staff for the making of complaints under Part VII.



Perhaps the distinction was not intended. However,
section 11 clearly states that the Commissioner may
employ temporary members, on such terms and con-
ditions as are prescribed by Treasury Board. He may,
at any time, dismiss or discharge such employees.
Section 11 provides that permanent civilian staff
shall be “appointed or employed” under the Public
Service Employment Act.

Auxiliary police, who may be called upon to assist
the RCMP are not appointed under the RCMP Act,
but under provincial legislation. Thus they are not
subject to Part VII in respect of their conduct when
providing that assistance. Their conduct would be
subject to relevant provincial complaints procedures.

Members of the RCMP External Review Committee
and the Public Complaints Commission (but not the
staff of these two bodies) are also appointed under
the RCMP Act. But it is hard to believe that the Part
VII process was intended to apply to complaints
about these persons. This appears to have been a
drafting oversight.

c) RCMP as an organization

The legislation does not provide for complaints to be
made against the RCMP as a body or organization. The
Marin Commission had recommended that the com-
plaint process it proposed should apply to complaints
alleging “the failure of the Force itself to meet public
expectations”. The first two Bills, C-50 and C-19, both
included complaints “concerning the activities of the
Force in general”. The following three Bills, C-69, C-13,
and C-65, did not include such complaints.

When Bill C-65 was before the House of Commons,
an Opposition member moved that it be amended to
enable the process to apply to complaints about the
activities of the Force in general, as well as to those
concerning the conduct of Force members. The then
Solicitor General opposed the motion, stating:
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I do not think it would be desirable for us to
set up a permanent body of inquiry into policy
matters within the RCMP. I think it is more
appropriate that we should have a complaints
commission which, in looking at specific com-
plaints of specific behaviour, would have a
chance to review that and to look at any
related information it felt was appropriate.
There is no question that it would have the
ability to make findings which reflect on poli-
¢y, and so it should.

(House of Commons Debates, February 5, 1986,
pp. 10495-10498)

Some complaints concerning the conduct of Force
members will undoubtedly raise issues concerning
Force attitudes, policies, procedures and activities,
which the Commission should and will properly
address. However, in order to invoke Part VII, there
must be a complaint concerning conduct.

d) Informers

A complaint can be made concerning the conduct of
an RCMP informer only if it can be shown that the
informer was employed under the RCMP Act. Most
informers are not employed in that sense, although
they may receive money for their services. Com-
plaints could, of course, be made against the mem-
ber of the Force who was the informer’s handler.

What can the complaint be about?

Conduct is confined to conduct “in the performance
of any duty or function under this Act”. These words
were added by an amendment to Bill C-65 so as to
exclude off-duty conduct.

There may well be complaints made in the future
about an RCMP member attempting, while off-duty,
to make improper use of his or her influence as a
Force member in a personal dispute, or when
stopped for a driving offence, for instance. Such




behaviour could breach the Force’s Code of Conduct.
The extent to which such conduct is subject to Part
VII will have to be determined when such a com-
plaint is made.

To whom can the complaint be made?
There are three avenues for making the complaint:
- the Commission;

- any member of the Force, or other person
appointed or employed under the authority of the
Act;

- the provincial authority, in the province in which
the subject matter of the complaint arose, that is
responsible for the receipt and investigation of
complaints by the public against police.

The statute does not require a complaint to be in
writing.

a) The Commission

A complaint can be made to the Commission by tele-
phone, in person, or by mail. The Commission has a
toll-free number for the convenience of the public.

b) Any member of the Force

A member of the public can lodge a complaint with
the RCMP in several ways. These include writing to
the Commissioner at RCMP Headquarters in Ottawa,
going in person to a local detachment, telephoning
the Division headquarters in a province, speaking to
a special constable at an airport, and so on.

¢) Provincial authority

The term provincial authority is not defined by the
RCMP Act. Unless a province or territory had estab-
lished a special body, such as a public commission,
to receive and investigate complaints by the public
against the police, the provincial authority would be
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the provincial or territorial department or ministry
responsible for policing. This is the case in Prince
Edward Island and the two territories.

Provincial legislation establishing police commissions
or other bodies set up to examine complaints vary
greatly. Each provincial statute has to be examined
to determine whether the agency is the provincial
authority “responsible for the receipt and investiga-
tion of complaints by the public against police”, as
prescribed by Part VII of the RCMP Act. Some
provincial bodies do not have the exclusive authority
to receive complaints, but are only one avenue
through which complaints can be made. Some have
no power to investigate, but only to review or hold
hearings. Manitoba and Nova Scotia have, in addi-
tion to their provincial police commissions, created
special bodies to review complaints. Under Quebec’s
new legislation, yet to be proclaimed in force, a
Commissioner of Police Ethics will receive and exam-
ine complaints concerning Quebec police officers.

Discussions are under way with provincial officials in
each province to clarify which agency, if any, is the
provincial authority for Part VII purposes.

Notification of the RCMP

Lastly, when a complaint is made under Part VII, the
RCMP Commissioner must be notified. This statutory
requirement is readily understandable where the
avenue for making the complaint is the Public
Complaints Commission or the provincial authority.
But it also applies to complaints made to members of
the Force.

Step 2: Disposition of the Complaint by the RCMP

Notification of person whose conduct is in question

On being notified of a complaint made under section
45.35 of the RCMP Act, the RCMP Commissioner
must notify the member or other person whose con-
duct is in question. The exception to that require-




ment is where the Commissioner is of the opinion
that providing the notice might adversely affect or
hinder any investigation that is being or may be car-
ried out in respect of the complaint.

Where Commissioner can refuse to investigate

The RCMP Commissioner can refuse to investigate or
stop an investigation if, in his opinion:

- the complaint is one that should be dealt with
under a procedure provided in any other Act of
Parliament (for example the Canadian Human
Rights Act and the Official Languages Acl);

- the complaint is trivial, frivolous, vexatious or made
in bad faith; or

- the investigation is not necessary or reasonably
practicable.

This power of the RCMP Commissioner does not
apply to complaints initiated by the Chairman.

When the RCMP Commissioner exercises this power,
he must notify the complainant and the Force mem-
ber involved of the decision and give his reasons. The
complainant must also be advised that, if he or she
is not satisfied with the RCMP Comimnissioner’s deci-
sion, the complaint may be referred to the Com-
mission for review.

Informal disposition and investigation
Public complaints are dealt with in two stages:

- first, the RCMP Commissioner must consider
whether the complaint can be disposed of infor-
mally. With the consent of the complainant and
the Force member whose conduct is the subject
matter of the complaint, the Commissioner may
try to resolve the complaint informally. Where a
complaint is resolved in this manner, a record of
the disposition must be made, the complainant
must agree in writing, and the member involved
must be informed of the disposition;
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- second, if a complaint is not disposed of infor-
mally, the complaint must be investigated by the
Force in accordance with rules made by the
Commissioner. The Commissioner has issued
Standing Orders for this purpose.

During an investigation, the Commissioner must, not
later than 45 days after being notified of the com-
plaint, provide the complainant and the member
involved a written status report of the investigation.
After the initial status report, further reports are to be
provided on a monthly basis throughout the investiga-
tion. An exception is when the Commissioner is of the
opinion that providing a status report might adversely
affect or hinder any complaint investigation that is
being or may be carried out.

When the investigation is completed, the Com-
missioner must send a final report to the complainant
and the member involved. The report must include:

- a summary of the complaint;
- the results of the investigation;

- a summary of any action that has been or will
be taken with respect to resolution of the com-
plaint; and

- the right of the complainant to refer the com-
plaint to the Public Complaints Commission for
review “if the complainant is not satisfied with the
disposition of the complaint by the Force”.

Step 3: Public Interest Investigations or Hearings

The Chairman may investigate, or institute a Com-
mission hearing to inquire into a complaint, where
he considers it advisable in the public interest to do
so. This authority is additional to, and separate from,
his authority to initiate complaints.

The Chairman may exercise this power whether or
not the complaint has been investigated, reported on
or otherwise dealt with by the RCMP under Part VII.




Once the Chairman exercises this power, the RCMP
is no longer required to investigate and report, or
otherwise deal with the complaint, until the
Chairman or the Commission has made its report
and the report has been received by the
Commissioner.

When the Chairman has completed a public interest
investigation, or the Commission a public interest
hearing, a report containing findings and recommen-
dations is prepared. This report is then subjected to
review by the RCMP Commissioner, after which a
final report is sent by the Chairman to the RCMP
Commissioner, the Solicitor General, and the parties.

While the public has an interest in ensuring that
every complaint made by a member of the public is
appropriately dealt with, Parliament obviously did
not intend the Chairman to invoke this public inter-
est provision in every instance. Part VII continues to
give the Force the responsibility it has always exer-
cised in investigating complaints against its mem-
bers. The public interest provision was intended for
special circumstances.

The term public interest has, of course, a legal mean-
ing, and we have reviewed the relevant jurispru-
dence. The most helpful judicial definition was that
of Mr. Justice Tallis (now of the Saskat-
chewan Court of Appeal) in a 1976 case, where he
was interpreting the meaning of public interest in
subsection 608(3) of the Criminal Code. That provi-
sion empowered a judge of the court of appeal to
order that a prisoner appellant be released, pending
the determination of his appeal, if the appellant
established that “his detention is not necessary in
the public interest”.

The judge stated:
In my opinion, in the determination of what

may constitute public interest, Parliament
intended to give to the Judge a wide and

87




P ART

— T H E C OMPLAINTS P R OCE S S

unfettered discretion. I will not attempt to
define with particularity what constitutes pub-
lic interest because this would only restrict the
unfettered discretion which Parliament intend-
ed to confer. In my view public interest should
be given a comprehensive meaning. The cir-
cumstances of each case must be examined to
determine whether or not the public interest
requires the prisoner’s detention.

I believe that the effective enforcement and
administration of criminal law in this jurisdic-
tion can only be achieved if the Courts,
Judges, police officers and law enforcement
agencies have and maintain the confidence
and respect of the public. Any action which
may detrimentally affect that confidence
would be contrary to the public interest.

There will be circumstances in which the public has
a clear interest over and above that of the individual
complainant. A specific complaint about conduct
may raise significant questions about Force policies,
procedures, attitudes or training that affect many
members of the public. An important issue under the
Canadian Charter of Rights and Freedoms may be
contained in a complaint.

The nature of the complaint may be such that it is in
the public interest that it be examined indepen-
dently, regardless of whether the complainant subse-
quently refers it to the Commission. The complaint
may raise an important issue or allege serious mis-
behaviour warranting independent scrutiny. There
may also be occasions where a complainant does not
proceed because of intimidation or fear of intimida-
tion, real or imagined. Or the complainant may lose
interest.

In situations where the matter of the complaint has
become the subject of public controversy, the public
interest may best be served by the Chairman insti-
tuting a Commission hearing. The RCMP’s investiga-
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tion might, in some circumstances, not be expected
to resolve the matter, and could unnecessarily
lengthen the time taken to address the matter satis-
factorily from the public’s point of view. Sometimes
the credibility of Force members and the com-
plainant’'s witnesses may be the key issue. A
Commission hearing, normally held in public, may
be the best solution. The facts and the issues would
then receive a public airing with the parties being
subjected to cross-examination under oath.

The issue of whether a complaint warrants investiga-
tion or a hearing in the public interest will require
careful consideration in each case. In the end, the
use of the public interest provision will be based on
the Chairman’s judgment. In the first six months of
the Commission’s operations, the Chairman has
invoked the provision on three occasions.

To ensure that the Chairman has the proper oppor-
tunity to exercise the public interest provision in
appropriate cases, it is essential that the Force make
available any information regarding all the com-
plaints it has received directly or from provincial
authorities. The only complaints that the Com-
mission would be aware of are those which had been
lodged in the first instance with it, or where a dissat-
isfied complainant has referred the matter to the
Commission. For this and other purposes, the
Commission has asked the RCMP Commissioner,
pursuant to section 45.47 of the RCMP Act, for all
information contained in the record of complaints
received by the Force.

In conferring the general power to investigate,
Parliament gave the Chairman no express specific
powers to conduct investigations. The Chairman
assumes that Parliament intended, at least, that the
Force should make available to him, on request,
whatever material or files he considered relevant to
his investigation, and that the Force, as a matter of
policy, would require its members to be available for
questioning.
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Step 4: Referral By a Dissatisfied Complainant

At the end of step 2, the RCMP Commissioner sends
a report to the complainant which must include the
results of the Force’s investigation and “a summary
of any action that has been or will be taken with
respect to resolution of the complaint”.

Also, if the Commissioner had decided, at an earlier
stage in the step 2 proceedings, to direct that no
investigation of a complaint be commenced, or that
an investigation be terminated, on any of the three
grounds specified in subsection (5) of section 45.36,
the Commissioner is required to notify the com-
plainant of his decision.

The complainant who is not satisfied with the dispo-
sition of the complaint by the Force, or with a direc-
tion by the RCMP Commissioner to refuse to investi-
gate, may refer the complaint in writing to the
Commission for review.

The conclusions that the Force comes to after inves-
tigating complaints are usually expressed in terms of
the complaints being “substantiated”, “unsubstan-
tiated”, or “unfounded”. “Unsubstantiated”, as
opposed to “unfounded”, is apparently intended to
mean that the complaint has not been or cannot be
proven. “Unfounded” presumably means that there
was no basis for the complaint. This distinction was
recommended by the Marin Commission, and subse-
quently adopted by the Force.

Complainants who are informed that their com-
plaints are unsubstantiated, and who feel strongly
about their versions of the events in question, may
wish to bring the matter to the Commission for
review.

There may be occasions, however, where a com-
plainant would be satisfied if the Commissioner’s
report gave an appropriate explanation of the results
of the investigation, even when the investigation con-




cluded that the complaint was unfounded or unsub-
stantiated.

What is meant by disposition of the complaint. Does
disposition include the discipline imposed? Is the
complainant entitled to know the discipline imposed?
Il the complainant knew, and was not satisfied with
the discipline imposed, is the complainant entitled to
refer the complaint to the Commission on that issue?
How would the Chairman, for purposes of review,
deal with the matter?

The relationship between the discipline process, in
Part IV of the Act, and the public complaints pro-
cess, in Part VII, is discussed in Chapter 6.

Step 5: Review by the Commission Chairman

Once the complainant has referred the complaint to
the Commission for review,

- the Chairman provides the RCMP Commissioner
with a copy of the complaint;

- the RCMP Commissioner then supplies the
Chairman with

the notice to the complainant (where the
Commissioner refused to investigate the com-
plaint), or the report to the complainant
(where the Force conducted an investigation),
and

other materials under the control of the Force
that are relevant to the complaint.

The Chairman then conducts a review. If he is satis-
fied with the Force’s disposition of the complaint, he
prepares a report to that effect and sends it to the
Solicitor General, the RCMP Commissioner, the Force
member whose conduct has been in question, and
the complainant (except when the Chairman initiated
the complaint). So far as the statute is concerned,
the making of such a report by the Chairman closes
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the matter. Part VII provides for no further right of
review, or appeal, for the complainant. The review
must therefore be thorough and fair.

It will be important to determine why a complainant
is dissatisfied with the Force’s disposition of the com-
plaint. The adequacy of the explanations contained
in the Commissioner’s report to the complainant will
be critical, particularly from the complainant’s per-
spective. Once the complainant has referred the
complaint to the Commission for review, it will be for
the Chairman to decide on the adequacy of the
Commissioner’s report. The Chairman may identify
problems with the report that the complainant over-
looked or did not articulate.

Where the Chairman is not satisfied with the Force’s
disposition of the complaint, or considers that fur-
ther inquiry is warranted, he has a number of
options. The Act provides that he may:

i) forward to the Solicitor General and the RCMP
Commissioner a report in writing setting out
such findings and recommendations as he
sees fit;

ii) ask the RCMP Commissioner to conduct a fur-
ther investigation into the complaint; or
iif) investigate the complaint; or

iv) institute a Commission hearing to inquire into
the complaint.

The Act provides for these options in the order set
out above, and appears to do so on an alternative
basis through the use of the word “or”.

The legislative draftsperson has created a maze.

The basic issue is whether the Chairman can exercise
more than one option. The legal meaning of the word
“or” has been the subject of much interpretation.
Sometimes it can be used conjunctively and sometimes
disjunctively. Some observations and questions are:
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- it seems obvious that it would be possible to invoke
option (i) without invoking options (ii) or (iii).

- one might think that, after options (ii) or (iii) have
been invoked, either a report must be written
under option (i) or a hearing instituted under
option (iv). However, the Act provides that where
the Chairman exercises his option to investigate
(option (iii)), he is required to make a report
under a different provision than the one estab-
lishing the four options (i.e., section 45.43(3),
rather than section 45.42(3)(a));

- what happens where the Chairman has asked the
RCMP Commissioner to investigate further? Did
Parliament intend that the results of that investi-
gation be reported to the Chairman for the pur-
poses of his review so that he could then prepare
a report under option (i)? Or was the request
intended to be the basis of a fresh report to the
complainant pursuant to section 45.4? Or was it
intended that the RCMP Commissioner be free to
follow up as he might choose leaving the
Commission with no further jurisdiction? The Act
is not clear. The first of these choices would make
the most sense.

There is an obvious need for clarification of the
legislation.

The Chairman’s report, where he has exercised
option (i) or (iii), is only required to be sent to the
Solicitor General and the RCMP Commissioner. But
in instances where the Chairman was satisfied with
the Force’s disposition of the complaint, his report is
also sent to the complainant and the Force member
whose conduct is in question. The reason for this
difference appears to be that the former report is
interim in nature and is subject to steps 7 and 8 of the
complaints process, involving the Commissioner’s
response and the subsequent final report of the
Chairman. This is not the case with a report of the
Chairman concluding that he is satisfied with the
Force’s disposition of the complaint: this is a final
report, not subject to steps 7 and 8.
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Commission reports after hearings are similarly
interim in nature. The reports are only required to be
sent to the Solicitor General and the RCMP
Commissioner. '

Perhaps it was thought that these interim reports
ought not to be sent to the complainant and the Force
member because the RCMP Commissioner should
have the opportunity to decide whether or not he
would accept the findings and recommendations of
these reports, without the complainant and Force
member knowing — perhaps never knowing — what
those findings and recommendations were. Under
such a procedure, the complainant and Force member
might only be informed of the findings and recommen-
dations of the Chairman in his final report. Such an
approach would not seem to be consistent with sound
administrative law practices, particularly where public
hearings have been held. It is difficult to accept the
notion that, after a public hearing, the complainant is
not entitled to know what the Commission findings
were and what it has recommended.

The Act does not state that these interim reports
ought not be sent to the complainant and the Force
member, and it is the expectation of the Chairman
that these reports will be sent to both these parties.

After reviewing a complaint, the Chairman may have
to decide whether to write a report, which would con-
clude the matter so far as Part VII is concerned, or to
institute a Commission hearing. What criteria should
the Chairman apply to reach such a decision?

Hearings will involve a considerable expense to the
public. The Chairman believes that the hearing pro-
cess should only be instituted when a report by him
cannot be effectively used to resolve the complaint.
These will include circumstances:




- where it is in the public interest that there should
be an airing of the facts or issues involved in a
particular complaint;

- where there are credibility issues at stake (over
different versions of the incident giving rise to the
complaint) that are likely to be appropriately
determined only at a hearing, where witnesses
must testify under oath and are subject to cross-
examination.

There may well be other circumstances. Experience
will tell.

Step 6: Hearing by the Commission

On determining that a Commission hearing should
be instituted, the Chairman assigns other members
of the Commission to conduct the hearing. Having
reviewed a complaint, it would be inappropriate for
the Chairman to subsequently conduct a hearing.

Where the complaint arises out of provincial, territo-
rial, or municipal contract policing by the RCMP, the
Commission member from the contracting province
or territory is required by the Act to be assigned,
either alone or with other Commission members.

Generally, the Chairman expects to assign three Com-
mission members to conduct hearings. A single
Commission member, or a panel of several mem-
bers, conducting a hearing are deemed to be the
Commission.

As a matter of policy, Commission hearings should
be-held in the locality where the incident giving rise
to the -complaint occurred. The Act states that the
Commission shall sit at such place in Canada as
may be fixed by the Commission, having regard to
the convenience of the parties.

Hearings are required to be in public, except where
the Commission is of the opinion that information
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falling within any of three categories would likely be
disclosed during the hearings. The three categories
are:

- information the disclosure of which could reason-
ably be expected to be injurious to the defence of
Canada or any state allied or associated with
Canada or the detection, prevention or suppres-
sion of subversive or hostile activities;

- information the disclosure of which could reason-
ably be expected to be injurious to law enforce-
ment;

- information respecting a person’s financial or per-
sonal affairs where that person’s interest out-
weighs the public’s interest in the information.

At the end of the hearing, the Commission prepares
a report, setting out such findings and recommenda-
tions with respect to the complaint as it sees fit.

The Commission conducting a hearing has most of
the powers granted to boards of inquiry established
under Part I of the RCMP Act. This means that it will
have the power, in relation to the matter before it:

- to summon any person before the commission
and to require that person to give oral or written
evidence on oath and to produce such documents
and things under that person’s control as the
Commission deems requisite to the full investiga-
tion and consideration of that matter;

- to administer oaths:;

- to receive and accept on oath or by affidavit such
evidence and other information as the Com-
mission sees fit, whether or not such evidence or
information is or would be admissible in a court
of law.

Certain restrictions on the admissibility of evidence
are imposed by the legislation.




The Act provides that all proceedings before the
Commission shall be dealt with as “informally and
expeditiously as the circumstances and considera-
tions of fairness permit”.

The parties at a hearing are defined in the Act as:
- the complainant,

- the Force member (or other person) whose con-
duct is the subject-matter of the complaint,

- the officer designated by the Commissioner in
respect of the Force member, referred to in the
Act as the “appropriate officer”.

The Commissioner’s Standing Orders (Public
Complaints) state that, in the rules established by
the Standing Orders, appropriate officer means, in
respect of a member, the commanding officer of the
division where the incident complained of occurred.
The term commanding officer is defined as including
“the Director of Administrative Services”.

While the role of the appropriate officer at the hear-
ing is not defined in either the Act or the Standing
Orders, it is undoubtedly that of representing the
interests of the Force, rather than those of the Force
member whose conduct is in question. The Act pro-
vides for the appropriate officer to be represented or
assisted at the hearing by any other member.

The parties referred to above and any other person
who satisfies the Commission that he or she has a
“substantial and direct interest” in the complaint
must, at the hearing, be afforded a full and ample
opportunity, in person or by counsel:

- to present evidence,
- to cross-examine witnesses, and
- to make representations.

The Commission is concerned that complainants

appearing at hearings may not be represented by
counsel. Many may not be able to afford counsel. On

97




P ART

- T H E ¢C OMPLAINTS P ROCE S S

the other hand, the appropriate officer, representing
the RCMP’s interests, and the Force member can be
expected to have lawyers appearing on their behalf.
In addition, the Commission will have an ad hoc
counsel present at hearings to ensure that all avail-
able evidence that should be presented to the
Commission is brought forward. But such counsel
cannot be an advocate for the complainant.

A complainant without counsel, who is subjected to
cross-examination by counsel for the other parties
and who does not possess the skills to cross-examine
the Force member and other witnesses, may well
come away with the impression that the proceedings
were unfair. While the Act provides that the
Commission must permit any person who gives evi-
dence at a hearing to be represented by counsel, it
does not expressly provide for some form of legal aid
for complainants. The Commission has recognized a
need for legal aid in appropriate cases and is taking
steps to determine avenues by which that kind of
assistance may be provided.

Provision is made in Part VII for the payment of
travel and living expenses incurred by the com-
plainant, the Force member whose conduct is in
question, or counsel when appearing at hearings
held in a locality that is not their ordinary place of
residence.

In addition to the statutory rules, the Commission
may make rules of practice and procedure for hear-
ings. Draft rules have been prepared.

Upon completion of its report, the Commission is
required to send it to the Solicitor General and the
RCMP Commissioner, but there is no requirement
that it should be sent to the parties. The marginal
note in the statute, with respect to the provision
imposing this requirement, states “Interim report”.
What was said in regard to the Chairman’s report in
step 5 applies equally here.




The Commission plans to send copies of the report to
the complainant, the Force member or other person
whose conduct was in question, and to any person
that the Commission permitted to appear as an
intervenor.

Step 7: Response of the RCMP Commissioner

The RCMP Commissioner must be sent reports of:
- the Chairman

(a) made after conducting a review of a complaint,
where the Chairman concluded that he was
not satisfied with the Force’s disposition of the
complaint; or

(b} on completion of a Chairman’s investigation
commenced by the Chairman either

i) where the investigation was considered
advisable in the public interest, or

ii) where, after conducting a review, further
investigation by the Chairman was consid-
ered warranted;

- the Commission, on completion of a hearing by the
Commission.

After receiving a report of this kind, the RCMP
Comimissioner is required to review the complaint in
light of findings and recommendations set out in the
report. He must then notify both the Solicitor
General and the Chairman in writing:

- of any further action that has been or will be
taken with respect to the complaint, and

- where the RCMP Commissioner decides not to act
on any findings or recommendations set out in
the report, his reasons for not so acting.

Step 7 does not apply to the report of the Chairman
where he was satisfied with the Force’s disposition of
the complaint.
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Step 8: Final Report of Chairman

The Chairman must consider the RCMP
Commissioner’s notice under step 7 and, after doing
so, prepare a final report setting out such findings
and recommendations as he sees fit.

The statute provides no procedure to be followed in
the Chairman’s consideration of the RCMP
Commissioner’s notice. Again, the Chairman will
attempt to apply sound administrative law practices
and has sought legal advice in this matter. There are
some difficult questions here. For example, what
matters can the Chairman appropriately take into
account in considering the RCMP Commissioner’s
notice? Are the parties entitled to make presenta-
tions to the Chairman, commenting on the contents
of the Commissioner’s notice?

Is the Chairman free to reach entirely different conclu-
sions from those in the Commission report made
under Step 6, or is he subject to any constraints in
this respect? Suppose, for example, that the RCMP
Commissioner has decided to accept and act on the
recommendations of an interim Commission hearing
report, and the Chairman makes findings and recom-
mendations in his final report which are significantly
different. Such a situation appears to be possible.

The Chairman’s final report is to be sent to the
Solicitor General, the RCMP Commissioner, and the
parties that participated in the Commission hearing.

Beyond the Final Report

The Act provides no further procedures for resolving
complaints. If the RCMP Commissioner has accepted
and acted on the findings and recommendations of
the interim and final reports (assuming these two
reports not to be in conflict), that should bring the
matter to a conclusion. There will be occasions, of
course, when a disappointed party will seek further
recourse through judicial review or other litigation in

100




the courts, through the media, by having the matter
raised in Parliament, or otherwise bringing it to the
attention of the Solicitor General.

I there are cases where the RCMP Commissioner
has refused to accept and act on Commission find-
ings and recommendations in an interim report, and
the Chairman, in his final report, agrees with the
interim report, the Chairman would no doubt recom-
mend that the Commissioner reconsider his position.
He could, of course, recommend that the Solicitor
General direct the RCMP Commissioner to act on the
findings and recommendations of the final report. In
any event, where Lhere are differences in position
between the Commission and the RCMP
Commissioner — and it is hoped these will be few —
those differences would attract the interest of the
Solicitor General in terms of his accountability to
Parliament. Those differences would, of course, be
brought to the attention of Parliament in the
Chairman’s annual report.
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A FINAL WORD

During the past year the challenge for both the
Commission and the RCMP has been to organize
themselves to carry out the mandate Parliament
has provided.

The Commission has done its best to bring life to
Parts VI and VII:

- by responding to those members of the public
who have been the first to bring their complaints
to us and have thus generated the Commission’s
workload during its first six months of operations;

- by examining issues, and exploring the meaning
of Parts VI and VII, to arrive at a general under-
standing of how the public complaints process
should work;

- by holding consultations and discussions with
the RCMP and its members so that the Force and
the Commission can co-ordinate their respective
responsibilities;

- by engaging a trained staff sensitive to the
Commission’s special responsibilities and com-
mitted to principles of fairness and impartiality.

In this report, the Chairman has drawn attention to
the RCMP’s delays in providing information and the
quality of that information, and has called for greater
direction and supervision of its members in the han-
dling of complaints. He has also raised a number of
other concerns and issues that need to be addressed.
The purpose of the report is to inform Parliament as
to how the process is working, and to provide a stim-
ulus for improvement.

The Force is a large organization with large responsi-
bilities in a large country. Understandably, it has
developed a complex bureaucratic structure central-
ized to a degree at RCMP national headquarters in
Ottawa, but heavily decentralized, on the other hand,
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in operational divisions across Canada. The divisions
in turn have their sub-divisions and detachments.

It should not be surprising, therefore, that the intro-
duction of the new public complaints process has not
been free of some “start-up” difficulties. On the
whole, however, the Chairman believes substantial
progress has been made.

The Chairman would like to emphasize that the
RCMP Commissioner and the Force generally are
approaching the administration of Part VII with good
will, and have displayed a willingness to co-ordinate
their responsibilities with the Commission’s.

The Commission and the Force will not always be in
agreement. There will be tensions between the two
bodies. That is the nature of external review and
inquiry. What is important is that continuous effort
be made to keep the tension healthy and to work at
reducing unnecessary disagreement.

The system is beginning to work. The Part VII
machinery has come into play, but some parts of it
have yet to function. As yet, no Chairman'’s reviews
have been completed, or any hearings held, but
investigations in the public interest have been
launched. A year from now, the Chairman should be
able to give an account of the machinery in full pro-
duction.

In 1989, the Commission’s major priority, over and
above managing its developing workload, is tackling
the problems of informing members of the public
about its role and mandate, and providing them with
easy access to its services.

Awareness and accessibility will be the objectives.
Members of the public are entitled to know about
their rights and to exercise them readily when they
wish to do so.

Fairness will be the watchword of the Commission.
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