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INTRODUCTION 

This report provides information on legislative, 

administrative and judicial monitoring measures, including remedies 

and sanctions, safeguarding persons in Canada from attacks on 

human dignity that would result from torture and other cruel, 

inhuman or degrading treatment or punishment. 

The report also considers plans to amend or expand 

upon existing safeguards with similar aims in view. 

The report is an updated version of material prepared in 

May, 1975 under the fuller title Report to the Inter-Parliamentary  

Union on measures taken in Canada in implementation of improvement  

to existing legislation, particularly by establishing monitoring  

machinery independent of the executive, invited to intervene when  

attacks on human dignity are reported.  The present edition of 
the report also updates and slightly modifies the content of an 
earlier edition, dated March, 1976. 
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MEASURES TAKEN IN CANADA TO IMPLEMENT OR IMPROVE UPON 

EXISTING LEGISLATION TO INTERVENE WHEN ATTACKS ON  

HUMAN DIGNITY ARE REPORTED 

(a) GENERAL  

The phrase "torture and other cruel, inhuman and degrading 

treatment or punishment" encompasses the entire spectrum of man's 

inhumanity to man, through the infliction of physical or mental 

pain by the state or by groups or individuals within the state. 

It invokes consideration of both human and civil rights, and of both 

the civil and criminal justice systems. 

While this report overviews the broad range of 

considerations, it concentrates attention upon the criminal justice 

system as an area of greatest potential susceptibility for inhuman 

practice. 

In the Canadian federation, the legislative, administrative 

and judicial safeguards for the individual against such inhumanities 

are divided between the federal Government of Canada and the 

governments of the respective provinces. The rule of law - 

common law or statute law - prevails throughout, in both civil and 

criminal fields, and provides the protections of due process. 

The laws derive from democratically elected parliaments or legislatures 

which, together with the executive, are independent of the 

judiciary, thus affording the protections inherent in the 

doctrine of the separation of powers. 
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(h) SAFEGUARDS IN FEDERAL HUMAN RIGHTS LEGISLATION AND PRACTICE  

The Canadian Bill of Rights (1) , an Act for the Recognition 

and Protection of Human Rights and Fundamental Freedoms, became 

federal law in 1960, and applied to all matters coming within the 

legislative authority of the Parliament of Canada. 

Recognizing the "dignity and worth of the human person", 

the Bill of Rights identifies human rights and fundamental freedoms 

declared to exist in Canada "without discrimination by reason of 

race, national origin, colour, religion or sex". These rights 

and freedoms include the right to life, liberty, security of 

person and enjoyment of property, except as deprived through due 

process of law. The right of the individual to equality before 

the law and to the protection of the law is affirmed, as is the 

freedom of religion, speech, assembly and association, and of the 

press.- 

The Bill of Rights provides that no federal law shall, 

unless specifically declared otherwise, contradict any of the 

rights or freedoms the Bill declares. Case law supports the 

view that the Canadian Bill of Rights takes precedence over 

criminal law in this context (2) 

The Bill of Rights precludes officially-sanctioned 

torture and related practices through its provision that no law 

of Canada shall be construed or applied so as to "impose or 

authorize the imposition of cruel and unusual treatment or punishment", 

or to "authorize or effect the arbitrary detention, imprisonment 

or exile of any person". 
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Consistent with these provisions, the great importance 

attached by the Government and the people of Canada in respect 

for and protection of fundamental human rights and freedoms was 

identified in Canadian endorsation of the United Nations' 

"Declaration on the Protection of All Persons from being subjected 

to Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment". This endorsation, at the 5th U.N. Congress on the 

Prevention of Crime and Treatment of Offenders, held in Geneva 

in September, 1975, was followed by adoption of the Declaration 

by the Third Committee of the U.N. General Assembly in November, 

1975 and Unanimous Adoption by the General Assembly in December, 1975. 

The Declaration, to serve as a "guideline for all States 

and other entities exercising effective power" contains 12 Articles 

which define torture and provide standards of conduct by States 

relative to the non-exercise of torture, along with supporting 

preventiva measures and review mechanisms and, in the event 
(3) torture does occur, provision for compensation to the victims 

In another Resolution adopted, the General Assembly asked 

the Commission on Human Rights (on which Canada now has active 

representation) 	to study the question of torture and 

take necessary steps to ensure observance of the Declaration 

and to formulate a body of principles for the protection of 

any person under any form of detention or imprisonment. 

The Canadian Bill of Rights also affirms a broad range of 

procedural and evidentiary protections in criminal process, examined 

in greater detail below. 

The general objective of the Bill of Rights found 

further reflection in the content of the Canadian Human Rights Act 
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(Bill C-72) tabled in the House of Commons for First Reading by 

the Justice Minister in July, 1975. This bill provides for the 

creation of a federal human rights commission with powers to 

investigate and prevent discriminatory practices by federally 

regulated services, such as chartered banks, airlines and railways. 

The bill would also outlaw discrimination by employers 

on grounds of race, sex, colour, ethnic or national origin, religion, 

age and marital status. It also would protect offenders given a 

pardon. 

A privacy section would permit individuals to check 

records for accuracy on personal information, but the provision 

would not apply to businesses, and exceptions could be made by 

cabinet ministers if disclosure might prove "injurious to 

international relations, national defence or security, or 

federal-provincial relations". Records could also be withheld 

if they might help lawbreakers or interfere with the prosecution 

of "alleged offenders". 

The commission could appoint a tribunal to hold public 

hearings into complaints, which could order payment of up to $5,000 

to a victim of prejudice. The penalty for obstructing a tribunal 

or failing to carry out its orders would be a fine of up to $10,000 

for an employer or trade union, and up to $1,000 otherwise. 

Bill C-72 is on the order paper awaiting Second Reading 

and, on passing, would augment already-existing federal mechanisms 

aimed at preserving rights and combating discrimination under 

the Canada Labour Code and Unemployment Insurance Act (4) . Other 
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federal agencies promote preservation of rights and combat 

discrimination on a number of fronts (5) : preserving equality of 

status for both official languages; protecting public servants 

and applicants for government jobs from discrimination; promoting 

equal opportunities for women; preserving fair employment practices 

under the Canada Labour Code, and promoting equal opportunities 

in a multicultural context. 

In addition, the U.N. Economic and Social Affairs 

Division of the Department of External Affairs has the responsibility 

for the coordination of Canadian policy and activity regarding the 

Economic and Social Council and its subsidiary organs, and other 

U.N. agencies. Matters of human rights and the status of women 

fall within the purview of this division. 

The federal government has also promoted federal-provincial 

initiatives in areas when  joint intervention  is necessary to preserve 

righti and combat discrimination. Typical in this context is the 

calling by the federal Solicitor General of the Federal-Provincial 

Conference on Corrections at the'Ministerial level, held in 1973. 

Concern over the jailing of a disproportionate number of Canada's 

native people prompted this Conference to call a national conference 

to consider issuesof prime importance not only to native people 

but also to the governments under which they live. 

A three-day meeting in Edmonton, in February, 1975, called 

the National Conference on Native Peoples and the Criminal Justice 

System, was attended by persons from every area of Canada interested 

in finding ways to bring the country's laws and their administration 

more in tune with the needs of the native population. The Conference 

covered virtually every aspect of the criminal law and administration 

of justice as it relates to native peoples and identified problems 
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that must be faced to ensure the.equitable treatment of native 

peoples within the Canadian criminal justice system, and set up 

a continuing structure to tackle them (6) 

Attacks on human dignity resulting from anachronisms 

and anomalies of the law are a particular objective of the federal 

Law Reform Commission, established in 1970 to study and keep 

under review the laws of Canada to recommend improvement, 

modernization and reform. In March of 1975, for example, the 

Commission said that there must be equal sharing of family 

property upon the termination of a marriage, as a step towards the 

"necessary creation of legal equality of married persons", and 

condemned the present system as discriminatory mainly against 

women, but also against men. 

Finally, federal protective safeguards include the 

Trial Division of the Federal Court of Canada, which has concurrent 

jurisdiction in proceedings in Which relief is sought against an 

officer or servant of the Government of Canada for anything done 

or omitted to be done in the performance of his duties. One such 

case in 1975, to be considered later, was the finding that 

confinement in the Solitary Confinement Unit at the B.C. Penitentiary 

constitutes "cruel and unusual punishment" contrary to the 

provisions of the Canadian Bill of Rights. 

(c) SAFEGUARDS IN PROVINCIAL HUMAN RIGHTS LEGISLATION AND PRACTICE  

All ten provinces in Canada, and the two Territories, 

have enacted legislation protecting human rights relating to areas 

of activity under their jurisdiction (7) . Typically, this 

legislation affirms the right to life, liberty, security of person, 

and the freedoms of religion, speech, assembly and association, 
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and the press. The statutes prohibit discrimination by race, 

national origin, colour, religion, sex and age in such areas as 

employment, publication, signs and other representations, public 

accommodation and tenancy, and in trade union membership. They 

are, therefore, a safeguard against the mental cruelties and 

degradations resulting from discriminatory practices. 

The protections are commonly supported by penalties for 

non-compliance which, upon summary conviction, are usually limited 

to a maximum fine of $100.00 for individuals, or up to $1,000.00 

for corporations, trade unions, employer's organizations, and 

employment agencies. In some provinces, there is provision for 

orders to compensate wage equivalents, to cease to contravene, 

or to refrain in the future. 

The legislation also commonly provides an additional 

safeguard through the establishment of provincial Human Rights 

Commissions. These administrative bodies typically have 

responsibility for administering the Human Rights Codes or Acts 

by advancing the principles upon which the legislation is based, 

promoting understanding of the legislation, supporting research 

and educational progress to eliminate discriminatory practices 

and investigating and endeavouring to settle any alleged 

contravention of the human rights legislation. 

Provincial intent to keep human rights legislation in 

keeping with the times was exemplified during 1975 by the passing 

into law of Quebec's Charter of Human Rights and Freedoms, a new 

Human Rights Act in Prince Edward  .Island and the start of a 

comprehensive review of the Ontario Human Rights Code to strengthen 

its provisions and increase the effectiveness of Ontario Human 

Rights Commission. A strengthening of women's rights characterized 
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the Throne Speeches in two provinces in 1975, with a promise of 

an omnibus bill on the rights of women in Quebec, while in Prince 

Edward Island legislative amendments to prohibit sexual discrimination 

were indicated forthcoming. 

With the passing of the Ombudsman Act in Ontario in 

1975, eight provinces now have legislation creating the position 

of a provincial Ombudsman to independently investigate complaints 

of perceived injustice in administrative decision-making (8) . These 

officials who, for greater independence typically report to the 

provincial legislature rather than the government, have a broad 

mandate to conduct confidential enquiries into administrative 

discretion where it falls within provincial jurisdiction, to the 

exclusion of federal and municipal authorities, and where the 

discretion is unrelated to policy determination. Their authority 

has withstood challenge in court by government departments (9) 

and the respective provincial laws commonly provide penalties 

upon summary conviction for wilful obstruction, hindrance or 

resistance of the performance of the duties of the Ombudsman. 

(d) SAFEGUARDS IN CRIMINAL LAW AND  PROCEDURE 

Safeguards are inherent in the division of power flowing 

from the British North America Act that vests the Parliament of 

Canada with jurisdiction to enact criminal law and the provinces 

with the power to administer it. Further checks and balances are 

introduced by the federal appointment of county and superior 

court judges to the respective provincial benches, and for final 

appeal from decision of provincial trial and appellate review 

to rest with the Supreme Court of Canada under federal legislation. 

The Criminal Code is, therefore, federal legislation 

and, consistent with the terms of the Canadian Bill of Rights, 

contains no provisions for the imposition of cruel and unusual 

punishment or associated arbitrary detention. At the same time, 
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while it contains safeguards to protect against the introduction 
of elements of inhumanity or mental pain, an emerging principle 
receiving attention is that restraint should be exercised in the 
use of criminal law. The Law Reform Commission has been forthright 
in its recommendations concerning diverting cases away from the 
criminal justice stream to be handled by other problem-solving 

processes wherever possible. Where state intervention through 
the use of the criminal law is necessary, the Commission believes 

(10) it should be "proportionate to the severity of the harm done" 

It is helpful to review each stage of the criminal 
justice process encountered by the offender to identify safeguards 
from cruel or inhuman treatment or punishment (11) . 

Criminal procedure, like that of all common law countries, 

is basically accusatorial and adversarial rather than inquisitorial 

in nature. The police, rather than the courts, assume the initiative 

for investigation, apprehension and questioning of suspects and 

safeguards against inhuman and degrading practices during these 

phases are evident in both the Canadian Bill of Rights and Criminal 

Code. Aside from declaring freedom from arbitrary detention and 

cruel and unusual punishment, the Bill of Rights provides that a 

person has a right to be informed promptly of the reason for 

his arrest or detention, that he has a right to retain and instruct 

• counsel without delay, and that a right exists by way 

of habeas corpus for the determination of the validity of his 

detention and for his release if the detention is not lawful. 

Consistent with the Bill of Rights, and common law, 

the Criminal Code imposes a statutory duty upon any person who 

arrests another to inform that person of the reason for his arrest. 

Failure to do so may provide grounds for a civil action against 
the offending peace officer or citizen for false arrest. 
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The "judicial rights" of an individual are now also 

finding their way into provincial human rights legislation. For 

example, Quebec's new Charter of Human Rights and Freedoms confirms 

the existence of right to an impartial hearing, to be treated with 

human dignity and respect upon arrest or detention, to be informed 

of .grounds for arrest, to retain counsel, to habeas corpus and 

to the services of an interpreter. 

In making an arrest, a police officer is authorized by 

the Criminal Code to use as much force as is necessary to effect 

a lawful arrest, but not to use force that is intended to or is 

likely to cause death or grievous bodily harm unless hp believes 
on reasonable and probable grounds that it is necessary for the 

purpose of preserving himself or anybody under his protection from 

death or grievous bodily harm. The Criminal Code also provides, 

however, that everyone who is authorized by law to use force is 

sriminally responsible for any excess thereof. 

The related police powers of search of persons and 

property are also potentially conducive to vexatious treatment 

of the searched party. A person in arrest may be searched, even 

to the extent of looking in body orifices and perhaps using 

X-rays and pumping out the stomach of the accused. Anything 

found on or in him that is likely to be of use as evidence in 

relation to any offence may be taken into custody. At the same 

time, protection is provided from any abuse of authority leaving 

the officer concerned open to a civil action of trespass or, 

as discussed above, criminally responsible for excessive use 

of force. 

It is also now proposed that the police be empowered 

to seize a weapon, without a warrant, where danger to the safety 

of a person is likely, and obtaining a warrant is impractical, 
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as part of the government's Gun Control measures in the Peace and 

Security Program (12) . Safeguards are introduced through provision 

of a court hearing to determine the disposition of such a weapon 

and, depending on the circumstances, it might be returned, destroyed 

or disposed of on whatever terms the court directs. 

An arrested person may be questioned at length and 

subjected to various tricks or persuasive measures, short of 

force, to induce him to confess or make a statement. The truth 

of complaints of the use of violence by police for this purpose 

is hard to ascertain, but such conduct is believed to be not 

unknown. 

One safeguard against such possible abuse by the police 
is the Police Complaint Bureau, operated by individual police 

departments and at each of which an aggrieved person may register 

a formal complaint concerning alleged abuse at the hands of the 

police. At the same time, so long as the police investigate the 
merits of complaints about their own conduct, doubt remains 

concerning the findings. For example, in 1975 lawyer Arthur Maloney 

- later to be appointed the first Ontario Ombudsman - completed 

a review of the Metropolitan Toronto Police complaints bureau, 

and made a number of recommendations concerning increased sensitivity 

to public concerns. 

The fair and just remedying of public complaints against 

the conduct of members of the R.C.M. Police became an issue of 

sufficient importance to merit, in 1974, the creation of a 

Commission of Inquiry to, among other things, consider the question. 

In its report, released in March, 1976, the Commission recommended 

establishment of a federal police ombudsman with authority to 

review public complaints and report to Parliament on them (13) 
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Criminal activities of various types have been very 

sophisticated and complex in their execution, often making it 

impossible for traditional means of crime detection and law 

enforcement to uncover and to combat them. Accordingly, in 

February, 1976, the federal government proposed legislation to 

authorize provincial governments to create special Commissions 

of Inquiry into such organized crime. However, each of the 

special powers granted to a commission is surrounded by safeguards 

to protect the rights of individuals drawn directly or indirectly 

into the proceedings of an inquiry (14) 

The same legislation also proposed several changes to 

increase the effectiveness of police use of electronic surveillance 

in their fight against organized crime at the same time maintaining 

the fundamental protection of the individual's right to privacy 
(15) adopted by Parliament in 1974 

One stage of the criminal justice process that is 

particularly prone to the onset of abuse is pre-trial detention. 

In Canada, however, with amendments to the Criminal Code generally 

known as the Bail Reform Act, pre-trial detention - and its 

related potential threats to preservation of integrity of body 

and mind - is, for less serious offences, the exception rather 

than the rule. 

Exercising the common law rule enshrined in the Canadian 

Bill of Rights that a person charged with a criminal offence has 

the right to be presumed innocent until proved guilty, the 

declaration in the Bill of the right to reasonable bail, and to 

minimize the attendant mental pain, pre-trial detention ensues 

only when interim release prior to appearance before a justice is 

deemed inadvisable. This discretion is, under existing law, 

initially exercised by either the arresting police officer or, 
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following preliminary detention in custody, by the officer in charge. 

The scope for such police discretion is limited in the Criminal 

Code to there being reasonable and probable grounds to believe 

that it is necessary to detain the person to establish identity, 

secure or preserve evidence, prevent the continuation or repetition 

of the offence, or to believe that the person will not attend in 

court. 

In the past few years, however, increasing concern 

has been expressed regarding the volume of crimes committed by 
charged persons at liberty under the provisions of the Bail 
Reform Act. Accordingly, in April, 1976 a major amendment was 
made to the existing criminal law, under which the onus is, in 
some circumstances, on the accused awaiting trial for certain 

indictable offences to show that bail is in the public interest. 
This also applies to foreieers and non-residents who might leave 

the country (16) 

Indeed, in a 1973 Canadian survey (17) , release decisions 

by the police either with or without arrest - with later appearance 

before a justice accommodated by issuance of various forms of 

bail (18) - amounted to 81% of total cases in the sample. 

In cases where the discretion is to detain in custody, 

the anguish of extended terms in custody without apparent due 

process is alleviated by the Criminal Code's requirement that the 

accused must appear before a justice within twenty-four hours 

after the arrest if a justice is available, or otherwise as soon 

as possible. Such appearance before a judicial authority 

independent of the police provides an opportunity for complaints 

regarding any perceived abuse during arrest and detention, and 

for any physical evidence to be manifest. 
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Following appearance of the accused in court, the justice 

can grant release from custody, in cases that are not disposed of 

at that time, through issuance of a variety of instruments (19) 

In the survey mentioned, release orders were issued by the courts 

in 74% of eligible cases. However, notwithstanding interim release 

by the police or the courts, a survey conducted for the United 

Nations in 1974 indicated that 22% of persons in provincial custody 

were awaiting trial, or 12% of the total persons in Canadian 

custody after allowance for those in federal penitentiaries. It 

is also worthy of note that persons perceiving other than a bona 

fide application of discretion concerning pre-trial detention could 

undertake, in accordance with common lawto bring a civil action 

of false or wrongful imprisonment against the responsible persons. 

Further, a person maliciously prosecuted without 

reasonable grounds, and who has been acquitted, has a right of 

civil action for damages against the complainant  an à the 

instigator of the prosecution. 

In situations where the accused remains in pre-trial 

detention, he may be remanded from time to time pending trial 

or preliminary hearing. Each remand is not for more than eight 

days, thus assuring the same protections of appearance before 

an independent judicial authority as discussed above. 

The basic remedy for obtaining relief for the physical 

and mental pains of illegal detention is the order for production 

of the prisoner before a superior court on a prerogative writ 

of habeas corpus. The remedy is limited in that only the 
_ 

regularity of the process may be inquired into. However, a 

majority of courts agree that a writ of habeas corpus may be 

supported by another order called certiorari which requires all 

the proceedings to be sent to the superior court for examination. 
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If no legal ground for detention is shown, the prisoner will be 

ordered to be released. This remedy has its roots in common law 

and is also compatible with the declaration in the Canadian Bill 

of Rights that no legislation shall deprive a person who has been 

arrested or detained of recourse to habeas corpus. 

The right of such persons to retain and instruct counsel 

without delay is also declared in the Bill of Rights. Indeed, 

depriving a person of the right to communicate with relatives 

or associates or of the right to consult counsel would appear to 

be an indictable offence. Such a right is also consistent with 

those in the Bill of Rights declaring the right of the individual 

to equality before the law and the protection of the law. 

Access to counsel has obvious merit as protection from 

vexatious treatment while in the detention. Mindful of the above 

rights, it is appropriate that all persons in detention enjoy 

such protection without regard to their ability to pày. 

In this connection, for many years the provision of 

legal services to persons unable to afford the fees normally charged 

by a lawyer was viewed as a responsibility to be assumed by 

individual lawyers on voluntary basis as a form of charity. In more 

recent times most of the provincial governments have moved to 

establish publicly funded legal aid programs under which persons 

of limited means 'are able to obtain the services of a lawyer in 

a number of criminal and civil matters at either no cost or 

modest cost to themselves depending upon the client's financial 

circumstances (20) 

In August 1972, the federal government announced that 

it was prepared to enter agreements with the provincial governments 

under which federal funds would be paid to the provinces to 

assist them in developing or expanding their legal aid programs 

in matters related to criminal law (21) 
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Another program financially supported by the federal 

government is the introduction of native court workers who can 

interpret the process to native people and provide them with 

a greater awareness of their rights. 

The safeguarding of arrested or detained persons from 

cruel or inhuman treatment is related to the extent to which 

admission of guilt and/or evidence that might potentially derive 

from such practices are admissable in court. The Canadian Bill 
of Rights in effect provides that no law of Canada shall b-e interpreted as 
authorizing a court or other authority to compel a person to 

give evidence if he is denied counsel, protection against self 

crimination or other constitutional safeguards. In Canada, 

the standard warning given by the police upon an arrest includes 

the point that no statement need be given but anything the 

arrested person does say may be taken down and use d in evidence. 

Further, statements of arrested or detained persons are not 

admissible in evidence in proceedings brought against them 

unless demonstrated before the presiding judicial officer to 

have been obtained voluntarily. Evidence obtained as a result 

of an improperly induced statement is, however, admissable if 
relevant. 

A further measure of protection from malfeasant activity 

by investigating officers is generally provided in Canada through 

the location of persons in pre-trial detention in secure 

accommodation supervised by officials outside the investigating 

authority. While arrested persons will commonly be held in 

police cells prior to initial appearance before a justice, 

subsequent pre-trial detention will usually be in a local common 

jail or detention centre operated by a provincial corrections 

service. 
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While the foregoing provisions afford a measure of 
protection against cruel, inhuman or degrading treatment during 

arrest or pre-trial detention, justice would be served by 

the existence of recognized standards for police conduct which, 

among other considerations, would provide limits on the range 

of permissible interrogation procedures. 

The elaboration of such a declaration, in the form of 

an "International Code of Ethics for Police and Related Law 

Enforcement Agencies" was an objective of the 5th U.N. Congress, 

referred to above. 

A draft code was drawn up under U.N. auspices and 

circulated prior to the Fifth Congress where the Canadian Delegation 

formally acknowledged the need for, and our support of, such a 

code and made an intervention to this effect. At the Congress, 

an alternative code was presented by the Netherlands, laying 

particular stress on the prohibition of torture. 

The consensus was that, while a majority were 

in favour of an international code of police ethics, there should 

be further expert consideration of the matter. Consistent with 

a Congress recommendation, the proposal for such an International 

Code was considered by 	the U.N. Committee on Crime Prevention 

and Control which met in June, 1976 (22)  . 

Following the criminal justice process further, the 

preliminary hearing has been held to offer another opportunity 

for cruel treatment through ruined reputations resulting from 

public media coverage of evidence, including the publication of 

names, at the time when common law principles provide for the 
presumption of innocence. Recent amendment to the Criminal Code 
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has, however, provided a safeguard from such hardship through 

bestowing the right on the accused or his counsel to request the 

presiding justice to make an order directing that evidence taken 

at the enquiry shall not be published in any newspaper or 

broadcast before such time as the accused is either discharged, 

or, if committed to stand trial, the trial is ended. 

Anyone who does, in fact, publish or broadcast such 

evidence prior to the authorized time is guilty of an offence 

punishable on summary conviction. 

Generally, however, the presence of the press at a 

judicial proceeding is in the interest of the accused by ensuring 

that, through publicity, there is no resorting to cruel or inhuman 

treatment. 	This is consistent with the right accorded 

in the Canadian Bill of Rights to a fair hearing consistent with 

the principles of fundamental justice, and to public hearing 

by an independent and impartial tribunal. 

In the adversarial system of trial, the formal process 

provides for the court acting as umpire during the trial and as 

adjudicator at the end, basing its decision on the evidence put 

before it through the initiative of the prosecutor and the accused 

or his counsel. Protections to ensure that the earlier search 

for evidence does not result in cruel or inhuman treatment to 

the accused has already been discussed. Parallel safeguards 

concerning the delivery of evidence in court are provided 

throuah the protection of the interests of the accused by his 

counsel, by the dispassionate execution of due process by the 

court, and by the public nature of the hearing. 
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Imposed upon the formal process and its related safeguards, 

is, however, the informal plea bargaining process which has no 

foundation in law. Plea bargaining may be defined as any agreement 

by an accused to plead guilty in return for the promise of some 

benefit, such as the reduction of charges outstanding or an 

agreement as to sentence. The guilty plea may be to a lesser number 

of charges or to less serious charges. The practice, which,is 

almost universal in Canadian courts, involves secret pre-plea 

agreements between defence lawyers and Crown attorneys. 

Early in 1976, the Law Reform Commission recommended 

that plea bargaining be eliminated, objecting to the secrecy of 

the process and the distortions that arise in sentencing practices 

when plea bargaining occurs. But, said the Working Paper
(23) 

"above all, we object to plea bargaining because it is contrary 

to the entire notion of justice. Justice should not be, and should 

not be seen to be, something that can be purchased at the 

bargaining table. Neither the public nor the offender can respect 

such a system. Once the Crown has decided in the public interest 

to prosecute a charge, bargaining for a plea should not be used 

as a substitute for judicial adjudication on guiit or sentence". 

Subsequently, the Ontario Attorney-General has, for 

example, announced he will give Ontario's Crown Attorneys new 

guidelines to remove the secrecy from plea bargaining in the 

criminal courts, to place the reasons and results of plea bargaining 

on the public record in court. He said he favoured the arrangement 

set out by Mr. Justice Patrick Galligan of the Ontario Supreme 

Court which involved plea discussions taking place with the Crown 

attorney, the accused, a court reporter and the news media present
(24) 

Safeguard to the dignity of the accused secured through 

the public nature of the court proceedings can, under certain 
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circumstances, have the reverse effect upon preserving the dignity 

of the victim. Such a circumstance is the indignities perpetrated 

against the rape victim by over-zealous defence attorneys. 

Provisions of the Criminal Law Amendment Act, 1975, which became 

effective in  April, 1976 limit Or exclude evidence regarding the 

victim's past sexual conduct, public admission to the trial and 

publication of the victim's identity, and permit changes of 

venue (25) 

The right for a person charged with the more serious 

offences to.be  judged by his peers - as a jury - is enshrined 
in the common law and continues to form an integral part of the 

judicial process. This right was reaffirmed in the same proposed 

Act by the amendment that appeal courts would no longer be able 

to reverse jury acquittals, as happened in the Dr. Henry Morgentaler 

abortion case. 

PIn cases where conviction ensues, the range of punishments 

is statutorily defined and, consistent with the Canadian Bill of 

Rights, no statute of the Parliament of Canada can authorize the 

imposition of cruel and unusual punishment, and in fact no law 

of Canada does so. 

In 1972, the Parliament of Canada abolished the penalty 

of whipping from the Criminal Code and the only form of corporal 

punishment that remains in the Criminal Code of Canada is the 

sentence of death. Legislation (26) was introduced into the House 

of Commons by the Solicitor General on February 24, 1976 proposing 

the total abolition of capital punishment under the Criminal Code 

and replacing it with sentences of life imprisonment. At the 

time, the Minister of Justice and the Solicitor General stated 

that they did not share the views of those who seem to see 

capital punishment as the cure-all solution for the problem of 

crime. 
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The question of whether capital punishment is "cruel 

and unusual" punishment and, therefore, contrary to the Canadian 

Bill of Rights is soon to be resolved. The B.C. Court of Appeal, 

in R.v. Miller and Cockriell, judged in June, 1975 that capital 
punishment was not "cruel and unusual", with one dissenting 

judgment. An appeal has been taken to the Supreme Court of Canada, 

and a decision is awaited. 

Aside from capital punishment, the only forms of 

punishment in the Criminal Code are those involving the loss of 

liberty and freedom in varying degrees, fines and, in certain cases, 
forfeiture of property of persons who have been convicted of offences. 

The question of whether, under certain circumstances, 

loss of liberty constitutes "cruel and unusual punishment" is 

receiving renewed attention following the declaration of a County 

Court Judge in Ontario, in January, 1976, that imposition of a 

7-year minimum prison term constitutes such a punishment. Under 

the circumstances of the case concerned, he declared that the 

minimum term provided for in the Narcotic Control Act for 

Importation of Narcotics was cruel and unusual and, instead, 

sentenced the prisoner to a lesser term. This decision, as 

Ontario Chief Justice George Gale put it recently, "is going to 

be felt far and wide" (27) , and is presently under review in the appeal 
courts as it is an important test of the Canadian Bill of Rights. 

A safeguard from the anguish resulting from the 

conviction of innocent persons or excessive punishment is vested 

in a hierarchy of courts of appellate review up to, and including, 

the Supreme Court of Canada. Extraordinary remedies also exist 

in the Criminal Code for the ordering of a new trial by the 
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Minister of Justice and nothing precludes an exercise of the 

Royal Prerogative of Mercy through, for example, the grant of a 

free pardon in the event that a convicted person is subsequently 

proven innocent. 

A unique departure from the safeguards detailed above 

was occasioned in October, 1970 upon the Federal Government invoking 

the War Measures Act. Made in response to appeals from the 

Premier of the Province of QUebec and Montreal Civic Officials, 

this action provided emergency powers to deal with, in the terms 

of the proclamation involved, a state of apprehended insurrection 

resulting from the existence in Canada of an organization known 

as the FLQ advocating and resorting to criminal offences, including 

murder and kidnapping, as a means of or as an aid in bringing 

about a governmental change within Canada. 

Outlawing the FLQ, the emergency regulations accompanying 

the proclamation authorized, among other measures, the arrest 

without warrant of any persons believed to be members or supporters 

of the unlawful association, entry and search without warrant, and 

detention without recourse to bail. Of 453 persons arrested under 

the War Measures Act, only two were ever convicted (28) 

From a remedial standpoint, subsequent to mass arrests 

resulting from the emergency powers, the Quebec Justice Minister 

indicated the provincial government was ready to pay restitution 

to anyone mistreated during the police operations, accepting the 

principle of indemnity or reparation to persons arrested without 

reasonable grounds, or whose domicile was searched without warrant 

or where damages were caused. 
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(e) SAFEGUARDS IN CORRECTIONAL PRACTICE  

Although there is no legislation aimed in particular at 

preventing cruel and unusual treatment of inmates of institutions 

by officials of the institution, the Criminal Code of Canada 

applies equally to officials of institutions as it does to the 

general public and any form of cruel and unusual treatment bv 

these officials may result in prosecutions for assault or 

otherwise under the Criminal Code. 

In making decisions of a judicial nature, heads of 

institutions are required to observe the fundamental principles 

of justice. These decisions are reviewable by courts of law. 

Case law is emerging concerning the various rights inmates retain 
(29) 

or lose when they are sentenced to a term of imprisonment. 

Very generally, decisions of a judicial nature have been held to 
be those that affect the status of an inmate as a person as 

distinguished from his status as an inmate. 

In making decisions affecting the status of an inmate 

as such, in contrast to his status as a person, institutional 

officials are guided by the relevant legislation, regulations and 

directives. In Canada, sentences of two years or more are generally 

served in a federally-operated institution of the Canadian Penitentiary 

Service, while sentences of less than two years are usually served 

in correctional institutions operated by each of the provinces 

and the territories. 

The area of inmate rights has been receiving increased 

attention in recent years. A number of jurisdictions have developed 

formal philosophical positions. For example, British Columbia's 
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Statement on Corrections has this to say: "Legal sanctions imposed 

upon the offender must be designed to provide for the protection 

of society, while upholding the dignity and worth of both the 

offender and the offended". 

A concerted approach to the question is manifest through 

the creation of a Federal-Provincial Committee on Inmate Rights, 

formed as a result of discussions concerning the issue at the 

Federal-Provincial Conference on Corrections, held at the Ministerial 

level in 1973. Operating under the aegis of the permanent Committee 

of Deputy Ministers of Corrections, the Inmate Rights Committee 

saw as a first priority the need to conduct a survey of federal 

and provincial correctional facilities to determine existing 

policies and practices and has been particularly involved in 

examining Canada's position in relation to the United Nations' 

"Standard Minimum Rules for the Treatment of Prisoners". 

The Standard Minimum Rules were enacted at the First 

U.N. Congress in Geneva in 1955, and approved by the U.N. Economic 

and Social Council in 1957. A 1974 Canadian survey of Federal 

and Provincial Correctional facilities indicated that most of the 

rules had been met, pre-trial detention being the weakest area 

of application (about 70% implemented). 

As Cabinet had agreed, the Fifth Congress was advised 

that Canada has adopted the Rules, and that they would be referred 

to the Committee of Federal-Provincial Ministers and Deputy 

Ministers of Corrections for implementation. 

In the context of the Elimination of Torture, the Canadian 

Delegation also suggested that an amendment to the Rules might be 

a step towards effective observance of any declaration on torture 

and made a proposal to this effect which was well supported. 
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Within the aegis of the federal Ministry of the Solicitor 

General, which embraces the Canadian Penitentiary Service and 

the National Parole Board, studies have been conducted on the rights 

of the inmate, parole applicant, parolee and ex-offender, as is 

research on the legal aspects of decision making and disciplinary 

proceedings within correctional institutions (30) 

Issues in Canadian parole process were recently 

comprehensively examined by the Standing Senate Committee on 

Legal and Constitutional Affairs, which concluded that one of 

the guiding principles upon which the parole system should be based 

is one of fairness. Measures recommended to safeguard parole 

applicants and parolees from the anguish resulting from 

unfairness included the introduction of internal and independent 

review of individual parole decisions, as well as hearings for 

both parole applicants and revokees, reflecting minimum standards 

of fairness in provision of written notice, disclosure of relevant 

information, the right to be present and to be heard, and to be 

provided with reasons for decisions. Time rules were also 

recommended to preclude extended periods of detention awaiting 

decisions on the outcome of parole suspensions. 

Many of these provisions were reflected in the increased 

safeguards for parole applicants and parolees that were proposed 

in the Criminal Law Amendment Act, 1976 (No. 1) tabled in 

February, 1976 (31)  

In 1973, protection of federal inmates from inhuman 

and other unjust practices was significantly strengthened by - the 

appointment of an independent Correctional Investigator. The 

incumbent is empowered to investigate on her own initiative or 

upon receipt of a complaint inmate problems where, in her opinion, 
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all reasonable steps to exhaust available legal and administrative 

remedies have been taken. Special broad-based investigations 

commenced during the first year of the office's existence included 

enquiries into claims of language discrimination, alleged excessive 

use of dissociation and allegations of mistreatment of inmates 

by institutional staff. Complaints received from individual 

inmates addressing issues of real or perceived inhuman treatment 

or punishment included fifty-five related to dissociation (punitive 

and non-punitive) and thirty-eight concerning discipline. Remedies 

applied to those that were found justified included rectification, 

general recommendations, assistance and advice. 

Prisoners within provincial institutions have similar 

recourse to provincial Ombudsmen in the eight provinces where they 

exist. For example, the Alberta Ombudsman reported that inmates 

of provincial jails and other institutions are the largest single 
source of complaints. Again, the Ontario Ombudsman's office is 

drafting a special report dealing with the conditions at the 

Ottawa Carleton Regional Detention Centre, which will be in addition 

to another enquiry by the office based on complaints from penal 

institutions throughout the province (32) 

Aside from such independent review, internal grievance 

procedures exist providing an avenue for inmate complaints to 

the most senior official in the corrections service involved. 

For example, fifty-one grievances were presented to the federal 

Commissioner of Penitentiaries in 1973-74, of which four were 

upheld and remedial action taken. In addition, procedures allow 
inmates to communicate with their Members of Parliament and Ministers 
of the Crown, compatible with the tenets of representative government. 
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By either statute or directive, correspondence from 

inmates to the federal Correctional Investigator, provincial - 

Ombudsmen, the Commissioner of Penitentiaries and his provincial 

equivalents, Members of Parliament and Ministers of the Crown 

are generally uncensored. 

For the future, the volume of Canadian correctional case 

law that flows from the courts will likely have a relationship to 

the extent to which internal or independent administrative discretion 

provides protection from cruel, inhuman or degrading treatment or 

punishment. Inmates, parolees and probationers will seek relief 

from the courts where the necessary administrative machinery is 

lacking. Its availability, in turn, will hinge upon the determination 

and practical recognition of minimum standards by jurisdictions 

exercising control over correctional caseloads. 

The development of such internal or independent review 

mechanisms is typified by changes in directives within the Canadian 

Penitentiary Service, following a review in 1973 of inmate 

discipline, particularly as it concerned inmate rights. Inmates 

are now given written information within two weeks of incarceration 

on conduct constituting a disciplinary offence and the type and 

duration of punishment that could be awarded. Standards were also 

established for dealing with minor institutional infractions and, 

where the charge is for a serious or flagrant offence, due process 

measures were provided such as written notice of charge and hearing, 

personal attendance, and the right to cross examine and call witnesses. 

As noted above, the Canadian Bill of Rights provides 

that no law of Canada shall authorize the imposition of cruel or 

unusual punishment. Corporal punishment might be so construed 

and, within the Canadian Penitentiary Service, the practice is 

forbidden and similar edicts exist in other jurisdictions. 
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With regard to dissociation, the federal Correctional 

Investigator found the practice in some cases to be cruel punishment 

and inhuman treatment. Her first report (33) recommended a special study 

of the use of dissociation in Canadian Penitentiaries to determine 

whether the practice is useful as a punishment, efficient 

protection, and whether some or all dissociated inmates could be 

detained in other small structures which provide adequate security, 

both outside the main institution. 

The resulting "Report of the Study Group on Dissociation" 

was released in December, 1975, containing 57 recommendations 

dealing with the use of dissociation as a means of punishment, 

protection, or as a necessary tool in penitentiary management (34) 

While the report considered the question of dissociation in general, 

shortly before its release a judge of the Federal Court of Canada, 

Triai Division,  declared that the confinement of 7 plaintiffs 

in the Solitary Confinement Unit at the B.C- Penitentiary amounted 

to the imposition of cruel and unusual punishment contrary to the 
(35) Canadian Bill of Rights 

Inspection is an important safeguard against cruel or 

inhuman treatment or punishment and is effected in Canada by a 

variety of mechanisms, both formal and informal. 

In the past, and where they existed, provincial Grand 
Juries have, on occasions at least, conducted formal inspections 
of provincial correctional institutions on behalf of the judiciary. 
However, only one province now retains the institution of the 
Grand Jury (36) . Such independent inspection on behalf of the 
judiciary of management of provincial correctional institutions 
falling under the administrative branch of government was consistent 
with the doctrine of the separation of powers. 
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A number of provinces (37) also have legislation providing 

that any judge of the courts of the particular province or any 

member of its legislature shall at any time be permitted to visit 

correctional institutions within the province. Policy provides 

for similar access to institutions of the Canadian Penitentiary 

Service by members of the judiciary, Members of Parliament and 

other elected representatives. 

Inspection by the administrative branch of government 

may be either independent or internal. Independent inspection 

flows logically from the mandates of the federal Correctional 

Investigator and the provincial Ombudsmen reviewed above. Internal 

inspection is provided in some provinces by statutory  provision 
f38) 

of an office of Inspector of Penal Institutions or suchlike with 

powers to make rules and regulations dealing with jails and 

inmates thereof and to conduct enquiries and to close jails if 

necessary. The Canadian Penitentiary Service has a permanently 

established Management Audit team of qualified and experienced 

inspectors that visit and report upon management practices and 

problems in all federal penitentiaries on an ongoing cyclical basis. 

Informal inspection is provided by the day-to-day 

passage of representatives of Prisoners Aid Societies, Citizen 

Advisory Groups, Native Groups, a range of rehabilitative 

groups such as Alcoholic Anonymous, and the invited general public 

and the media. Some jurisdictions, such as the Canadian Penitentiary 

Service, have actively encouraged greater access to the news 

media and through citizen tours. 

Finally, there is safeguard of the ex-offender from the 

mental pains of discrimination by a variety of mechanisms. 

Preservation of his interests has been a traditional role of the 

private after-care agencies, their innovative programs being 

supported increasingly by similar initiatives from governmental 
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community correctional services during periods of conditional 

release and, to s a more limited extent, after expiry of sentence. 

To relieve the degrading stigma of a criminal record, 

the Criminal Records Act provides for the pardon, upon application 

and following the lapse of specified periods of time, of those 

offenders found upon investigation to be living a law-abiding 

existence. The law calls for their criminal  records  to be kept 

separate and apart from others, with subsequent disclosure only 

upon approval of the Solicitor General in the interests of the 

administration of justice. 

(f) SAFEGUARDS IN THE SELECTION AND TRAINING OF CRIMINAL 

JUSTICE PERSONNEL 

While procedural safeguards at each stage of the criminal 

justice process are indispensable for protecting offenders from 

cruel, inhuman or degrading treatment or punishment, it is 

apparent that a more fundamental safeguard is appropriate standards 

of selection and training of the personnel concerned to minimize 

the probability of misfeasant or malfeasant practice in the first 

place. 

The selection and training of correctional staff has 

been identified as a priority for the awarding of research contracts 

by the federal Ministry of the Solicitor General. In addition, 

a multi-jurisdictional study of joint development of long-term 

manpower planning is also underway under the auspices of the 

continuing Committee of Deputy Ministers Responsible for Corrections. 

Appreciable progress is, however, already apparent in 

broadening the practical and theoretical knowledge of personnel 
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in all three principal elements of the criminal justice system, 

particularly with regard to developing mutual understanding 

and identifying shared objectives. 

In Canada, police forces are generally very careful 

in their selection of prospective policemen. Particularly high 

standards are evident for federal, provincial and some municipal 

forces. The successful applicant must be a man of integrity, 

whose character will stand unblemished after thorough investigation 

into his past life. 

Police training was the subject of a national conference 

sponsored through the Consultation Centre of the federal Ministry 

of the Solicitor General, and the National Police Services of the 

R.C.M. Police - which include the Canadian Police College - have 

been expanded to provide better educational facilities and more 

law enforcement expertise for all police forces. 

The R.C.M. Police and the two provincial police forces 

operate basic training facilities for all their members and advanced 

education courses for senior officers as well as specialty courses 

open to other police forces. 

Some provinces have established police colleges which 

make basic training available to all police personnel within the 

provinces concerned, allowing municipal police forces to attain 

a provincially set standard of service. These provinces have 

commonly constituted Police Commissions empowered to take internal 

disciplinary action in cases of misfeasance or malfeasance, 

and municipal police commissions can act in like manner. 
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Three police colleges are presently under expansion, 

development plans are underway for two others, and expansion of 

municipal training facilities is also apparent (39) . Community 

colleges also offer Law Enforcement Diploma programs across the 

country, and some courses offered in police colleges are under 

consideration for being granted accreditation towards university 

degrees. 

Standards for appointments to the bench have been under 

review by the Bar Associations and Law Societies of the provinces. 

These particularly relate to appointments of provincial Judges 

who hear perhaps 90% of all criminal cases in Canada. Appointment 

of District and Superior Court Judges is by the Cabinet upon the 

recommendation of the federal Minister of Justice who, in turn, 

by tradition selects candidates from lists compiled by the 

provincial Bar Associations and Law Societ„ies of persons who, 

in their opinion, possess the necessary qualifications. 

In the correctional field, both the provincial and 

federal governments offer educational leave and financial assistance 

to enable professional staff to complete Master's Degrees in such 

disciplines as Social Work, Correctional Administration and 

Criminology. Operational-level courses at the three staff colleges 

operated by the Canadian Penitentiary Service continue at 

capacity, with some students coming from provincial institutions. 

All correctional jurisdictions commonly offer in-service training 

and refresher courses for correctional staff at all levels. 

(g) SAFEGUARDS IN PARTICIPATORY DEMOCRACY 

In Canada, parliamentary democracy is supported by 

mechanisms that aid in preserving the sensitivity of elected 

representatives to the wishes of the people. 
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Among the fundamental freedoms in' the Canadian Bill 

of Rights are those of freedom of speech, assembly and association, 

and of the press. These freedoms accommodate public revelation 

of any evidence of cruel, inhuman or degrading treatment or 

punishment, to which government is due to respond. 

Typical mechanisms for such revelation are investigative 
reporting by the press, the call for remedy in particular cases 

by interest groups such as Civil Liberties and Human Riets 

Associations, and public affairs broadcasting on television and 
radio. In response, government can appoint Royal Commissions and 

other bodies to investigate and report, such bodies enjoying 

under appropriate legislation the powers necessary for the proper 
adducing of evidence, etc., necessary to the proper fulfillment 
of their mandates. 



REFERENCE NOTES 

(1) Appendix III to R.S.C. 1970, 8.9 Elizabeth II, c.44. 

(2) Generally, however, Canadian courts have been reluctant to 
use the authority the bill provides, and have generally 
ignored it. 

(3) In rather more detail, the Declaration's 12 Articles reflect 
such provisions as: 

- torture defined as any act by which severe 
pain or suffering, whether physical or 
mental, is intentionally inflicted by or 
at the instigation of a public official 
on a person for such purposes as extracting 
confessions, punishment or intimidation 

- excludes suffering to the extent of provisions 
consistent with the Standard Minimum Rules 
for the Treatment of Prisoners 

- no State may permit torture or other cruel, 
inhuman or degrading treatment or punishment, 
even under exceptional circumstances 

- each State shall take effective preventive 
measures, and these to be reflected in 
training of law enforcement and other public 
officials responsible for persons deprived 
of their liberty 

- States to establish review mechanisms of 
interrogation and custodial practices with 
a view to presenting torture and other 
cruel, inhuman or degrading treatment of 
punishment, to ensure they are forbidden 
under enforced criminal law, and to put 
impartial investigation systems in place 
to respond whether or not a formal 
complaint is received 
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-  where such practices are substantiated, 
the victim to receive compensation, and 
no evidence obtained through them to be 
used against anybody. 

(4) Section 38.1 of the Canada Labour Code, which deals with equal 
wages, is replaced by section 10 of the proposed Canadian 
Human Rights Act. Sections of the Unemployment Insurance 
Act, 1971 that protect job applicants at Canada Manpower 
Centres from discrimination on a number of grounds would also 
require amendment to maintain compatiblity with the grounds 
of discrimination prohibited in Bill C-72. 

(5) Federal Government agencies active in the field of human 
rights include: 

a) Commissioner of Official Languages  

- to take all actions and measures within his 
authority to ensure that both official 

' languages possess and enjoy equality of 
status and equal rights and privileges as 
to their use in all the institutions of 
Parliament and the Government of Canada. 

Public Service Commission, Anti-Discrimination Branch 

- investigates complaints of discrimination 
on grounds of sex, race, national origin, 
colour, and religion made by persons within 
the public service, or persons seeking 
government employment. 

c) Public Service Commission, Office of Equal 
Opportunities for Women 

- has the responsibility of ensuring that 
women are afforded the same opportunities 
as men within the public service, and 
that qualified women are encouraged to 
compete for the higher level positions. 

d) Labour Canada, Fair Employment Practices Branch 

- responsible for Part 1 of the Canada Labour 
Code (Fair Employment Practices), which is 
aimed at preventing discrimination in 
employment, hiring and union membership, 
on the grounds of race, colour, religion, 
or national origin. 



e) Labour Canada, Labour Standards Branch  

- applies Part III of the Canada Labour 
Code (Labour Standards) which sets 
minimum standards for employees in any 
work, undertaking or business under the 
jurisdiction of the Parliament of Canada, 
and the Fair Wages and Hours of Labour 
Act which provides labour conditions, 
including minimum wage rates and maximum 
hours of work for inclusion in federal 
government contracts for construction 
and supply. 

f) Labour Canada, Women's Bureau  

- promotes a wider understanding of the 
present role of women so as to ensure 
the greatest use of their potential in 
employment. It is also concerned with 
employment standards for women as part 
of the labour force. 

g) Advisory Council on the Status of Women  

- ensures the implementation of the 
recommendations of the Royal Commission 
on the Status of Women, and advises 
the federal government on issues of 
interest and of concern to Canadian 
women. 

h) Secretary of State, Citizenship Section  

Group Understanding and Human Rights 
- this area provides voluntary 

organizations with support for 
educational programs and projects 
to encourage the recognition of, 
and respect for, group differences 
and human rights and freedoms. 

Multiculturalism 
- this area promotes the development 

of a society in which individuals 
and groups may have an equal 
opportunity to develop and express 
their cultural heritage. 
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Official Language Minority Groups 
- this area provides assistance 

to English and French language 
groups in areas where they are 
minorities. 

(6) The National Conference concluded with a governmental Federal-
Provincial Conference at the Ministers' level which established 
Guidelines for Action and approved resolutions covering the 
areas of policing, courts, sentencing, community legal services, 
probation, parole and after-care, institutions, and alcoholism 
and drug abuse. The Ministers wound-up their deliberations 
by deciding to establish a Canadian Advisory Council on 
Native Peoples and the Criminal Justice System to provide 
for follow-up activity. 

The above developments are detailed in Native Peoples and  
Justice, available from the Communications Division, federal 
Fini-gEFy of the Solicitor General. 

(7) Specifically, the Alberta Individual Rights Protection Act 
(an Alberta Bill of Rights is under development); the Human 
Rights Acts or Codes of British Columbia, Manitoba, New 
Brunswick, Newfoundland, Nova Scotia, Ontario, Prince 
Edward Island, Quebec and Saskatchewan; the Fair Practices 
Ordinances of the Yukon and North West Territories. Other 
provincial legislation also addresses the question of civil 
and human rights. 

(8) All provinces now have Ombudsmen except British Columbia 
and Prince Edward  Island.  

(9) For example, the authority of the Alberta Ombudsman was 
challenged by the provincial Attorney General in 1970, and 
the Alberta Supreme Court decided in favour of the Ombudsman. 

(10) Law Reform Commission, Dispositions and Sentences in the  
Criminal Process - Guidelines,  Ottawa, 1976. 

(11) The following paragraphs draw extensively from two chapters 
in W.T. McGrath, ed., Crime and Its Treatment in Canada, 
Macmillan of Canada, Toronto, 1965. The two chapters are: 
Chapter 6, The Police,  by W.H. Kelly and Chapter 7, The Adult  
Court  by Stuart Ryan. 

(12) Criminal Law Amendment Act (No. 1), 1976 (Bill C-83). 



- 5 - 

(13) Report of the Commission of Inquiry relating to public complaints,  
internal discipline and grievance procedures within the Royal  
Canadian Mounted Police. (The "Marin Report")  

The Commission found "clear and substantial evidence of the 
demand for a reviewing authority independent of the Force, 
particularly where public complaints are concerned". 

The report said the R.C.M.P. Commissioner must be left with 
direct responsiblity and accountability for public complaints, 
and in cases where the public was not satisfied with the 
R.C.M.P.'s handling of their complaints, the ombudsman would 
review the case and report to Parliament. The ombudsman 
would not have the right to reverse decisions made by the 
R.C.M. Police. 

The Commission recommended that the Force publish and maintain 
in circulation an information pamphlet that would be available 
to the public as a means of countering the public's lack of. 
knowledge of complaint procedures. The Ombudsman would also 
be able to advise complainants of their rights once they had 
lodged a complaint and would be a source of confidence that 
all interests were being taken fully into account. 

(14) The special Commissions of Inquiry are proposed in the 
Criminal Law Amendment Act (No. 1), 1976. 

On one hand such Commissions will have the power to summon 
witnesses from anywhere in Canada to testify under oath, 
order witnesses to furnish documents, issue warrants to 
search premises, and exclude the public from a hearing. 

On the other hand, witnesses are entitled to be represented 
by counsel, any person named or whose conduct is questioned 
in the course of an inquiry may appear before the Commission 
to give any testimony or explanation he considers appropriate, 
and no report may be made to the Attorney General against 
any individual unless notice has been given him of the charge 
of misconduct alleged against him and he has been allowed 
full opportunity to be heard in person or by counsel. 

(15) The changes proposed included: 

- Courts will be empowered to grant 
authorization to intercept 
communications in relation to all 
indictable offences; 



- Court authorizations will be valid 
for sixty rather than thirty days; 

- The requirement to notify the 
person under surveillance within 
90 days after completion of the 
surveillance will be repealed. 

(16) Criminal Law Amendment Act, 1975 (Bill C-71) introduced by 
the Justice Minister in July, 1975 and proclaimed in force, 
with minor exceptions, on 26 May, 1976. 

(17) Bail Reform Survey conducted by Statistics Canada on behalf 
of the Department of Justice, 1973. 

(18) Following arrest, release by police can follow the signing 
of a Promise to Appear or a Recognizance bond with or without 
security, and release without arrest can follow issuance 
of an Appearance Notice, receipt of a Summons, or agreement 
for Voluntary Appearance. 

(19) There are principally two such instruments: the Undertaking, 
with or without conditions, and the Recognizance with or 
without conditions, sureties or deposit. 

(20) The lawyers who act for clients in matters covered by a 
provincial legal ai.d program are then paid by the government, 
usually at a reduced rate, on a fee for services basis or 
as a salary depending upon the type of legal aid program 
operated in the province. The provincial legal aid programs 
vary considerably in terms of formalities, scope of coverage 
and methods of providing the legal services. Some are 
established by legislative enactment while others exist and 
operate by way of informal agreements between the provincial 
government and the law society. 

(21) Agreements have been concluded with the governments of all 
the provinces. Under these agreements, the federal government 
presently contributes 50 cents (soon increasing to 75 cents) 
per capita of the provincial population toward the cost of 
providing lawyers' services to eligible persons subject to 
criminal charges or proceedings under federal laws. 

Even so, provinces have been encountering problems in meeting 
the expenses involved. For example, Ontario's legal-aid 
plan, which has grown in cost to $23 million dollars in 1976 
from $10.7 millions five years earlier, has been told by the 
government it must try to keep costs down to $21.5 millions. 
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(22) Since Canada is not represented on the U.N. Committee on 
Crime Prevention and Control, but in view of Canada's 
support for such a code of police ethics, it was 
recommended that the Canadian Delegation to the U.N. should 
request the Economic and Social Council to permit Canada 
to send an observer delegation to the June, 1976 meeting. 

The original U.N. draft International Code reflected the 
following type provisions: 

- a police officer's role, on behalf of his 
fellow citizens, is to prevent crime, 
preserve the peace, protect persons and 
property, and detect and apprehend offenders 

- police officers to be honest, impartial 
and fair, incorruptible and to respect 
the dignity of the individual. They are 
never to use more force than is necessary, 
or subject anyone to cruel, inhuman or 
degrading treatment 

- police officers to strive towards 
professional development, to obey 
legally constituted authority and 
maintain confidences unless duty 
requires otherwise. 

(23) Law Reform Commission, Criminal Procedure: Control of the  
Process,  Working Paper No. 15, 1976. 

(24) As reported in the Ottawa Citizen, Page 3, February 24, 1976. 

(25) Evidence of a rape victim's past sexual conduct with persons 
other than the accused would be permitted only if reasonable 
notice is given in writing to the judge who would then rule 
on the necessity of such evidence. Judges would also be 
permitted to exclude the public from all or part of the 
trial, prohibit the publishing of the victim's identity 
and grant a change of venue. 

(26) Criminal Law Amendment Act (No. 2), 1976 (Bill C-84). 

(27) As reported in the Toronto Star,  January 28, 1976 in an 
article entitled "Bill of Rights a shaky refuge from our 
unjust laws", by Stuart Shaw. 

(28) Time Canada, January 6, 1975, Canadian Notes. 
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(29) Commencing with R. v. Institutional Head of Beaver Creek 
Correctional Camp, ex parte MacCaud, 1969, 1 O.R. 373. 

(30) These studies include: 

a) "Study,of the legal aspects of Prison Decision-Making", 
by R. Price. 

- a study of correctional discipline 
and punishment, the system of 
processing inmate's grievances, 
and the operation of the legal aid 
system in penitentiaries. 

(completion anticipated in 1976) 

b) "Justice behind the walls, a Study of the Disciplinary 
Process in a Canadian Penitentiary", by Michael Jackson. 

- published in the Osgoode Hall 
Law Journal, May, 1974. 

c) "Report of the Commission of Inquiry into the disturbance 
at the Kingston Penitentiary in April, 1971" - the 
"Swackhamer Report" 

- published by Information Canada, 
1973. 

d) "Report of the Study Group on Dissociation", by James 
A. Vantour, Chairman. 

- published in December, 1975, by 
the Solicitor General,Canada, 
Penitentiaries. 

(31) Regulations are proposed to provide procedural safeguards to 
applicants for parole and those being considered for parole 
revocation. Introduced gradually over the next three years, 
these would include: 

- The Board to hold hearings according 
to specified rules, and to give 
reasons for parole decisions; 

- Internal review mechanisms will be 
established to ensure that cases 
are considered fairly; 



- Inmates to have a form of representation 
before the Board; 

- Hearings to be held after suspension 
of parole in order to make a decision 
regarding revocation. 

(32) Ottawa Citizen,  March 22, 1976. The overall enquiry was 
prompted by more than 100 complaints to the ombudsman as of 
November, 1975 from inmates and formal complaints from the 
Ontario Public Service Employees' Union. 

Complaints from the inmates and guàrds at the Ottawa-Carleton 
Regional Detention Centre indicated the need for a special 
report. Boredom, overcrowding, shortage of staff and a lack 
of activities for inmates are general areas of concern. 

(33) Annual Report of the Correctional Investigator, 1973-74, 
Solicitor General Department, Ottawa. 

(34) Referred to under para (d) in reference note 30 above, 
the report sanctions the practice of dissociation, concluding 
that while segregation can be damaging to an inmate, given 
the nature of the inmate community and the goal of the 
penitentiary, segregation of certain inmates is necessary 
in order to protect both staff and inmates and to maximize 
the rehabilitative potential of the institution. 

The report recommends that disciplinary hearings should be 
presided by independent chairpersons responsible for 
determining both guilt and disposition. 

In general, the recommendations in the report aim at "laying 
the ground work for a system that would be fair and reasonable 
to inmates without compromising the administration's obligation 
to provide security to staff and other inmates and programs 
to all inmates, including those dissociated". 

(35) Evidence adduced included the following: 

That the treatment was "cruel" - 

- the cells were 11' X 6' in size, 11' high, with 
3 solid cement walls, a solid steel door, no 
window except a 6" window in the cell door, 
lighted 24 hours a day and poorly ventilated; 

- there was very little fresh air exercise; 
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- at least some of the guards on some occasions 
pointed their guns in the general vicinity of 
the inmates; 

- perhaps more guards than necessary participated 
in "skin frisks"; 

- it was necessary to sleep in the same position 
in close proximity to the toilet bowl; 

- the 7 plaintiffs had spent an average 500 days 
in administrative dissociation, varying between 
1,471 days and 106 days, and that the longest 
continual periods of such dissociation varied 
between 754 days and 95'days; 

- expert evidence described the conditions among 
the worst ever encountered, and had no 
hesitation in describing it as cruel treatment. 

That the treatment was "unusual" - 

- it served no positive penal purposes; 

- conditions were considered more severe at the 
B.C. Penitentiary's Special Correctional Unit 
than in other similar institutions. 

(36) The grand jury still exists in Nova Scotia. 

(37) Manitoba is one such province, under Section 52(1) of the 
Corrections Act. 

(38) Exemplified by the Nova Scotia Court and Penal Institutions 
Act, R.S.N.S., 1967, Chapter 67. 

(39) The Canadian Police College, Ontario Police College and 
Quebec Police College are all under expansion; development 
is underway on the Atlantic Police Academy and the British 
Columbia Police College; Calgary and Toronto are among 
municipalities expanding municipal training facilities. 






