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A Mechanism to Transfer Mentally Disordered Federal
Prisoners to Provincial Hospitals Pursuant to Section 19 of
the Penitentiary Act: Possible Features
1)

THE CONTEXT

The Mental Disorder Project was instituted in 1982 as
part of the Criminal Law Review. Legal and social science
research preceded the issuance of a Discussion Paper in
1983. The Latest Report, dated May 1984, represents the
third document prepared for the Project and reflects changes
suggested during the consultations undertaken in the spring
of 1984.
In discussing the convicted mentally disordered
offender, the Report acknowledges that the transfer of
penitentiary inmates to provincial mental hospitals can be
effected pursuant to an agreement made between the province
involved and the Federal Government under section 19 of the
Penitentiary Act. 1 The Report notes however, that the
provision has been used sparingly and recommends that a
mechanism be established under the Penitentiary Act to
consider ongoing problems of mentally ill convicts and to
arrange for appropriate care and treatment. 2 The Report
suggests that one possible "mechanism" to effect this
recommendation is the establishment of a tribunal, which
could serve as a coordinating body to facilitate requests
for appropriate mental health interventions and to order the
transfer of offenders to treatment programs. 3 The tribunal
could also act to safeguard the rights of the mentally
disordered inmate and to ensure that treatment programs are
made available. 4
2)

SCOPE OF THE PAPER

It should be stated at the outset that while the
mechanism proposed by the Mental Disorder Project would
embrace some non-legal functions e.g. to consider the
ongoing problems of mentally ill inmates, the focus of this
paper is more narrow. This paper discusses the possible
features which a transfer tribunal could possess to
facilitate admission of needy federal inmates into
provincial hospitals. It also raises some of the issues
which could arise if federal legislation purported to
intervene in decisions which now are within the sole
jurisdiction of the provincial hospitals e.g. regarding
the treatment of hospitalized inmates and the return of
inmates to correctional facilities. It does not canvass the
functions that an administrative mechanism could perform
which are not associated with transfer decisions e.g.
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ombudsman-like functions or the co-ordination of mental
health care within the correctional setting.
Similarly, the paper does not discuss concerns
regarding the transfer tribunal which are not of a legal
nature. For example, the paper is presented with an
appreciation that lack of resources constitutes perhaps the
most serious problem concerning the transfer of federal
inmates to provincial hospitals, and that this problem will
not necessarily be resolved by the establishment of a
tribunal.
To avoid, as much as possible, an abstract discussion
of legal principles, the possible features of the transfer
tribunal are considered within the context of relevant
Government policy imperatives and pertinent jurisprudence
and legislation in both Canada and the United States.
3)

SOME OF THE PROBLEMS

Subsection 19(1) of the Penitentiary Act provides that
the federal government may enter into an agreement with any
provincial government to permit the transfer of a mentally
ill or mentally defective penitentiary inmate to a
provincial hospital or institution. At present, Quebec is
the only province which has a formal agreement with the
Federal Government pursuant to this section. 5 The details
of that agreement are set out in Appendix I to this paper.
In many of the other provinces transfers are effected on an
informal basis, provided the inmate satisfies the admission
and/or commitment provisions of the relevant provincial
Mental Health Act. The latter is necessary because the
provincial hospitals have no authority, independent of a
formal agreement with the Federal Government, to detain
persons who are serving sentences. 6
One of the major problems with the current mechanism is
the infrequency of its use. The Mental Disorder Project
elaborates upon this problem and notes that in practice
these inmates are committed under provincial Mental Health
Acts in order to empower the hospitals to detaim them:
Historically, the provinces have been reluctant to
accept into their facilities mentally disordered
persons from the criminal justice system. Today, while
formal or informal agreements are in place under
section 19, the practical difficulties of arranging for
transfers remains enormous. As a result, penitentiaryto-hospital transfers are not common. Currently, such
mentally ill prisoners are certified under provincial
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civil commitment statutes (where they qualify) for the
purpose of providing those facilities with the
authority to detain those prisoners, as the facilities
are not "prisons". 7
The reluctance of civilian hospitals to accept
prisoners has been documented. 8 One author maintains that
the reluctance of both corrections officials and mental
health agencies to deal with mentally disordered inmates,
particularly those who exhibit violent tendencies, results
in "a brutalizing series of transfers". 9 This has been
called "ping-ponging" or "bus therapy" .10
Correctional administrators, wanting to get rid of
their bad apples, will ship them off to mental health.
And the mental health administrators don't want to
monkey around with acting-out clients, so they send
them back. 11
The transfers illustrate the need, as suggested by one
author, 12 for procedural safeguards when an inmate is faced
with an administrative decision authorizing his transfer to
a psychiatric centre. This author maintains that once it
has been recommended by a judicial or administrative
authority that a person should submit to psychiatric
examination and perhaps treatment, his objection to doing so
is in itself viewed as evidence that the examination or
treatment is required." One inmate suggests that a refusal
to be treated jeopardizes the inmate's parole and, further,
is interpreted as a sign that the inmate is still ill and
needs further "treatment." 14
Another problem in determining whether an inmate should
be transferred to a hospital is the ability to discern
whether the inmate is feigning mental disorder:
Inmates cut themselves, or claim to hear voices, or
swallow glass. Skeptical correctional officers ignore
it all. Even psychiatrists have trouble sorting out
the real psychotics from the fakes. "With regular
patients, you may feel that you are playing a sort of
mental chess", said one California psychiatrist who is
a consultant to the Vacaville prison. "But with these
guys [in prison] you're playing five different games
one beneath another." 15
This problem is aggravated by the fact that the
correctional staff's perception that an inmate is mentally
disordered may vary depending upon the security level of the
institution. For example, the Correctional Service of
Canada's Steering Committee on Mentally and Behaviourally
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Disordered Inmates notes it its 1980 report that while all
of the occupants of a super maximum wing of some
penitentiaries would be labelled as mental and behaviour
disorder cases, only one out of seventeen is so perceived by
the staff. 18 In that kind of environment persons who are
not creating disturbances are deemed to be "functioning"
even though in any other institution they might immediately
be identified as needing psychiatric help. 17
Another problem identified by the Steering Committee is
the lack of communication between correctional staff and
medical staff in the treatment of mentally disordered
offenders. 18 The Committee notes that while CSC policy
statements are clear regarding psychiatric care for federal
inmates, the interpretation of these policies varies in the
field according to personalities and availability of
resources and facilities."
As a general rule, CSC policy provides that, as an
initial step, inmates with suspected psychiatric problems
are to be evaluated and treated by the institutional
physician and his health care staff, with the support of the
psychiatric consultant. 2 ° Inmates who the institutional
physician considers need psychiatric consultation or
treatment are to be referred to a Regional Psychiatric
Centre. Where there is no such facility, they are to be
referred to an appropriate facility, hospital or clinic
outside of the institution. 21
The Committee notes that in many institutions the
treatment of mentally and chronically disordered offenders
is considered to be the exclusive jurisdiction of the
medical staff. 22 In a situtation where the visiting
psychiatrist visits the institution for a half-day every
week or even every two weeks, there are long periods during
which the treatment is limited to prescribed medication. 23
The Committee indicates a strong belief among Offender
Programs staff that they should form part of the treatment
team. 24
The lack of co-ordination between medical and
correctional staff is aggravated by the fact that some
psychiatrists will dismiss cases they judge to be unsuitable
for psychiatric treatment as "disciplinary" or
"administrative" problems. 25 This is not helpful to either
the institutional authorities, who remain saddled with the
problem, or to the inmate who might benefit from some form
of treatment.26

•■■■
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Another problem noted by the Committee is that in some
provinces, (at the time of the study, Alberta and Manitoba)
it is not possible to refer all cases to provincial
institutions. Consequently, institutions lacking adequate
facilities are obliged to care for cases who should be in a
psychiatric centre.z 7
4)

POLICY CONSIDERATIONS

The development of policy which informs a mechanism for
the transfer of mentally disordered prisoners to provincial
hospitals must recognize a number of policy imperatives
which have been determined either by government policy
initiatives or by recent jurisprudence in the area of
administrative law. These policy imperatives will be
identified and briefly discussed in turn.
1.

The Criminal Law in Canadian Society (CLICS)

This document represents a comprehensive statement of
criminal law policy and should inform any initiative
undertaken to transfer mentally disordered prisoners to
provincial hospitals.
Several principles in CLICS 28 are relevant to a
consideration of the tribunal concept. One such principle
is that wherever possible and appropriate, the criminal law
and the criminal justice system should promote and provide
for opportunities aimed at the personal reformation of the
offender and his re-integration into the community. 29 This
principle supports a direction towards a greater right of
access to treatment in the community for mentally disordered
inmates, since mental disorder, though perhaps unrelated to
the offender's "criminality", is unquestionably related to
the success of efforts at reintegration into the community.
A second policy principle in CLICS which is relevant to
a consideration of a section 19 transfer mechanism, is that
equality of treatment and accountability can be assured only
if discretion at critical points of the criminal justice
process is governed by appropriate controls." This
principle supports the contention that any transfer
mechanism vesting discretion in correctional authorities and
hospitals to transfer an offender to a provincial hospital should be referable to a set of administrative or
legislative criteria. The formality of such a mechanism may
well be determined by considerations of whether inmates have
a "right" to medical treatment and whether the public has a
"right" to impose treatment on an unwilling but dangerous
mentally disordered prisoner.
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Finally, the principle is stated in CLICS that wherever
possible and appropriate, opportunities should be provided
for lay participation in the criminal justice process and
the determination of community interests. 31 This principle
is important in relation to the composition of a tribunal
determining the transfer of mentally disordered inmates.
2.

Canada's International Obligations

Canada is a signatory to the United Nations Convention
regarding the Standard Minimum Rules for the Treatment of
Prisoners, which was adopted by the First United Nations
Congress on the Prevention of Crime and the Treatment of
Offenders (Geneva, 1955). Rule 62 of that Convention
directs the medical services of a penal institution to
detect and treat any physical or mental illness or defects
which may hamper a prisoner's rehabilitation. Further, all
necessary medical, surgical and psychiatric services must be
provided to that end.
Rule 62 clearly reflects the policy of maximizing
provision for psychiatric and medical services to
incarcerated inmates. Therefore, in order to fulfill its
international obligations, Canada should reflect this policy
in any proposed mechanism to transfer disordered offenders
to provincial hospitals.
3.

Principles Found in Current Legislation or
Jurisprudence

The use of an administrative mechanism to transfer
mentally disordered offenders to provincial hospitals should
recognize evolving principles of administrative law which
have tended to provide greater procedural safeguards to
applicants and have required greater accountability from
decision-makers. These principles are canvassed at greater
length in the next section of the paper.
Another policy imperative which should be considered in
the development of mechanisms to transfer mentally
disordered offenders is recognition of applicable precepts
of the Canadian Charter of Rights and Freedoms 32 . Relevant
provisions of the Charter, which are the subject of review
later in the paper, are section 7 (right to life, liberty
and security of the person), section 12 (the right against
cruel and unusual treatment or punishment) and section 15
(the right to equality before and under the law and equal
protection and benefit of the law).

■■■

5)

7

■■■■

FEATURES OF A TRANSFER TRIBUNAL: COMPETING OPTIONS

One issue which permeates a consideration of possible
features of a transfer tribunal is the determination of the
level of government which has constitutional authority over
such inmates. For example, is the treatment of federal
inmates in provincial hospitals a matter concerning local
public health and thus within the jurisdiction of the
provinces pursuant to section 92(7) of the Constitution
Act. 33 Alternatively, does the transfer of offenders to
provincial mental health facilities fulfill the
rehabilitative aspect of sentencing and, therefore, relate
to the federal government's criminal law power under section
91(27) of the Constitution Act? 34
The delineation of constitutional authority for the
transfer of mentally disordered inmates is important to
consideration of such features of the tribunal as the power
to supervise or order the type of treatment to which the
offender might be subject and the power for such a tribunal
to order the involuntary return of a hospitalized inmate to
a correctional facility.
The Legal Task,Vorce Committee on Mental Health
Services in Ontario -53 suggests that a distinction should be
made between mental health services for the purpose of
rehabilitation, which are the responsibility of the Ministry
of Correctional Services (provincial), and mental health
services for the care of mentally disordered persons who
cannot be treated within the correctional context. 36
The Committee comments upon the problems raised by this
latter group:
On the one hand, it can be argued that treatment for
this group does not flow from the criminal law and
should therefore be subject to civil jurisdiction. On
the other hand, a person under a prison sentence is
subject to restrictions of his personal liberty which
flow from the criminal law and therefore are subject to
various security measures. 37
The Committee offers no final solution to the problem
but takes the position that the same kind of treatment
should be provided for mentally disordered persons in the
criminal justice system as is provided for other persons in
the community. 38 It does acknowledge the importance of such
factors as the need for forensic expertise and the need for
forensic facilities because of security concerns."
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As noted by the LeDain Commission," the constitutional
basis for compulsory treatment legislation in the provinces
respecting mental disorder or drug addiction "would appear
to be section 92(7) of the B.N.A. Act respecting the
establishment of hospitals and asylums, section 92(13)
respecting property and civil rights, including questions of
incapacity and the protection of incapables, and section
92(16) which covers the residual provincial jurisdiction
with respect to matters of health." 41
However, as Mr. Justice Estey explains in the case of
Schneider v. the Queen: 42
"health is not a matter which is subject to special
constitutional assignment but instead is an amorphous
topic which can be addressed by valid federal or
provincial legislation, depending in the circumstances
of each case on the nature or scope of the health
problem in question." 43
To sum up then, the constitutional validity of
legislation passed by the Federal Government establishing a
transfer tribunal for mentally disordered federal inmates
might be upheld as primarily concerned with the
rehabilitative aspect of punishment and, therefore, within
the Federal Government's criminal law power. In this
context, the activities of the tribunal would be viewed as
only incidentally trenching upon provincial jurisdiction. 44
If, on the other hand, legislation of this kind was
characterized as dealing with treatment and thus health, the
constitutionality of such legislation enacted by the Federal
Government would depend upon whether it fell within its
power to enact legislation for the peace, order and good
government of Canada. As Mr. Justice Estey notes in the
Schneider case "federal legislation in relation to "health"
can be supported where the dimension of the problem is
national rather than local in nature". 45
The tests which have been used to determine whether a
problem has assumed national proportions are: whether the
problem "is beyond the power of the provinces to deal
with"; 46 or whether the problem "has attained such
dimensions as to affect the body politic of the Dominion"; 47
whether the problem is something that "goes beyond local or
or provincial concern or interests and must from its
inherent nature be the concern of the Dominion as a
whole." 48
It is anticipated that federal legislation which
established a transfer tribunal for mentally disordered

■■•
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inmates could be justified on the basis of either the
Federal Government's criminal law or residual power.
Another issue pertinent to a consideration of possible
features of a transfer tribunal is the need to strike an
appropriate balance between the expeditious transfer of
needy offenders and the protection of individual liberties.
This concern is reflected in the comments of the Legal Task
Force Committee on Mental Health Services in Ontario: 49
An increasing infusion of "natural justice" or "due
process" safeguards into decision-making processes
affecting substantial interests of the citizen is a
notable theme in modern administrative law. The Task
Force supports, in principle, the efforts to achieve
this objective in the amendments to the Act. At the
same time, we are of the view that the board will lose
its informality, and with it much of its effectiveness,
if it becomes too much like a court in its modes of
procedure. 5 °
FEATURE I: ACCESS TO THE TRIBUNAL
a)

Establishing a Mental Disorder or Illness:

The finding that an offender is mentally ill or
disordered is advanced as the first criterion for
determining access to the tribunal. This criterion is
expressly set out in subsection 19(1) of the Penitentiary
Act. 51
A threshold question for determining access to the
tribunal is whether it should embrace behaviourally
disordered inmates who may not per se be mentally
disordered. The Steering Committee on Mentally and
Behaviourally Disordered Inmates 52 proposes a target group
of mentally and behaviourally disordered offenders described
as:
A group of offenders which contains psychiatric
categories from the acute schizophrenic to character
disorders; also included are many behavioural problems
such as sexual deviants and drug addicts, as well as
other problems not subject to psychiatric
classification, but sufficiently disruptive as to
warrant intervention. 53
Providing access to psychiatric facilities to persons
with behavioural problems and particularly to persons who
were "sufficiently disruptive as to warrant intervention"

might incur criticism that access to such a broad range of
persons would overwhelm current institutional capabilities.
The discussion of options which follows focuses upon
offenders suffering from a mental disorder or disability as
opposed to on those with behavioural disorders.
i)

Options as to Available Tests

One available criterion is to require that an offender
is suffering from a mental disorder. The Mental Disorder
Project definition parallels that of the Ontario Mental
Health Act 54 and defines mental disorder as a "disease or
disability of the mind". 55
The American Bar Association Standing Committee on
Association Standards for Criminal Justice has advanced two
criteria for determining accessibility to mental health
care. 56 The first is a "severely mentally ill prisoner"
defined as "a prisoner who suffers a substantial disorder of
thought, mood, perception, orientation or memory which
gravely impairs judgment, behaviour or the capacity to
recognize reality or the ability to meet the demands of
life". The Committee notes that this definition is the
traditional psychiatric description of "psychosis". 57 The
policy premise underlying use of the definition is that the
standards for the commitment of prisoners to mental health
facilities should parallel those used to commit nonprisoners. 58
The second criterion advanced by the ÇRmmittee relates
to "severely mentally retarded prisoners".'' These persons
are defined as "a prisoner with a very significant
subaverage general intellectual functioning existing
concurrently with substantial defects in adoptive
behaviour". The policy underpinning this definition is that
the standards for determining commitment of mentally
retarded prisoners should parallel those regarding the
commitment of mentally ill prisoners. 60
The Alberta Task Force, 81 which examined the Alberta
Mental Health Act in 1983, advocated adoption of the
definition of mental disorder used in Vermont 62 which
employs language almost identical to the above-described
definition of severely mentally ill prisoners but excludes
mentally retarded persons. However, the Task Force would
modify the definition by excluding mental retardation or a
disorder which is restricted to the relationship between the
individual and society. The purpose of this proposal is to
exclude from the definition disorders of social interaction
and mere eccentricites in behaviour.63

ii)

Is the Establishment of Mental Disorder Enough?

Once mental disorder has been established, should
access to the hospital via the tribunal be further
restricted? One option is not to so restrict such access.
Establishing a relatively low threshold for access to
provincial hospitals by federal inmates may present a
resource and administrative problem. The more critical
problem, however, may be that this criterion is
insufficient to satisfy Charter and administrative law
requirements where involuntary transfers are contemplated.
The Alberta Task Force Report notes that the European Court
of Human Rights has established three criteria for the
lawful detention of persons in mental health facilities:
1

)

a true mental disorder (mental illness or personality
disorder) must be established before a competent
authority on the basis of objective and reliable
medical expertise;

2)

the mental disorder must be of a kind or degree
sufficiently serious to warrant compulsory confinement;
mere nonconformist or abnormal behaviour being
insufficient; and

3)

the validity of the continued confinement depends on
the persistence of such a disorder."

Inherent in these criteria is the recognition that the
sanctity of individual liberty and security is not to be
lightly disturbed. Section 7 of the Charter expressly
recognizes this principle." It may be argued that
recognition of these principles must inform any test
proposed to permit the involuntary transfer of prisoners to
hospitals for mental health care.
One alternative option to a blanket threshold of
"mental disorder" is to impose a higher test wherever the
involuntary transfer of inmates is contemplated. Therefore,
while it may be appropriate for the test of mental disorder
to be the sole criterion for permitting voluntary transfers,
additional tests may be required where involuntary transfers
and/or involuntary commitment to the hospital, are
contemplated.
The Alberta Mental Health Act" permits compulsory
hospitalization upon the satisfaction of three criteria. A
person, whether a convicted offender or a civilian, must be
found, upon medical examination, to be:

a)
b)
c)

suffering from mental disorder;
in a condition presenting a danger to himself or
others; and
unsuitable for admission to a facility other than as a
formal patieàt.

The latter criterion infers that the person is either
unable, because of his mental disorder, to give consent to
such an order , or refuses to be hospitalized voluntarily.
The Task Force7 6 recommends that one who is competent to
refuse admission should only be involuntarily hospitalized
if the other two criteria (mental disorder and
dangerousness) are met.
The Ontario Mental Health Act" permits the involuntary
commitment of a patient whom the attending physician finds
is suffering from mental disorder of a nature or quality
that likely will result in,
(i)
(ii)
(iii)

serious bodily harm to the person;
serious bodily harm to another person; or
imminent and serious physical impairment of the
person.

It is to be noted that, unlike the Alberta Mental Health Act
test described above, the Ontario Mental Health Act test is
disjunctive rather than conjunctive.
The comparison of crlteria in these two provincial Acts
raises another important consideration. Should discussion
regarding access to a transfer tribunal be premised on the
assumption that one standard should apply to all inmates
across the country regardless of the province in which they
are incarcerated? Alternatively, because section 19 of the
Penitentiary Act contemplates the transfer of federal
inmates into provincial hospitals, should the admission
requirements of the governing provincial Mental Health Act
be used? An argument in support of this latter position is
that doctors at the provincial hospitals are otherwise in
the difficult position of having to apply two different sets
of standards depending upon whether the patient is a federal
inmate or a civilian.
One obvious advantage of having a national set of
admission criteria is uniformity in the accessibility of
mental health care to all federal inmates. Another
advantage is that a tribunal might be empowered to order
transfers of inmates to hospitals even where the hospital
does not wish to take the inmate. At present, there are no
mechanisms in many of the provincial health Acts which
compel the provincial hospitals to receive needy federal

inmates. Many of the Acts either vest discretion in the
hospital administration to admit the inmate notwithstanding
that admission criteria are met or, where admission is
deemed compulsory once the enumerated tests are met, some of
the other Acts contain a basket clause which sets out
circumstances for refusing admission of eligible persons. 69
FEATURE II: THE MECHANICS OF TRANSFER

a)

Voluntary Transfer

—

All Three Parties

In the context of section 19 of the Penitentiary Act, a
voluntary transfer is a transfer where it is established
that the inmate is suffering from a mental disorder and the
inmate, the correctional authority and the hospital all
agree that the inmate should go to the mental health care
facility.
The American Bar Association recommends the following
procedure to effect such transfers:
1.

the prisoner must make an application to the
mental health or mental retardation facility
indicating a desire for treatment;

2.

the application is endorsed by the Chief Executive
Officer of the correctional institution agreeing
to the transfer; and

3.

the application so endorsed is accompanied by a
report of an evaluation conducted by the mental
health or mental retardation professional. 7 °

If this type of model was adopted to facilitate section
19 Penitentiary Act transfers, the main departure from
current practice would be an express requirement for the
correctional institution to consent to the inmate's
admission to the hospital. In addition, the tribunal would
act as a more formal vehicle for effecting what is now a
purely administrative procedure.
A number of procedural questions arise from this
model. Would the application of the inmate prima facie
precipitate the necessity of an evaluation report or would
the requirement for the consent of the correctional
authority act as a screening mechanism? The American model
seems to contemplate such a screening mechanism. Once the
inmate's application had been accepted by the hospital,
would the offender be empowered to subpoena past medical
records to support his application?

b)

Voluntary Transfer
Hospital Disagrees

-

The Prisoner Agrees but the

The Law Reform Commission has recommended that the
transfer of inmates from prisons to psychiatric facilities
should require the consent of both the prisoner and the
psychiatric facility which is to receive him. 71 The
Commission does not, however, make recommendations regarding
specific procedures to be followed in effecting these
transfers. 72
The American Bar Association recommendations regarding
transfers involving an unwilling party are premised on the
policy that any such transfers should be made by a
court. 73 Where an application for a voluntary transfer had
been rejected by the mental health or mental retardation
facility, and the corrections officials believe the
applicant was a severely mentally ill or seriously mentally
retarded prisoner, the Chief Executive Officer of the
correctional facility (or a designee) would be able to file
a petition with the court for a court-ordered transfer to
the facility. Notice of the petition would be sent to the
hospital at the time the petition was filed with the court.
The petition should be accompanied by the prisoner's
voluntary auolication and the report of a mental
evaluation./ 4
The recommendation further provides that the mental
evaluation reports should diagnose whether the prisoner is
mentally ill and/or mentally retarded and should provide the
specific behaviour of the prisoner which has led the
psychiatrist to make that assessment. Such reports would be
disclosed to all parties prior to the hearing./ 5
The discretion vested in the court would be restricted
by the provision that a transfer would be absolutely
prohibited unless a report from a mental health or mental
retardation professional indicated that the prisoner
suffered from a severe mental disability. The court could
order the prisoner to a mental health or mental retardation
facility if it found, by clear and convincing evidence, that
the prisoner is severely mentally ill or was seriously
mentally retarded. 76
If this type of procedure was imported into the
Canadian context, a number of concerns might arise:
1.
The first question is whether a federal tribunal would
be constitutionally empowered to force a provincial hospital
to accept a federal inmate into its care. As discussed

earlier, subsection 92(7) of the Constitution Act, 77 vests
the provinces with exclusive jurisdiction for the
establishment, maintenance and management of hospitals "in
and for the province". Currently, the admission of federal
inmates to provincial hospitals for psychiatric care is
governed by the Mental Health legislation of the province in
which the offender is incarcerated. As noted earlier, the
obligation of the hospital to admit a needy inmates various
from one province to another. For example, the relevant
Mental Health Acts of New Brunswick and Ontario empower the
hospital to refuse to admit a proposed patient
notwithstanding the provisions of the Act where the hospital
is of the view that hospitalization is not urgent or
necessary. 78 Some provincial mental health legislation
compels the hospital to admit the person either as an
informal patient (voluntarily admitted) or as an involuntary
patient once specific criteria are met. 79 The pertinent
legislation of other provinces grants the hospital
authorities the discretion to admit the proposed patient
even though they meet statutory tests for voluntary or
involuntary admission."
While constitutional authority for the establishment of
a federal screening mechanism to transfer federal inmates to
provincial hospitals would appear to flow from its criminal
law power° 1 or its jurisdiction over the management of
penitentiaries, 82 any federal legislation purporting to
force the provincial hospitals to accept inmates from
penitentiaries might risk constitutional challenge. Such
authority would rest either on the basis of the two federal
powers noted above or pursuant to the federal government's
residual peace, order and good government power. However,
further study of the constitutional implications of a
federal screening mechanism would be warranted if a transfer
tribunal was created.
Many of the concerns over jurisdictional questions
could be alleviated by provision for the transfer of section
19 inmates to federal mental health facilities associated
with the penitentiaries. However, replication in the
penitentiaries of the array of services available at the
provincial level would carry considerable resource
implications for the federal government.
2.
A second concern involves the difference between the
proposed test for a transfer where all three parties agreed
In the former,
and a transfer where the hospital disagreed.
the clear wording of the American Bar Association
recommendation would not require the offender to be severely
mentally ill or mentally retarded. It would permit a
prisoner who "desires treatment or habilitation" in a mental
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health or mental retardation facility to apply for such
treatment leaving it within the discretion of the hospital
to accept the prisoner. 83 In contrast, the American Bar
Association recommends that a court-ordered transfer should
be prohibited where the psychiatrist making the assessment
did not find that the prisoner was severely mentally ill or
mentally retarded.8 4 It is submitted that the problem lies
in the fact that in both situations the prisoner would be
actively seeking the treatment and yet access to treatment
would not be the same. If a similar scheme was implemented
in Canada, it might involve a section 15 Charter problem. 85
3.
An additional feature of the scheme which might be
problematic is that it would be the mental health or mental
retardation professional (presumably of the resisting
facility) who would prepare the prisoner's mental evaluation
report." The question arises as to whether the tribunal
would have any authority to remedy an improper diagnosis by
the doctor which precluded access to the inmate of mental
health care? This matter would depend upon the
characterization and composition of the tribunal. If the
tribunal was a court composed of a superior could judge then
it presumably would retain the inherent powers in the court
to subpoena documents and witnesses in order to scrutinize
the exercise of discretion by hospital staff. As a superior
court it would have jurisdiction to issue prerogative writs
(certiorari, mandamus, prohibition etc.) in appropriate
circumstances.
If, on the other hand the tribunal, though of a
judicial characterization, was composed of members of the
community as well as the legal and medical professions, then
its power to compel hospital staff to perform their
statutory duties would depend upon the powers assigned to it
by the parent statute. Where no express powers of review
were assigned to the tribunal, an improper diagnosis by the
hospital would merely be reflected in the transfer decision
made by the tribunal, which in turn, might be reviewable
under the Federal Court Act.
4.
A further question which arises is whether or not the
correctional facility involved should be empowered to block
a transfer to a mental health facility? If so, then
provisions should be considered which would permit the
correctional facility to make representations before the
tribunal, to receive notice of proceedings, copies of
documents, and rights of appeal against transfer decisions.

c)

Involuntary Transfer

—

The Prisoner Disagrees

At present, federal inmates may be involuntarily
transferred to provincial hospitals if they meet the
involuntary admission standards of the provincial Mental
Health Act of the province in which the hospital is
situated. As mentioned earlier in the paper, these
standards vary from one province to the other. The Ontario
Act requires a finding by the examining psychiatrist that
not only is the prisoner mentally ill but his mental
disorder will likely result in serious bodily harm to
himself or to another or will likely result in his imminent
and serious impairment 87 Other Acts have much broader
criteria. 88
The provincial Acts do not provide for a hearing for
the purpose of determining that a person should be
involuntarily admitted to the hospital. This is a purely
administrative decision. The Acts do provide for ex post
facto review hearings to determine whether the patient
should continue to be detained involuntarily. 89 The
compliance of these hearings with the common law doctrine of
"fairness" varies depending on the particular provisions of
the provincial Mental Health Acts.
The American experience with involuntary prison to
hospital transfers is helpful in determining the types of
safeguards which have evolved pursuant to the "due process"
protection in the American constitution.
Beginning in 1972, the United States Supreme Court had
decided a series of cases involving the due process rights
of persons convicted of criminal offences." The due
process protections of the American constitution operate to
safeguard "protected interests". 91 In the context of prison
to hospital transfers, the question arose as to whether
inmates had a "protected interest" in such transfers. 92
In Humphrey v. Cady" the United States Supreme Court
recognized that commitment in a hospital is a "massive
curtailment of liberty" which requires due process
protection. 94 In addition, the same court in Addington v.
Texas 95 recognized that involuntary confinement in a
hospital can create a significant stigma for the individual
and affect his likelihood of being granted parole or being
subject to compulsory treatment. 9 b
In the landmark case of Vitek v. Jones 97 the
constitutionality of a Nebraska statute authorizing
involuntary prison to hospital transfers was challenged
under the due process provisions. The statute authorized
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the transfer of a mentally ill or retarded inmate to another
facility without a hearing where proper treatment could not
be given in the correctional institution. 98 The district
court concluded that the inmates in the case had a liberty
interest in remaining at a penal institution for two
reasons: (i) 'the state statute required findings of "mental
disease or defect" and an inability to be given "proper
treatment" in the prison complex prior to transfer; and (ii)
the transfer was a most significant alteration in the nature
of confinement. 99 The court found that the inmate had been
subject to involuntary treatment at the hospital and
concluded that this, coupled with the commitment,
constituted such a substantial change in the conditions of
confinement that a liberty interest was implicated." 8
When the issue was considered on appeal to the United
States Supreme Court, the district court decision was
accepted that the tests set out in the state statute had to
be met before an inmate could be transferred. 1 "
Furthermore, the Supreme Court concluded that even without
the special state statute, an inmate retained a liberty
interest in not being sent to a mental health facility. 102
Having concluded that a protected liberty interest was
at stake, the court established the following minimum
procedural safeguards necessary to satisfy the due process
rights of transferees: written notice that a transfer is
being considered; a hearing; an opportunity to present
testimony and cross-examine witnesses; an independent
decision-maker; a written statement of evidence relied on by
the decision-maker; availability of "qualified and
independent assistance" (not necessarily legal counsel)
furnished by the state if the inmate cannot furnish his own;
and effective notice of the foregoing rights. 103
The American Bar Association incorporated these
procedural safeguards into its recommendations and added the
right to legal counsel (and to legal aid where necessary) as
well as the right to have the transfer determined by a
The
judicial as opposed to an administrative body. 104
commitment criteria parallel those proposed to permit the
hospital-opposed transfer of inmates. 1 u 5
These recommendations raise a number of questions and
concerns when considered in the Canadian context.
1.
If a federal tribunal was to consider the involuntary
transfer of federal inmates to provincial hospitals pursuant
to criteria which were independent of those contained in
provincial Mental Health Acts, it could be argued that the

test for admission should be higher than the requirement
that the offender is severely mentally disordered. In
contrast to the American Bar Association recommendations, it
might be appropriate to require, as most of the provincial
Mental Health Acts stipulate, that the inmate posed a clear,
substantial, or likely danger to himself or to others or
that the lack of medical treatment would likely cause
serious deterioration of his condition. 1 " There is a
strong argument for saying that these higher threshold.tests
would be necessary to repel constitutional challenges under
the Charter of Rights. 10 /
2.
A tribunal incorporating the procedural safeguards
listed in the Vitek v. Jones case would likely satisfy the
administrative law requirements of "fairness" (described in
more detail later). A possible variation on this model
would be to retain such a tribunal for all but involuntary
transfers. The latter could be determined by a court, such
as a specially constituted transfer court. The argument has
been made that involuntary transfers interfere with
individual rights to such a degree that they should be
determined within an adversarial court setting. 108
3.
The burden of proof proposed by the American Bar
Association is "clear and convincing evidence" which is
described as being a high standard. 1 " This standard is
premised on the policy that a high standard is warranted
where a transfer is made over the prisoner's objections. 11 °
The current criteria in the provincial Mental Health Acts
provide a sharp contrast to this high standard s
standards vary and include "where it is found" 11 and "is of
the opinion that." 112
A number of alternative burdens might be considered.
Use of "beyond a reasonable doubt" might be entirely
inappropriate in anything other than a judicial context,
especially in view of the difficulty of conclusively proving
a person's "dangerousness" or "likelihood of mental
deterioration". Use of the word "satisfied" is more
flexible and takes its meaning largely from the context of
its use e.g. in a civil context it can mean "proof on the
balance of probabilities"or "is of the opinion that" and in
a criminal context it means proof beyond a reasonable
doubt. 113 Use of the civil standard of "on a balance of
probabilities" is flexible and might be appropriate for
determinations of "dangerousness" the context of a
quasi-judicial tribunal.

d)

Emergency Transfer

Most of the provincial Mental Health Acts empower a
to a physician for an assessment where the officer
"reasonable believes" or "is satisfied" that the person is
threatening or attempting to harm himself or others and the
officer is of the opinion that the 2erson is "apparently"
suffering from a mental disorder. 114
Many of the provincial Mental Health Acts provide that
these emergency admissions are to be reviewed by the
provincial Review Boards. 115 The procedures before the
Review Boards differ slightly from one province to the
next. The Mental Health Acts of Ontario, Prince Edward
Island and New Brunswick, compel the Review Board to conduct
an inquiry into the patient's application and vest the Board
with the discretion to hold a hearing which may be held in
camera. 116 Where a hearing is held, the board has the
discretion to permit the patient to attend and where he does
not attend, the patient may have a person appear as his
representative." The patient or his representative may
call witnesses and make submissions but must obtain Vi..
board's permissim,before cross-examining witnesses.' 1° The
Saskatchewan Act" e grants the patient a right to these
procedural safeguards (the right for the patient to be
personally present at the hearing is qualified only to the
extent that the Review Board is of the opinion that his
presence there would be detrimental to his health).
The American Bar Association recommends that the chief
executive officer of a prison should be empowered to
authorize an emergency transfer to a mental health or mental
retardation facility in any situation where he or she
reasonably believed that an immediate transfer was necessary
to prevent serious injury to the prisoner or to protect the
safety of other persons. 12 ° An involuntary transfer hearing
would be initiated not later than forty-eight hours after
the transfer was effected to ensure that this procedure was
not used as an administrative transfer device.' 21 This
feature would have the advantage of allowing quick response
to emergency situations without sanctioning the arbitrary
detention of mentally disordered offenders.
The success of provisions similar to the American Bar
Association provisions in the Canadian content would largely
depend providing correctional institutions with the
resources to respond quickly and effectively to emergency
situations.
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FEATURE III: TREATMENT

Two important issues under this feature are the degree
to which an inmate could or should be subject to
non-consensual treatment and whether a transfer tribunal
would be constitutionally empowered to interfere in the kind
of treatment given to a hospitalized inmate. The first
issue concerns both moral and policy considerations. Should
an inmate who has been transferred to a provincial hospital
be subject to compulsory treatment? Certainly the policy
imperatives outlined in The Criminal Law and Canadian
Society and the provisions of the Charter of Rights are
pertinent to this issue.
The Law Reform Commission of Canada, in its Report on
Mental Disorder in the criminal process, has taken the
position that the offender's consent is germane to any
discussion of psychiatric treatment 122 and, therefore, has
recommended as a general rule that there should be no
treatment of accused or offenders at any stage of the
criminal process without consent. 123
It is the Commission's position that an individual
should be able to consent to treatment only if the treatment
meets the following three conditions:
(1) that the treatment is for the individual's
personal benefit;
(2) that the treatment is established and recognized
as likely to be effective for the condition
diagnosed; and
(3) that the treatment does not unreasonably subject
the individual to danger to life, limb or mental
impairment. 124
The Commission does not specify the party who would
bear the onus of proving that the proposed treatment met the
above conditions.
In the context of a transfer tribunal, the adoption of
such a provision might raise a number of questions. For
example, would such a requirement be necessary where the
inmate, as opposed to the hospital or correctional facility,
was seeking treatment? Does this, in turn, depend upon
whether mental health care is considered to be a privilege
as opposed to a vested right? Should such a requirement be
imposed only where an involuntary transfer is sought? What
is the burden of proof? Who decides whether this burden of
proof has been met?
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The Commission proposes two exceptions to the general
rule regarding the imposition of treatment. Non-consensual
treatment could be administered during an emergency, defined
as "necessary steps for the immediate preservation of life
or protection from serious bodily or psychiatric harm. 125
The second exception concerns persons who are unable to
consent because they are mentally incompetent. 126 The
Commission proposes that the test for determining
"incompetency" should be narrow and should focus on whether
the individual is sufficiently mentally aware to make a
decision even though, by objective standards, the decision
might seem to be wrong or unreasonable. 127
The Ontario Mental Health Act 128 is one example of a
legislative scheme which addresses the question of
non-consensual treatment. The general policy of the Act is
that psychiatric treatment shall not be given to an
involuntary patient without his consent. 128 Consent to
treatment does not include consent to psychosurgery
(removal, destruction or interruption of histologically
normal brain tissue). 138
The Ontario Act further provides that where an
involuntary patient refuses treatment or is incompetent to
give consent to treatment (and consent is not given by a
close relative), an attending physician, on notice to the
patient or his representative, may apply to the regional
review board for an order authorizing treatment. 131 The
physician, who must not be a member of the medical staff of
the hospital in which the patient is detained, must state
upon examining the patient that he believes the treatment is
necessary to substantially improve the patients mental
condition. 132
The regional review board may order the treatment after
it has held a hearing to which the patient is a party, and
is satisfied that the treatment is necessary to improve the
patient's mental health. 133 The Act does not specify the
procedures or safeguards which are to be followed at the
hearing.
Federal legislation which enumerated legal tests for
the imposition of non-consensual treatment on federal
inmates detained in provincial hospitals would undoubtedly
rely for its constitutional validity upon the federal
criminal law power, its jurisdiction over the management of
penitentiaries or its general peace, order and good
government power. As discussed earlier, the exact
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perimeters of these powers in the context of mentally
disordered inmates transferred to provincial hospitals is
not clear.
Some pertinent questions are: would the transfer
tribunal, upon complaint by the inmate, be empowered to
order a review of the inmate's detention? Would the
provincial hospitals be compelled to meet tests set out in
federal legislation before imposing treatment upon an
unwilling inmate detained in provincial facilities? Would
hearings be required before non-consensual treatment could
be imposed? If so, what procedures would be appropriate in
view of the Charter and current trends in administrative law
(discussed later in the paper)?
The advantage of providing a national set of criteria
to govern the imposition of treatment on federal inmates
detained in provincial hospitals is the uniformity of
procedures and safeguards available to such inmates. This
consideration may assume additional importance with the
arrival of section 15 equality rights of the Canadian
Charter of Rights and Freedoms in April, 1985. It would
seem, at present, that because provincial legislation
governing non-consensual treatment of mental health patients
differs from one province to another, inmates detained
pursuant to Mental Health legislation are not afforded
uniform safeguards and, therefore, must resort to
enforcement of their Charter rights to resist such
treatment.
FEATURE TV: RETURN TO THE CORRECTIONAL FACILITY

Under the provincial Mental Health Acts, a patient must
be released from the institution when he or she is no longer
in need of the observation, care and treatment provided
therein. 134 Offenders sent to provincial hospitals pursuant
to section 19 of the Penitentiary Act must be released at
the expiration of their sentence unless they are, after that
point, committed to the hospital as civil committees. 135
The Law Reform Commission proposes that either the
prisoner or the hospital should be able to request the
inmate's return to the correctional system subject to review
by the Sentencing Review Board. 138
In a separate Report on Dispositions and Sentences in
the Criminal Process, the Commission elaborates upon the
concept of the Sentence Review Board which it renames the
Sentence Supervision Board. 137 The Board would replace the
National Parole Board 138 and would be empowered to authorize
the release of an offender, at his request, from a medical
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facility upon such terms and conditions, including transfer
to a prison, as the Board saw fit. 139 Conversely, the
hospital authorities could advise the Sentence Supervision
Board that they wçre not able to offer the inmate effective
treatment and request that he be released or transferred. 140
Where the offender had received maximum benefit
from treatment within the hospital facility but was still
under sentence, the Board could consider and recommend
release under supervision in the community rather than
transfer to a prison institution. 141
The Commission appears to contemplate a quasi-judicial
character to the Sentence Supervisory Board by recommending
that it should develop and publish its rules of practice,
make decisions in accordance with the rules of fundamental
fairness, and respect the principles of equity and
justice. 142 The decisions of the Board would be subject to
review by the superior courts in cases where the sentencing
court did not retain final jurisdiction over the
offender. 143
The Commission does not expressly specify the
procedural steps and/or the safeguards which should
accompany the transfer and review procedures. Further,
there is no express requirement that either the offender or
the hospital should satisfy the Board that the offender's
release from the institution would pose a threat to himself
or to others.
The American Bar Association proposes 144 three possible
procedures to return a transferee to a correctional
facility. Firstly, where the prisoner, the hospital and the
correctional facility all agreed that the prisoner no longer
met the transfer criteria he should be returned promptly to
the correctional facility. 145
Secondly, where the prisoner wished to return to the
correctional facility over the objections of the hospital,
the prisoner would have to be returned to the facility or
involuntary transfer proceedings would have to be
commenced. 146
Finally, where the hospital decided that the prisoner
no longer met the criteria for involuntary transfer and
decided to return him, the correctional facility and the
court should receive written notice of this decision at
least fifteen days prior to the return. The notice should
include the factual basis for the return decision and should
confirm that the prisoner has been advised of his right to

object to the return. If the prisoner objected, it would
have to be included in the notice sent to the court. The
court should determine whether the return decision reflected
a deliberate indifference to the prisoner's mental condition
and could hold a hearing to determine this issue. 147 The
court would be compelled to hold such a hearing where the
hospital sought to return a prisoner who had spent ninety
days or less at the mental health or mental retardation
facility. The latter provision is a deliberate attempt to
curtail the earlier described problem of "ping-ponging"
prisoners between hospitals and correctional
institutions. 148
The American Bar Association recommendations for return
of the prisoner to the institution would have the advantage
of prdviding summary proceedings for consensual transfers
and more formal, quasi-judicial procedures for non-consensual transfers. However, if such proceedings were imported
into the Canadian context, a constitutional problem could
arise in the rare instance that the hospital wished to
continue detention of a committed prisoner but the
correctional authorities wanted him returned. It is
anticipated that the constitutional authority of a
correctional facility to compel the return of an inmate
committed to a provincial hospital would be challenged. One
possible solution to this problem would be for the
individual transfer agreements contemplated in section 19 of
the Penitentiary Act to address this issue.
FEATURE V: ACCESS TO INFORMATION

As noted earlier, the American Bar Association
recommendations propose that all mental evaluation reports
should be disclosed to all parties to the proceedings durin9
the determination of voluntary and involuntary transfers. 1 "
Some of the provincial Mental Health Acts do not
address the question of disclosure of mental evaluation
reports either to the inmate or to others. 15 ° The
permits the provincial government to
Saskatchewan Act 151
make regulations respecting the disclosure to the inmate
(complainant) of copies of documents obtained or furnished
to the review panel for the purpose of reviewing the
informal admission of the patient. However, such disclosure
is prohibited where the view panel "considers it undesirable
in the interests of the complainant or for_other special
reasons that this (disclosure) be done" • 152
The Ontario Mental Health Act 153 contains the most
detailed provisions respecting disclosure. As a general
rule, subsection 29(2) of the Act provides that no person
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shall disclose, transmit or examine a clinical record, which
is defined in subsection 29(1) as "the clinical record
compiled in a psychiatric facility in respect of a clinical
record". 154 Subsection (3) establishes that the officer in
charge of the mental health facility and the attending
physician may examine the clinical record. Further, the
section vests a discretion in the officer in charge to
disclose the clinical record to "any person" in six
enumerated circumstances. 155
It is interesting to note that the subsection does not
contain exceptions to disclosure similar to those outlined
in the provisions concerning disclosure of clinical records
pursuant to a subpoena. The latter prohibit disclosure
where the attending physician states in writing that he is
of the opinion that disclosure of the record would either
likely result in harm to the treatment or recovery of the
patient or would likely result in injury to the mental
condition of a third person. 156 Provision for a similar
test might be appropriate in the context of a tribunal to
transfer inmates to provincial hospitals. This is a
particularly relevant consideration where involuntary
transfers are contemplated and information concerning the
inmate's mental condition has been obtained from a fellow
inmate, a correctional employee (such as a guard or warden),
or from the inmate's own family who might later be subject
to retaliation by the inmate.
If such a limitation on disclosure to the inmate
patient was considered desirable, various options arise as
to how and by whom such exemption would be determined. For
example, the order for non-disclosure could be made by the
tribunal on the ex parte application of the doctor.
Alternatively, it could be made on the application of the
doctor with notice to the inmate to permit him to contest
the exemption. The difficulty with a provision of this
nature is that it would be virtually impossible to determine
whether the exemption should be upheld without the inmate
knowing the source and content of the information. One
possible remedy would be to permit disclosure of the
information to the inmate's representative or counsel with
an undertaking that the latter would not disclose the
contested information to the inmate.
The resolution of the issue lies in a successful
reconciliation of two competing interests: the interest of
the inmate having sufficient information to adequately
prepare for the transfer hearing versus the interest of
protecting persons who are likely to be subject to mental or
physical harm (e.g. harassment or assault) in the event that
particular information is disclosed.

A further consideration in the formulation of
disclosure provisions in a transfer model is the
administrative law principle that "fairness" imports a duty
of disclosure to the individual affected of all information
to be relied upon by the tribunal. 157 This principle was
reiterated by Mr. Justice Strayer of the Federal Court in
the case of Latham v. Solicitor General of Canada et al., 158
who held that both the common law and the section 7 Charter
concept of "natural justice" import the duty to act fairly.
The latter requires, at least, the tribunal to give an
outline to the applicant of the allegations being considered
against him. 159 Mr. Justice Strayer went further and held
that even if the authorization not to disclose is
"prescribed by law", it does not constitute a reasonable
limitation within the meaning of section 1 of the
Charter. 16° Similar considerations, he said, apply to
denial of the opportunity for the applicant to be present
during the "hearing". 161
FEATURE VI: REVIEW OF THE TRIBUNALS DECISION
ADMINISTRATIVE LAW CONTEXT

—

THE CANADIAN

It is anticipated that the decisions of a federal
tribunal established to transfer federal inmates to
provincial hospitals would be subject either to appeal by
the courts or to judicial review pursuant to sections 28 or
18 of the Federal Court Act. 162 In this regard it is
interesting to note that section 29 of the Federal Court Act
suspends the right of the Federal Court to review the
decision of a federal administrative body where a right of
appeal is provided in the tribunal's enabling statute. 163
In the context of a tribunal to transfer mentally disordered
offenders to provincial hospitals, this provision is an
important factor in deciding whether to provide a separate
right of appeal from the tribunal's decisions in the
enabling statute or whether to rely on the review provisions
of the Federal Court Act.
Section 28 164 of the Federal Court Act governs the
review of decisions required by law to be made on a judicial
or quasi-judicial basis. Section 18 165 incorporates the
common law which has evolved concerning purely
administrative decisions.
Judicial review under these sections will be discussed
with a view to alerting the reader to the features and/or
safeguards of a transfer tribunal which would be needed to
satisfy current administrative law imperatives.
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I.

Judicial Review within the Context of the Federal Court
Act
Preliminary Considerations
-

The Federal Court Act governs the review of the
decisions or orders of federal boards, commissions or other
tribunals. 166 A federal "board, commission or other
tribunal" is defined in paragraph 2(g) of the Act and has
been interpreted to include not only tribunals of several
members but also a single individual exercising powers as a
decision-maker pursuant to a federal statute. 107
Jurisprudence has established that preliminary
declarations by a tribunal as to its jurisdiction or to the
nature of its powers are not final determinations and thus
are not "decisions or orders" for the purposes of the
Act. 168 It is anticipated that a transfer tribunal would be
characterized as making "decisions or orders" because its
determinations would result in the transfer of inmates
pursuant to legislative criteria.
For the purpose of judicial review, the Federal Court
Act distinguishes between "decisions or orders not required
by law to be made on a judicial or quasi-judicial basis"
(purely administrative decisions) and those required to be
made on a judicial or quasi-judicial basis. 169 Extensive
case law exists which distinguishes purely administrative
decisions from those required by law to be made on a
judicial or quasi-judicial basis. However, a few general
conclusions may be made. The judicial or quasi-judicial
character of the latter type of decision must flow from the
common law or the provisions of the enabling statute
creating the tribunal. 170 Therefore, the existence of
procedural safeguards which do not amount to "law" (e.g.
embodied in administrative guidelines) do not per se render
the decision judicial or quasi-judicia1. 171 Judicial or
quasi-judicial decisions usually involve the determination
of individual rights or interests in accordance with
objective criteria whereas purely administrative decisions
involve broad policy questions necessitating the exercise of
discretion or opinion. 172
II.

Review of Judicial or Quasi-Judicial Decisions Pursuant
to Section 28 of the Federal Court Act

Section 28 of the Federal Court Act empowers the
Federal Court of Appeal to review judicial or quasi-judicial
decisions on three grounds. 173 The first ground, which is
the failure to observe the principles of natural justice or
otherwise act beyond or refuse to exercise jurisdiction,
covers the major bases for relief at common law. 174 The

second and third grounds, however, represent an increase in
the scope of traditional common law review. They are: i)
error of law in making a decision or order; and ii) basing
an order or decision on an erroneous finding of fact made in
a perverse or capricious manner or without regard to the
evidence. 175
At common law, a tribunal commits jurisdictional error
where its decision is in breach of the rules of natural
justice. 176 The tribunal also commits jurisdictional error
when it erroneously decides a preliminary or collateral
matter which determines its jurisdiction; acts in bad faith;
bases a decision on extraneous matters; fails to take
relevant matters into account; or conducts an inquiry or
answers a question not remitted to it. 177 These grounds,
with the exception of breach of the rules of natural
justice, are self-explanatory.
A.

Compliance with the Rules of Natural Justice

Compliance with the rules of natural justice implies
three duties: the right to a hearing; the right to a
decision by an unbiased decision-maker; and the right to
have the decision-maker hear any oral evidence presented. 178
Each of these requirements will be briefly examined.
i)

The Right to a Hearing (audi alteram partem)

Provision for a hearing in the enabling statute
establishing the tribunal has been held to satisfy the
hearing requirements of the rules of natural justice. 178 In
other cases, additional safeguards have been required. 18 °
In the absence of an express statutory provision, the
duty to hold a hearing has been implied in judicial or
quasi-judj.Ri»al decisions where the rights of individuals are
affectedz I " or where the consequences of the decision are
serious; 182 or where the determination of the matter
involves ascertainment of objective facts in the context of
a contest between opposing parties. 183 The primary
obligation of the audi alteram partem rule is to give
persons specifically affected by the decision a reasonable
opportunity to present their case. 1 "
If a judicial or quasi-judicial tribunal is
contemplated to effect the transfer of federal inmates to
provincial hospitals, it should contain the following
safeguards in order to satisfy the audi alteram partem rule:

a)

Oral or written submissions: The requirement to
give a hearing can be met by giving the party
affected an opportunity to make written
submissions 18 D as there is no absolute requirement
to give'an oral hearing. 186 The operative
consideration is whether the decision-maker has
adequate knowledge of all sides of the matter in
controversy. 187

b)

Notice: the requirement of adequate notice means
that the decision-maker will supply persons
specifically affected with sufficient information
about the proceedings and sufficient warning of
the intention to make a'decision as will enable
them: (a) to prepare their case and to respond to
the case anticipated from the other side; and (b)
to appear at any oral hearings conducted. 188

c)

Disclosure: at common law, the rule has been that
persons affected are entitled to know the "gist"
of the proofs and arguments against them but there
is no general obligation on tribunals to allow
cross-examination of witnesses in oral hearings 189
to allow mss-examination on written
or
submissions.'"

d)

Right to present evidence: this rig4 n i»s limited
to relevant evidence and submissions"' and
subject to the authority of the decision-maker to
restrict the presentation of evidence. 192

e)

Judicial notice: individual statutory decisionmakers are entitled to take judicial notice of
certain facts. 193 They may also be entitled to go
outside the material submitted in evidence to
supplement evidentiary deficiencies, provided the
supplemental information is of a public nature or
of a kind that was available to the parties before
the hearing. Also, statutory decision-makers may
also take account of their general knowledge of
the regulated area in reaching a decision. 194

The following is a list of safeguards which have
been held not to be requirements of the rules of
natural justice:
1.

Legal representation 195 (however, in some
situations the legal complexity of issues, the
factual nature of disputes, and the seriousness of
allegations and consequences may lead courts to

say that denial of a right to representation
results in an inadequate opportunity to be
heard) • 196
2.

Public proceedings 197

3.

Reasons for the decision 198 (unless the failure to
give reasons amounts to a substantive error of
law 199 ).

4.

Strict rules of evidencen° (however, the closer
the hearing resembles a criminal trial, the more
stringent are the courts in requiring strict rules
of evidence) .201

ii)

The right to an unbiased decision

The second rule of natural justice is the duty
upon the de0.sion-maker to render unbiased
decisionsn. The common law test for bias is whether
the apprehension is one that reasonably well informed
persons could properly have. 2 " Two indicators of bias
which are pertinent to a transfer tribunal are the
decision-maker sitting on an appeal of his or her own
decision 2 " and the decision-maker acting as
complainant, investigator or prosecutor in the same
proceedings. 2 "
For example, the Legal Task Force Committee on
Mental Health Services in Ontario 206 has criticized the
practice of the psychiatrist member of the mental
health review boards interviewing the patient prior to
the hearing. The problem is that the psychiatrist has
become a "witness" before the very board of which he is
a member and, unlike other witnesses, is not readily
amenable ko questioning concerning the basis of his
opinion. 2 ° In the transfer tribunal context this
potential administrative law problem could be avoided
by provision for medical reports from independent
psychiatrists.
Some cases have held that there is no bias where a
statutory scheme authorizes participation in the
decision-making process of someone who otherwise would
be held to be disqualified at common law. 208 If
however, a judicial transfer tribunal was implemented,
the propriety of statutorily providing for the
decision-maker to sit on an appeal of his own decision
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or to assume an additional role of investigator in the
proceedings is questionable.
This is particularly true
if the tribunal was to assume an adjudicative role and
determine both the voluntary and involuntary transfers
of federal inmates to provincial hospitals.
iii)

He who decides must hear

This principle of natural justice holds that
members of a tribunal who have not heard all the
evidence should not participate in the decision-making
process. 209 Some cases have gone further and held that
the members of the tribunal should not even participate
in the deliberations or discussions preceding the
decision. 21 °
B.

Errors of Law

The second ground for review by the Federal of Appeal
pursuant section 28 of the Federal Court Act is an error of
law in making a decision or order. 211 This ground expands
the traditional common law position that errors of law are
only reviewable if they are non-jurisdictional errors and
appear on the face of the record. 212 At common law, the
record comprised the document initiating the proceedings,
the pleadings if any, and the adjudication or order of the
tribunal, but not the evidence or the reasons for the
decision unless the tribunal chose to incorporate them. 213
Section 28 of the Federal Court Act removes the
requirement that the error of law must appear on the face of
the record. The reason advanced for this provision is that
it attempts to prevent a tribunal from avoiding review by
not giving reasons. 214
An error of law is an error in the application or
interpretation of some legal standard, statutory or
otherwise. 201 For example, the inteubretation of a
statutory test is a question of law.' Therefore, in the
context of a transfer tribunal which was required to make
decisions on a judicial or quasi-judicial basis, the
improper interpretation of a statutory test of "mental
disorder" would render the tribunal's decision reviewable
pursuant to paragraph 28(1)(b) of the Federal Court Act.
One jurisprudential test advanced to define an error of
law which warrants interference by the court is where the
decision is unreasonable in the sense that no tribunal
acquainted with the ordinary use of language could
reasonably reach that decision.217

C.

Errors of Fact

The final ground for review set out in section 28 of
the Federal Court Act is basing a decision or order on an
erroneous "finding of fact that was made in a perverse or
capricious manner or without regard for the material before
it". This provision represents an expansion in the grounds
for judicial review over those available at common law which
holds that, with a few exceptions, errors in fact finding
are not subject to judicial review. 218 Two exceptions to
this rule relate to jurisdictional error, defined either as
an entire absence of evidence 219 or the use of irrelevant
evidence in reaching a decision. 220
In interpreting the test in paragraph 28(1)(c) of the
Act, the Federal Court of Appeal has held that it is not
entitled to upset a decision simply because the tribunal's
finding is against the weigh of the evidence. 221 In Puerto
Rico v. Hernandez (No. 2), 2e Mr. Justice Thurlow reiterated
i-h -difference between an appeal and judicial review and
confirmed that the latter is not a rehearing of the matter
but is concerned merely with the legality of the
decision-making. 223 His Lordship stated further, that on
review, unlike appeal, the court is not entitled to
substitute the decision or order that it believes should
have been given, but can only set aside the decision or
order and return the matter to the tribunal with
directions 224
In practice, the test applied by the Federal Court to
findings of fact seems to resemble the test applied by
appellate courts 225 and is whether, on the whole of the
evidence, the finding of fact was one that a reasonable
person acting judicially could make. 225 It has been held
that credibility, trustworthiness and cogency of evidence
are all best left to the tribunal to determine. 227
III. Review of Purely Administrative Decisions Pursuant to
Section 18 of the Federal Court Act

The review of purely administrative decisions made by
federal tribunals is governed by section 18 of the Federal
Court Act ,228 and is vested in the Trial Division.
There are no grounds advanced in section 18 for the
review of purely administrative decisions and thus the
common law principles are still applicable.
Traditionally at common law, purely administrative
decisions were not reviewable if they were made in good

faith. 229 In the correctional context, this position was
exemplified by the Supreme Court of Canada decision in
Howarth v. The National Parole Board. 230 The court's
decision reflected the traditional view that the decisions
of prison authorities were purely administrative decisions
and, thus, were not reviewable, as they related to
privileges rather than to rights. 231
In practice, the characterization at common law of a
decision-maker as purely administrative resulted in few
safeguards for the applicant whereas a person whose
interests were determined by a judicial or quasi-judicial
board was protected by a full panoply of safeguards. 232
In the 1970s, a line of cases emerged in England which
had the effect of minimizing the administrative/quasijudicial distinction by super-imposing a minimum duty of
fairness on the decisions of all public decision-makers. 233
fairness was imported into Canada with the Thedoctrinf
Supreme Court of Canada decision in Nicholson v.
Haldimand-Norfolk Regional Police Commissioners 234 which
involved a probationary police officer who was dismissed
without a hearing and without reasons. In the Nicholson
case, the then Chief Justice characterized the duty of
"fairness" as involving something less than the procedural
protection of the rulès of natural justice. 235 He also
adopted English authorities which discussed the elasticity
of the concept of fairness and held that its components
depended upon the nature of the investigation and its
possible consequences upon persons affected. 238
The application of the doctrine of fairness in the
correctional context was firmly established by the case of
Martineau v. Matsqui Institution Disciplinary Board
(no. 2). 237 The applicant had been convicted of "flagrant
or serious" disciplinary offences and punishment by
dissociation for fifteen days on a restricted diet. He
alleged that neither he, nor anyone representing him, was
present when the Board took evidence regarding the
commission of the offences.
The Supreme Court of Canada established two important
principles in this case. First of all, administrative
decisions not required by law to be made on a judicial or
quasi-judicial basis, were reviewable by the Federal Court,
Trial Division, to ensure not only that they had been made
in good faith, but also that they had satisfied the minimum
requirements of procedural fairness. 238 Mr. Justice
Dickson, speaking for the minority opinion of the court,
held that the decisions of any public body empowered to

decide any matter affecting the rights, interests, property,
privileges, or liberty of any person were reviewable by writ
of certiorari even where the decision was characterized as
purely administrative, as opposed to judicial or
quasi-judicia1. 239
The second important principle established by the court
in Martineau (No. 2), was that this general duty of fairness
resting on all public decision-makers, imported some measure
of procedural fairness which was less than the full panoply
of conventional natural justice rules. 240
The factors which may affect the requirements of
fairness in the prison context are the weight of the
interest at stake, the nature of the inquiry, the authority
of the decision-maker, the internal procedural rules of the
institution or body and the urgency of the issue to be
decided. 241
The following is a list of jurisprudentially defined
rights which flow from the doctrine of fairness:
i)

disclosure of relevant facts forming the basis of the
tribunal's decision ;242

ii)

the right to present evidence to dispute the accuracy
of facts previously determined by a court in related
proceedings; 243

iii) the requirement that the tribunal act without bias; 244
iv)

the right to be present when oral evidence is given; 245

v)

the opportunity to cross-examine or question
witnesses; 246 and

vi)

the right to counsel in some circumstances. 247

The following is a list of some safeguards which have
been held not to flow from the doctrine of "fairness": a
plurality of hearings or representations and counterthe right to an oral hearing (as opposed
representations; 248
to the right to make written submissions); 249 the right to
counse1; 20 the right to disclosure of all (as opposed to
relevant) facts taken into account by the decision-maker; 251
right to cross-examine all witnessés giving evidence andthe
adverse to the applicant's position. 252
The foregoing discussion illustrates that the
components of natural justice are strikingly similar to

those of fairness. The principal difference between the two
concepts appears to be that the requirements of natural
justice are relatively fixed whereas the components of
procedural fairness tend to vary form one case to the other,
depending upon the nature of the investigation and the
effect of the decision on individual rights or interests. 253
The foregoing discussion also establishes that only
decisions required by law to be made on a judicial or
quasi-judicial basis are subject to substantive review
pursuant to section 28 of the Federal Court Act. 254
As noted earlier, a discussion of the grounds for
judicial review under the Federal Court Act is pertinent to
the tribunal concept because it determines the nature and
number of safeguards which should flow to persons affected
by its decisions. If such safeguards were not statutorily
set out in the transfer scheme, they might be engrafted by
the courts either pursuant to sections 18 or 28 of the
Federal Court Act, which incorporate the common law, or
pursuant to the Canadian Charter of Rights and Freedoms. 255
It is to the latter that we now turn to consider its
possible impact upon a transfer scheme for mentally
disordered offenders.
6)

THE CANADIAN CHARTER OF RIGHTS AND FREEDOMS

This section focuses on three provisions of the Charter
which might affect the operation of a transfer tribunal.
The discussion concerning section 7 of the Charter (the
right to life, liberty and security of the person) considers
the effect of that section on the common law concepts of
fairness and natural justice.
Consideration of section 12 of the Charter (the right
not to be subjected to cruel and unusual treatment or
punishment) examines the test for cruel and unusual
punishment and its relevance to the tribunal concept.
The anticipated effect of section 15 of the Charter
(equality before and under the law) on the transfer tribunal
concept is examined in light of the administrative
implications of the American equality provisions.
i)

SECTION 7 - THE RIGHT TO LIFE, LIBERTY AND SECURITY OF
THE PERSON

Section 7 of the Canadian Charter of Rights and
Freedoms provides:

Everyone has the right to life, liberty and security of
the person and the right not to be deprived thereof
except in accordance with the principles of fundamental
justice.
To anticipate the impact of the Charter on a transfer
tribunal, the concept of "fundamental justice" must be
compared with the common law principles of "natural justice"
and "fairness".
Natural justice, as discussed earlier, implies three
well-defined duties which constitute procedural safeguards.
The concept of "fairness", as previously discussed, is
concerned with procedural fairness as opposed to substantive
fairness. Procedural "fairness" implies procedural
safeguards in the course of decision-making while
substantive fairness pertains to a review of the merits of
the decision e.g., whether the decision itself is fair as
opposed to how it was made.
With regard to "fundamental justice", Canadian
jurisprudence is currently divided as to whether the term
imports not only compliance with procedural fairness but
also with substantive fairness. 25 ° The resolution of this
issue carries very important implications for a transfer
tribunal. If such a mechanism was characterized as purely
administrative, and "fundamental justice" was restricted to
procedural fairness, then by common law principles, which
are retained by section 18 of the Federal Court Act for
Federal Court review purposes, the tribunal's decisions
would have to comply only with the requirements of
procedural fairness. If however, the concept of
"fundamental justice" was held to incorporate substantive
fairness, then the jurisdiction of the courts to review the
decisions of purely administrative tribunals would be
greatly expanded, in so far as the actions of the tribunal
were alleged to have breached a section 7 Charter right.
The courts, for the first time, would be able to review the
substantive merits of a decision made by a purely
administrative tribunal.
If, on the other hand, the transfer tribunal was
characterized as a judicial or quasi-judicial body and the
concept of "fundamental justice" incorporated "substantive
fairness", it seems doubtful that section 7 would add
significantly to the grounds for review set out in section
28 of the Federal Court Act since the latter provides for
substantive review on the basis of an error of law whether
or not it appears in the reasons for the decision, or on the
basis of an erroneous finding of fact made in a perverse or
capricious manner.257

Some cases which have defined "fundamental justice" in
terms of "procedural fairness" have contrasted the former
with the common law "fairness" doctrine. In Latham, 258 Mr.
Justice Stayer stated that the revocation of parole did not
require the judicial type process associated with natural
justice since parole was not a right but a privilege. 258
However, the requirements of section 7 of the Charter
implied procedural fairness commensurate with the interest
affected. 28 ° His Lordship thus equated fundamental fairness
with procedural fairness but tied the specific components of
the latter to the magnitude of the interest affected.
In the circumstances of this case the court held that
the requirements of fairness and fundamental justice vested
the inmate with the right to notice of the allegations
against him, the right to be present at the hearing, and the
right to be represented by counse1. 261
In Caddedu v. The Queen ,262 Mr. Justice Potts seemed to
indicate that the scope of section 7 of the Charter exceeded
the doctrine of "fairness" at common law by holding that the
applicant, whose parole had been revoked without a hearing,
was not entitled to a remedy under the doctrine of
"fairness" but was so entitled under section 7 of the
Charter. 263
However, while the Caddedu case seemed to indicate that
the scope of section 7 of the Charter was broader than that
of "fairness", a different conclusion was reached by the
same court in Chester v. The Queen. 264 In that case, the
inmate had been transferred to a special handling unit
pursuant to the Penitentiary Act and Penitentiary Service
Regulations with only cursory notice of the reasons for the
transfer. The court held that the protection given to a
person in this situation was the right to procedural
fairness whether it was considered under the common law z the
Canadian Bill of Rights, or section 7 of the Charter. 28
The court held further, that the correctional authorities
had breached the duty of fairness in failing to give the
inmate notice of the transfer and an opportunity for him to
respond in writing. 266
From the discussion of the foregoing authorities cited,
it is evident that some cases have equated "fundamental
justice" with both "natural justice" and "fairness". Other
cases have suggested that "fundamental justice" goes beyond
"natural justice" because it embraces substantive review of
decision as well. One author suggests that the difference
between "fairness" at common law and "fundamental justice"
in section 7 of the Charter relates not to the content of

the two concepts but to their effect. 267 That is, while a
statute or regulation can limit or preclude a procedural
safeguard which fairness would impose, section 7 of the
Charter is a guarantee of fundamental justice which
supersedes a statutory limitation unless the provision can
be characterized as a reasonable limitation within the
meaning of section 1 of the Charter. 2 68
At present, it is not clear whether the inmate has a
right to mental health care. The United Nations convention
mentioned earlier establishes a prima facie right of an
inmate to medical treatment by prison staff.
In the recent case of Collin v. Lussier, 269 the court
held that an inmate had a right of access to medical care as
part of the right to security of the person as guaranteed
under section 7 of the Charter. The applicant, who had a
heart condition, successfully argued that his transfer from
a medium to the more stressful environment of a maximum
security institution, without notice to him of the
substantive reasons for the transfer, interfered with his
Charter right of security of the person. 27 °
The court also held that when the effect of an
administrative decision was to breach an inmate's section 7
Charter rights, the decision became one involving
constitutional law, and fundamental justice must accordingly
be observed. 271
The case illustrates that regardless of the
characterization of the decision of the board as purely
administrative, inmates now enjoy certain entrenched,
constitutional rights which transcend administrative law
principles.
ii)

SECTION 12 — THE RIGHT AGAINST CRUEL AND UNUSUAL
TREATMENT OR PUNISHMENT

Section 12 of the Charter provides:
Everyone has the right not to be subjected to cruel and
unusual treatment or punishment.
The characterization of the transfer of federal inmates
to provincial hospitals as either "treatment" or
"punishment" depends upon whether it was viewed as a further
deprivation of liberty 72 or as a mechanism to protect the
public and to treat the inmate. 273 This, in turn, might
depend upon whether the transfer was voluntary.

The controversy regarding the test of "cruel and
unusual" treatment or punishment was canvassed by the Mr.
Justice Linden in Mitchell v. A.G. Ont. 274 His Lordship
proposed a disproportionality test in the following terms:
In my opinion, the standard to be applied is
determining whether the treatment or punishment is so
excessive as to outrage standards of decency and
surpass all rational bounds of treatment or
punishment. The test, thus, is one of
disproportionality: is the treatment or punishment
disproportionate to the offence and the offender?
Evidence that the treatment or punishment is unusually
severe, and excessive in the sense of not serving a
valid penal purpose more effectively than a less severe
treatment or punishment, will suffice to satisfy the
test of disproportionality. 275
Another test which has been advanced regarding cruel
and unusual treatment or punishment is whether it can be
described as outrageous or excessive or beyond the rational
bounds of morality. In Belliveau v. The Queen 276 the court
held that the loss of remission for breach of mandatory
supervision did not constitute cruel and unusual treatment
or punishment as the loss of remission cannot be said to be
disproportionate. Further, the mandatory supervision
program was in accord with Canadian standards of decency and
propriety and could be applied upon a rational basis in
accordance with ascertainable standards. 277
These tests are pertinent to the transfer tribunal as
they indicate that minimum substantive standards should be
set out in legislation to justify an extensive interference
with individual liberty. For example, a statutory provision
which empowered the tribunal to effect involuntary transfers
of federal inmates without reference to any tests to justify
the transfer, might offend section 12 of the Charter
pursuant to this test. However, a similar provision
regarding voluntary transfers might not be offensive.
Section 12 of the Charter might also be used to advance
the argument that it is cruel and unusual punishment not to
grant an inmate access to the mental health treatment—Fé.
needs. To date, there have been no decisions under Section
12 of the Charter determining the validity of transfers made
pursuant to section 19 of the Penitentiary Act.
iii) SECTION 15 — THE RIGHT TO EQUALITY BEFORE AND UNDER THE
LAW AND EQUAL PROTECTION AND BENEFIT OF THE LAW
Subsection 15(1) of the Charter states:
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Every individual is equal before and under the law and
has the right to the equal protection and equal benefit
of the law without discrimination and, in particular,
without discrimination based on race, national or
ethnic origin, colour, religion, sex, age, or mental or
physical disability.
This section, which comes into force on April 17, 1985,
might have a considerable impact upon various areas of
administrative law, especially those dealing with
identifiable groups of people e.g. inmates, mentally
disordered persons, and children.
It might be argued that section 15 requires that
mentally disordered offenders should be afforded access to
the same kind of mental health care that is available to
private citizens. Not to do so would be to discriminate
against these persons on the basis that they were
imprisoned. However, the counter-argument is that the
restricted access of mentally disordered offenders to
hospital care would be justified if these restrictions were
embodied in legislation and constituted "reasonable limits
prescribed by law". 278
Alternatively, the argument might be advanced that the
involuntary transfer and detention of mentally disordered
persons constituted prohibited discrimination on the basis
of mental disability under section 15(1) of the Charter.
This issue was considered by the Prince Edwards Island
Supreme Court in Reference Re Procedures and the Mental
Health Act 279 which held that restrictions which have
historically been imposed upon persons suffering from a
mental disorder because of their infirmity constitute
reasonable limits within section 1 of the Charter. 28° The
court noted that these persons, from the earliest days of
English legal history, have been treated as a separate class
and have been the subject of special care either for their
own protection or for the protection of others. 281
The Department of Justice has, in its Discussion Paper
of January 14, 1985, on Equality Issues in Federal Law,
confirmed the need to bring legislation and administrative
policy governing convicted mentally disordered offenders
into line with the Charter and has indicated that this
process is to be accomplished within the context of the
Mental Disorder Project. 282
Charter rights are subject to reasonable limits
"prescribed by law" "as can be demonstrably justified in a
free and democratic society" 283 The latter phrase is
.
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important because it permits (and arguably invites) the
court to consider relevant jurisprudence and legislation of
other jurisdictions e.g. the United States, in determining
whether Charter rights have been violated. The term
"prescribed by law" has been held to embrace both statutory
law and doctrines of common law. 284
A brief discussion of the administrative implications
of the American constitutional equal protection clause 285 on
prison to hospital transfers in the United States might be
helpful in anticipating the impact that section 15 of the
Charter would have on a Canadian transfer tribunal.
To place the American experience in a historical
context, it should be noted that the traditional view in
American correctional law was that transfers of inmates in
federal prisons to mental hospitals was a matter of
administrative discretion and raised no legal issue. 286 The
prisoner was in the custody of the attorney general during
his sentence who was charged with providing adequate medical
care for each inmate. 287
To address the needs of inmates requiring prolonged
inpatient services away from the prison population, the
Federal Government and almost every state had enacted
special statutory authority permitting the transfer of
mentally ill prisoners to mental health facilities. 288 The
general procedure was to have a prison doctor certify to the
prison director that the individual inmate was mentally ill
and required hospitalization in a mental health facility .289
With the concurrence of the director of the mental hospital,
the inmate was transferred and remained in the mental health
facility kintil he was deemed ready to return to the
prison.‘ 9 u No hearing, either internal or external, formal
or informal, was required. 291
The traditional view that the conviction, as opposed to
placement in a mental health facility, deprived the inmate
of his liberty, prompted the courts to ignore the
question of procedural safeguards surrounding the transfer
on the basis that there wa po interest at stake worthy of
constitutional protection.' 9 '‘ Whereas the early cases were
grounded on the due process clauses of the fifth and
fourteenth amendments, a new approach concerning the equal
protection clause developed to challenge the transfer
process. 293
In the case of Baxstrom v. Herold 294 the United States
Supreme Court struck down a New York law which
differentiated civil commitment procedures for the mentally

ill on the basis of whether the individual had been a
prisoner. The issue in Baxstrom was not the transfer of an
individual from a prison to a mental health facility, but
the disposition of that person following completion of his
sentence •295
In 1969, two federal circuit courts applied the
principle in Baxstrom to persons currently serving criminal
sentences. 296 Each court concluded that a person's location
at the time of commitment was irrelevant to the basic issue
of committabilty. 297 In United States ex rel. Schuster v.
Herold 299 the United States Court of Appeals for the Second
Circuit held that the inmate who is to be transferred to a
mental health facility should be given a hearing on the
question of committability with "substantially the same
procedures...as are granted to civilians when they are
involuntarily committed to a mental hospital." 299 The court
did not define the specifics of the meaning of
"substantially the same procedures."n°
A similar result occurred in Matthews v. Hardynl where
the United States Court of Appeals for the District of
Columbia concluded that an inmate's transfer to a mental
health facility necessitated a judicial hearing and the
safeguards provided in normal civil commitment
proceedings.n 2
In recent years, attacks on transfer statutes based on
the equal protection clause have been successful in several
American states although the issue has yet to be
conclusively decided by the United States Supreme Court. 3 "
7.

A COMPARABLE ADMINISTRATIVE MECHANISM: THE PROVINCIAL
REVIEW BOARDS

In attempting to predict the safeguards which would be
required in the decision-making process of a transfer
tribunal, it might be helpful to consider recent
jurisprudence regarding the Ontario Advisory Review Board.
Two recent cases have declined to characterize the decisions
of the Advisory Review Board as either purely administrative
or judicial/quasi-judicial. 304 These courts have followed
the recent trend, evidenced by the Martineau 305 case, of
avoiding rigid administrative law classifications and have
held, simply, that the Board is under a duty to act
fairly.nb
In the Ontario Court of Aueal decision in Re Abel et
al. and Advisory Review Board, 3 u 7 the operative
consideration precipitating a duty to act fairly, was

whether the decision of the board or tribunal would affect
the rights, interests, property or liberties of any person
or whether it would be investigating or making a report that
might result in a person being subject to "pains or
penalties" or adversly affected by the investigation and
report. The court held that the decision or investigation
of the Advisory Review Board was a decision of this kind.
This position was followed in the case of Re Egglestone and
Advisory Review Board 308 where the court held that the duty
of fairness required the Board to give the substance of the
facts it would be considering to the patient contesting his
continued detention and to his counsel. The court
recognized that the duty on the Board to disclose
information was subject to the overriding statutory
discretion vested in the chairman of the Board to limit
access to information which might cause harm to the patient
or others if disclosed. 3 "
In the Eggleston case, the court held that the duty of
fairness gave the patient and/or his counsel the right to be
present at the hearing before the Advisory Review Board
while the psychiatrists who had examined the patient gave
their opinions. This right, however, was subject to the
chairman's statutory authority in the provincial Mental
Health Act to exclude either the patient and/or his counsel
while the psychiatrist gave evidence which the chairman
determined to be detrimental to the patient or to others. 310
the duty of fairness did not grant the patient the Howevr,
right to cross-examine the psychiatrist at the hearing or to
gain access to any notes or records of Board psychiatrists
made in the course of their investigation and interview of
the patient. 311
These cases tend to support the conclusion that a
tribunal set up to transfer mentally disordered inmates to
provincial hospitals would be, at a minimum, subject to the
duty of fairness. The specific components of that duty, as
discussed earlier, would depend upon a number of factors
including the effect of the decision on individual rights or
interests. The consent of the inmate to the transfer might
be the operative consideration in determining the kinds of
safeguards which would be required to satisfy common law and
Charter protections.
For example, a purely consensual transfer conceivably
could be made without the assistance of a transfer tribunal
except to the extent that the latter retained a general
supervisory role over these decisions or assumed a reporting
function to the Solicitor General. In this event, it is
unlikely that the decisions of the tribunal would be
reviewable. Alternatively, the tribunal could act as a

screening mechanism to ensure that all applications for
consensual transfers were made properly and involved needy
applicants. If this type of model was adopted, the tribunal
arguably would be required to satisfy the doctrine of
fairness. These requirements might involve a right to
disclosure of all material before the tribunal on which it
would rely to make its decision, and a right to a hearing to
contest facts, and to present evidence in the event that
particular facts in the application were contested.
As a general rule, it would be fair to suggest that an
applicant whose application was contested by either the
receiving hospital or by correctional authorities would be
entitled to know the facts forming the basis for the
objections and an opportunity to contest facts and present
his or her case before the body or tribunal adjudicating the
issue. On the basis of the Abel and Eggleston cases
discussed earlier, it is anticipated that the applicant's
right to disclosure of medical information could be
statutorly subordinated to the discretion of the hospital or
the tribunal where disclosure of the information would
likely result in harm to the applicant or to others.
The involuntary transfer of inmates obviously implies
an extensive interference with rights as it might involve
forced medical treatment. In this regard, the decision of
the Quebec Super? Court in Institut Philippe Pinel de
is of interest. In that case the court
Montréal v. Dion
ordered that a provincial psychiatric institution has
authority to force any patient detained pursuant to
Lieutenant-Governor's warrant to undergo psychiatric
treatment and therapy required by his condition. The court
held that the patient was clearly ill and his refusal to
accept treatment condemned him to "detention in
perpetuity". 313 The court stated that since the patient in
these circumstances was unable to give valid consent to
treatment, the court must act as parens patria (guardian2 of
him and substitute its decision for that of the patient. 314
However, a special medical committee was to be established
to review the patient's care regularly. 315 Similar
reasoning might apply to involuntary hospital transfers
although it is important to note that in the Dion case the
patient was held indeterminately in the provincial hospital
pursuant to Lieutenant Governor's warrant whereas the legal
authority to detain non-committable federal offenders would
terminate upon the completion of their sentence. 316
Involuntary transfers are the strongest case for
requiring judicial procedures and safeguards. One option is
to limit involuntary transfers to emergency situations with

specific statutory criteria defining the test of an
"emergency". Another option is to permit involuntary
transfers upon satisfaction of statutory criteria
establishing that the inmate is severely mentally ill or
that his condition poses a threat to himself or to others.
A final consideration involves whether the initial
decisions of the tribunal would be further reviewed by the
If so,
tribunal a second time e.g. by different members.
concerns regarding the bias and the natural justice rule of
"he who decides, must hear" would have to be addressed. It
is to be noted that where a statutory internal review regime
has been established, the person aggrieved by the tribunal's
decision must exhaust this review procedure prior to
instituting an application for judicial review by the
courts 317
8)

CONCLUSION

Pertinent considerations regarding the concept of a
tribunal to transfer mentally disordered inmates to
provincial hospitals may be grouped into the following issue
areas:
1.

Function of the Tribunal

What problems would the tribunal be designed to
address?
What would be the scope of its function? For example,
would it act as a residual ombudsman-type of body handling
the complaints of inmates, medical, and correctional staff
regarding institutional mental health care for inmates?
Alternatively, would the tribunal be principally concerned
with the transfer of federal inmates to provincial
hospitals? If so, would it handle only consensual
transfers? Would it constitute a mechanism merely to screen
out needy applicants and to get them into the hospitals or
would it attempt to assert continuing authority over how
hospitalized inmates were treated and when they were
returned to the correctional institution?
2)

Constitutional Concerns

Whatever function the tribunal assumed, would it have
the constitutional authority to effect its mandate?
3)

Policy Imperatives

What policy considerations should inform the tribunal's
function and operation?

4)

Features of the Tribunal

What features should the tribunal possess? This
question is obviously related to the tribunal's function.
In the context of a transfer tribunal specific questions
which arise are:
i)

What would be the threshold mental condition which
would have to be proven before an inmate would be
eligible for a transfer to a hospital? How would
this condition be established? By whom would it
be established?

ii)

What kinds of transfers would be permissible? For
example, would inmates be transferred only on a
voluntary basis? Would involuntary transfers be
permitted? If so, in what circumstances would
they be permitted?

iii)

Who would be able to approach the tribunal for a
transfer? Would the inmate have access to the
tribunal? Would the correctional facility or
hospital have access to the tribunal? On what
basis would one or all of these parties be able to
initiate transfer proceedings?

iv)

Who would comprise the tribunal? Would a court be
the preferable decision-maker? In what
circumstances would decisions be made by a court
as opposed to be an administrative body?

)

What procedures would govern a transfer decision?
Would there be a hearing? Who would be the
parties to the hearing? Would legal counsel be
present? What rules of procedure and evidence
would govern the hearing? What materials would be
disclosed to the parties?

vi)

Would the tribunal have any authority over the
type, nature or duration of treatment to which an
inmate was subject while hospitalized?

vii)

Would the inmate be returned to the correctional
facility prior to the termination of his
sentence? In what circumstances? What procedures
would govern the decision to return him?

viii)

Would there be a right of appeal and/or review of
the tribunal's decision? In what circumstances
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or on what grounds would this appeal/review be
permitted? By whom would the appeal/review be
determined?
This paper may raise more questions than it answers,
but it has attempted to alert the reader to some of the
legal and policy considerations which should be examined in
the formulation of an administrative mechanism to transfer
mentally disordered offenders to provincial hospitals
pursuant to section 19 of the Penitentiary Act.
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APPENDIX
DESCRIPTION OF ARTICLE 4 OF THE FEDERAL—PROVINCIAL
AGREEMENT BETWEEN THE FEDERAL GOVERNMENT AND THE
PROVINCE OF QUEBEC CONCERNING THE TRANSFER OF FEDERAL
INMATES INTO PROVINCIAL HOSPITALS PURSUANT TO
SECTION 19 OF THE PENITENTIARY ACT

As mentioned in the text of the paper, Quebec is the
only province which has entered into a formal agreement with
the Federal Government pursuant to section 19 of the
Penitentiary Act.
Article 4.2 of the agreement, which was
April, 1977, designates L'Institute Philippe
Montréal as the principal psychiatric centre
coordination and examination of applications
federal inmates into provincial facilities.

signed in
Pinel de
for the
to transfer

The agreement provides (in article 4.3) that the Quebec
government is to designate one or more psychiatrists who are
to be responsible for the administration of mental health
care in the penitentiaries within the province.
These psychiatrists must satisfy themselves that all
inmates referred to them by a CSC doctor have been examined
and that a recommendation regarding the inmate's mental
health care has been made to penitentiary authorities
(article 4.4). This provision would also permit the parties
to agree that public officials other than CSC doctors could
refer the inmate to a designated psychaitrist.

By article 4.5 of the agreement, the Quebec government
pledges to provide federal inmates with the mental health
care they need in both the penitentiaries and desginated
mental health centres commensurate with the inmates' needs
and circumstances.
Article 4.6 provides that an inmate is to be
transferred to a provincial hospital if the designated
psychiatrist makes such a recommendation and the regional
director of CSC consents, or if such a transfer is
authorized by a majority decision fo the Committee referred
to in Article 4.7. The latter provides that where there is
a difference of opinion between the designated psychiatrist
and the regional director of CSC, or between the attending
physician and the designated psychiatrist regarding the
transfer of a federal inmate to provincial facilities, the
matter is to be submitted to a committee of three
psychiatrists. One of these psychiatrists is to be
nominated by CSC, the other by the general director of the
designated psychiatric centre in the province (l'Institut
Philippe Pinel de Montréal), and the third by mutual
agreement of the two parties. The disputed matter is to be
determined by a majority decision of the Committee.
Aside from enumerating provisions regarding the keeping
of medical records and reports, the agreement does not
detail the procedural and evidentiary requirements to effect
prison to hospital transfers. For example, the agreement
does not list the procedures to be followed by the Committee
mentioned in Article 4.7 when it is addressing a difference
of opinion between a designated psychiatrist and a CSC
doctor regarding the inmate's mental health needs.

The principal focus of the agreement appears to be on
the financial implications of the scheme and on cost-sharing
arrangements.
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