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STATEMENT OF THE SOLICITOR GENERAL OF CANADA
ON THE ABOLITION OF CAPITAL PUNISHMENT

MAY 3, 1976

AN ANCIENT DEBATE
In beginning the debate on capital punishment, I am
sure all of us are aware of the fact that we are beginning the
latest installment of a very old debate.

The general lines of

this debate, the principal arguments on which it focuses, and
the central issues which it addresses have been stated and
restated down through the centuries.

Caesar and Cato offered

the Roman Senate arguments, which I know will be repeated in
the course of this debate.

An article recently referred to me

lays out, side by side, point by point, almost identical
arguments for and against abolition as quoted from the debates
in the French Constituent Assembly in 1791 and in the British
House of Commons one-hundred-and-sixty-five years later.

Again,

I know we will be covering many of the same arguments, and in
much the same terms, in the course of this debate.

Members who have been here for ten years, as I have,
will be participating in their fourth full-scale debate on
capital punishment.

Because the capital punishment debate is such a familiar
one, it is my duty to tread some well-worn ground in order
adequately to define the question ·before us.

\
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If in doing so I convince some members, and I am
especially thinking of the almost five dozen new members who
have not participated in a debate on this subject before, that
we must look at

thi~

matter from a new perspective, then I will

have done much to get this debate off to a good start.

It is

important to begin this debate by focussing sharply on the issue
we must decide and to dismiss from our minds some of the irrelevant
and extraneous matters which have traditionally played a role in
these debates, for, if we attack this question clearly, I believe
we must from a logical, ethical and public policy point of view,
decide to abolish capital punishment once and for all.

I ask Honourable Members to bear with me because there
is much complex argument which must be examined before we begin
discussion of the fundamental question on which we must focus our
attention.

We must take care to examine arguments coldly, logically,

empirically, and not be blinded or misled by emotional arguments,
catch-all slogans and imaginary solutions .

As in past debates on capital punishment we will hear
arguments concerning the deterrent effect of capital punishment,
or the lack of it, concerning society's right to take life,
concerning the adequacy of alternative punishments; concerning
the comparative experiences of other countries; concerning the
risk of judicial error; concerning the relevance of possible
inequalities of application of the death penalty among various

-
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groups in society; concerning the appropriateness of the timing
of this bill; concerning the role of retribution or, if you like,
vengeance in the criminal code; concerning the effect of capital
punishment on society itself; concerning the role which public
opinion should play in determining members' choices on this matter.
Further, we will no doubt hear many comments about the authority
of our great religious teachers on this issue; specific "case
studies" which are alleged to have a bearing on the resolution of
this question and about the kind of penalty which is deemed to
be just and fitting as a response to the horrible crime of murder.

Thousands of books and articles have been written on
these matters.
will be written.

I think it is safe to predict that thousands more
What I would like to do today is briefly trace

the most familiar lines of argument on these questions and, in
doing so, I will attempt to sharpen the points we must consider
and deal with those points in turn.

PUBLIC PROTECTION - THE FIRST PRIORITY
Right away, I would like to dismiss the argument that, ·
because the government is presenting a bill abolishing capital
punishment, it does not think murder is a serious and despicable
crime and, secondly, that it does not care about the victims or
the families of the victims of this crime.

Let me make it clear,

if it has to bemade clear again, that the Government of Canada,
the Ministry of the Solicitor General, and I personally see it as

'

.
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our first task in the field of criminal justice to protect the
Canadian public against violent crime.

The point we are making,

and the point that I will stress throughout these remarks, is
that capital punishment does nothing - nothing - to protect the
public, much less to ease the grief and anguish of those who
have lost loved ones through the act of the murderer.

I raise

the question now, not just because it is an argument that will
be made by participants in the debate, but because it is the kind
of emotional, illogical, rhetorical remark that all too often serves
to cloud judgment and deflect our attention from the real issue.

RELIGIOUS ARGUMENTS
A second distracting issue which I would like to dismiss
quickly; concerns the narrow citation of religious authority to
support retention of the death penalty.

If the mail of other

Honourable Members is comparable to mine, a not insignificant
and steady line of argument cites Scripture, and ancient religious
law, in order to support the ·case .for retention.

I raise this

point, not because I think that religious teaching has nothing to
sa~

to us on this subject, but for precisely the opposite reason,

that I think the moral teaching and wisdom which has come down through
the ages to us should be given the attention it deserves.

What

I am concerned about is narrow scripture citation, which as I

am

sure Honourable Members

any point of view.

know, can be used to support almost

So, for the record, I would simply like to

repeat words that the Honourable Member for Nanaimo-Cowishan- The-
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Islands (Mr. T.C. Douglas) · spoke ten years agb in this place
on this subject.

He said,

"It is always a dangerous practice to quote
isolated passages of Scripture.

The Bible

has been quoted in times past to support
slavery, child-labour, polygamy, the burning
of witches, and subservience to ·dictators.
The Scriptures have to be viewed as a whole.
The Bible is not one book, it is many books. ·
It does not have a static concept.

It

represents man's emerging moral concepts as
they have

gro~n

through the centuries.

It

is true that the Mosaic Law provided the
death penalty for murder.

It is equally

true, if one looks particularly at the
twentieth chapter of the Book of
that

t~e

Levi~icus,

Mosaic Law provided the death penal·ty

for thirty-three crimes including such thi ngs
as adultery, bestiality, homosexuality,
witchcraft, · and sacrificing the other gods
than Jehovah.

It seems to me that those

who want to pick out isolated texts from
the Bible in support of retaining the death
penalty for murder have to be equally
consistent and ask that the death penalty

-
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be retained for all the other crimes
listed in the Mosaic Law."

I have given a very brief outline of two arguments
that I think should not play a role in this debate, Honourable
Members will no doubt be wondering what arguments I do think
should be addressed here.

..

TWO CENTRAL THEMES
In my view, there are two central themes, and two

general lines of argument, which serve to embrace all of the
secondary questions which must be answered in this debate.

The first concerns the issue of deterrence,

or~

more

broadly put, the question of how we can take ef.fecti ve measures
to protect the Canadian public against violent crime, and _in
this case murder.

This is an argument about

means~

and in the

course of this argument a great deal of empirical, logical and
evidenciary arguments can be brought to bear.

I would like to

go through that argumentation, step by step, because, in my view;
an examination of the evidence must lead us to the conclusion
that capital punishment is no more effective a means of protecting
society than are alternate, less severe, and less error-prone
means.

-.....
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The second general line of argument concerns goals.
Ancient questions of justice, retribution,

vengean~e,

and the

fittingness of penalties to crimes, must here be addressed.
While it is often said that

arguments - ~oncerning

means and

·arguments concerning ends are wholly distinct, and utterly
unmixable types of argument, I feel that the two
other.

infor~

each

That is to say, arguments concerning what means are

effective take into account overall value assumptions.

Similarly,

arguments about those assumptions concerning ends, depend to a
certain degree upon empirical evidence that can be brought to
bear concerning the effects of value decisions.

THE DIMENSIONS OF VIOLENT CRIME
. In this debate we are primarily discussing murder.
This is as it should be, but I think that many of those debating
the question of capital punishment focus too narrowly, and for
that reason misconstrue the nature of our task.

There is no

doubt that those opposing the abolition of capital punishment
will cite statistics to spow that the murder rate as reported by

I.

'

the police in Canada has climbed since the last executions were

iI
I

carried out in 1962 from 1.2 murders per 100,000 population to

.I
I

I

2.4 murders per 100,'000 population in 1974.

This is a legitimate

i

statistic to cite, but the conclusion drawn from i t is usually

I

based on such a narrow view of the problem we are confronted with

I

as to make that conclusion suspect.
I •
I

I

.I
!

I

Those citing the increase in
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murder rates, and concluding from that statistic that the lack
of executions in Canada since 1962 explains the increase in
murders, run the risk of deluding themselves and those who
listen to them.

The reason I say this is because this argument utterly
ignores the dimensions of the problem of violent crime.

It is

my contention that this lack of perspective, and this facile
assignment of cause and effect relationship between the lack of
executions as cause, and the rise in the murder rate as effect,
is a principal stumbling block to an intelligent and informed
public discussion of the real problem.

The real problem is the

growth. in all violent crimes, indeed the growth of crime of all
types, both here in Canada and throughout the world in recent
years.

To put the matter in perspective, let us examine the
545 murders which took place in Canada in 1974.

These murders,

even when combined with the number of manslaughters, represent
precisely 0.5% of all violent crimes which occurred in
in 1974.

This proportion is unchanged since 1965.

Cana~a

I believe

the Canadian public, in expressing their concern about violent
crime, is not solely concerned with murder, -but is equally and
justifiably upset about the robberies, the attempted murders,
the assaults and the sexual offences which also fall under the
heading "violent crime".

Assaults in 1974 accounted for fully

I·
'I

·II

r
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I·'

II
I' ·
75% of all violent crimes, the same proportion as in 1965.

If

we are to be realistic, then we can conceive of some assaults,
wbundings and attempted murders as, if you like, "unsuccessful"
murders.

Unless we are prepared to exact the d·eath penalty for

those who indulge in this sort of violent behaviour against the
person, then those who argue that capital punishment is the only
effective deterrent available will be leaving aside as much as
80% of all other violent crimes, most of which are initiated by
the criminal without his knowing for sure that the end result will
not be a murder charge.

I have heard no Member of Parliament,

and no other responsible or serious citizen, suggest that this
be done.

THE CRIME PICTURE IN CANADA
But let us step back one more pace, and look at the

I:
I.

,.

overall crime picture in Canada.

It is true that the total

violent crime rate - that is the crime rate for all violent
offences -was 299 offences per 100,000 population in 1965, and
that this figure grew by 90% to 567 offences per 100,000 population

I·

in 1974.

;j

is both violent and non-violent - and then calculate the percentage

What about other crimes?

If we take all crimes · - ·that

of all crimes that is represented by violent crimes, then the
proportion of violent crimes to all crimes fell from 9.4% in 1965
to 8.7% in 1974.

This does not mean that violent crimes -are a

less serious problem.
were ten years ago.

Obviously they are twice the problem they
But those who would suggest capital punishment
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as a magical cure-all for crime in this country are speaking in
utter ignorance of the dimensions of the problem.
doubled since 1965, not just murder.

All crime has

And this is not merely

playing with figure's, for if those who would suggest capitaL
punishment as an effective method of fighting crime are serious,
they must argue that we should reinstitute capital punishment
for many more crimes than murder.

I am sure that no one who is

serious about this question would suggest that we go back to

..

the "bloody code'' of Eighteenth Century Britain, when death was
the penalty £or around 250 offences.

CRIME IN OTHER COUNTRIES
But before leaving this question of the extent of the
problem with which we are faced, let us also see what the
eXperience of other coun:tries has been.

Let us look specifically

at the United States, our nearest neighbor and perhaps greatest
influence.

As Professor James

Q.

V.Jilson of Harvard points out,

the early promise of the 1960's was marked by "the longest
sustained period of prosperity since world war two ..• A great array
of programs aimed at the young, the poor, and the deprived were
mounted."

And yet despite these .efforts to get at the economic

and social roots and causes of crime, "crime _soared.

It did not

just increase a little; it rose at a faster rate and at higher
levels than at any time since the 1930's and, in some categories,
to hi.g her levels than any experienced in this century."
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He cites some figures showing that murder rose from
4.5.per 100,000 population in 1962 to 9.4 per 100,000 population
in 1972, which was a higher rate than at any time since 1936.
I might point out in passing that it is also move than quadruple
the Canadian rate on a per capita basis.

But, just as in Canada, the problem was not confined to
murder, nor even simply to violent crime.

Robbery rose from

51.2 per 100,000 in 1959 to 131.0 per 100,000 in 1968.

Auto theft

shot up at an even more astonishing rate, and I am sure that I
need not remind Honourable Members of the tragically - shared

,I

II

experience that both our countries have had with drug-related

'J
l

crime and drug-related death in the last decade.

I

I could go on to demonstrate to Honourable Members that
the problem is not simply one of murder here in Canada, but that

-

it is a problem of all crime throughout the Western World.

And

I do not, I hasten to add, point this out with a view to sloughing
off responsibility or minimizing the horror of murder.

Far from

it, I do so in order to point out that we must address ourselves

to the right ques~, and t~at a simple concentration on c\pital
punishment and murder takes much too restricted a view of the
question which Canadians are concerned about, and which, I am
sure, Honourable Members are just as concerned about as I am.
I am certain that those who take the trouble to look at the overall
situation will come to the same conclusion that I have.

I would
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say that the proposed solution of reinstitution of capital
punishment is totally inadequate.

I say totally because the

problem of providing protection to the Canadian public is so
very, very serious, and because the proposed pseudo-solution of
capital punishment is

~o

empty that it amounts almost to an

attempt to ward off evil by means of superstitious ritual.

THE PEACE AND SECURITY ' PROGRAM
-Concentration on the issue of capital punishment does
not serve us well, if our purpose is - as it should be - the
finding of truly effective ways of protecting the public.

Such

concentration serves instead to distract our efforts, as was
pointed out by Sir Robert Mark, a 38-year veteran and currently
-t he Commissioner of the London Metropolitan Police, better
known as Scotland Yard.

This distinguished spokesman for the

police community in Great Britain, in addressing the Canadian
Association of Chiefs of Police last summer, made precisely the
point I am making here, when he said: "I am therefore opposed
to· the death penalty, and so are roost Qf my senior and · most
experienced · colleagues, simply because its continuance prevents
'

(

the reforms necessary to increase the effectiveness of criminal
justice. "

In presenting the series of legislative, regulatory
and administrative

proposa~s

which together from the Peace and

Security Package, the Government is attempting to focus on the
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real problems as described . by Sir Robert, and this focus aims
at including only effective measures to protect the public, and
at excluding ineffective measures.

This is a major reason for

abolishing capital punishment.

Having said this, and having I hope succeeded in
convincing Honourable Members that there is a much larger
problem which we must turn our attention to .in order adequately
to serve the Canadian people, I would like once more to come
back to the two principal questions I set out a
on the specific question of capital punishment:

ii
: 1J

few . m~ments

ago

the question·

of whether capital punishment is an effective means to the end
of the protection of the puDlic, and the question of whether

t

the use of capital punishment is in keeping with the ends or
values which we as a society embrace .

• · EFFECTIVENESS OF CAPITAL PUNISH.rvT..ENT

The question of means boils down in essence to a
question of effectiveness.
talk about deterrents,
protection of

pol~~en

While under this heading, we can

both general and specific, about the
and prison guards specifically from

those who allegedly have "nothing to lose" once having been
found guilty of a crime carrying a sentence of life imprisonment,
about the alleged saving of public money that would result from
execution of murderers rather than their long-term incarceration,
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.about the degree of

effectiv~ess

protecting the public against
and so on.

of the corrections system in

murd~rers

who have been incarcerated,

I think we can cut through all of these arguments to

define one central question which must be asked and answered.
That question, as framed by Professor Hugo Bedau of Tufts University is not whether the death penalty deters would-be murderers,
but whether it deters them more than the prospect of life imprisonment does.

As Professor Wilson put.s it:

"It is a matter of

dispute whether any penalty will have a deterrent effect on
murderers, but surely the prospect of a long prison term will have
as much as most others.

For the death penalty to be warranted, it

would have to supply an additional increment of deterrence sufficient to offset the costs of imposing it, those costs being the
risk of executing an innocent man, the opportunities for
discrimination in imposing the penalty, and the foregone possibility of rehabilitating the murderer.

Fairness would always be a

problem •.. because, though imposition of the death penalty could
be made mandatory, juries in such cases might be unwilling to
corivict at all for fear

of _ convict~ng ~rongly."

A MORE EFFECTIVE DETERRENT
So if this is the question, what is the answer?

From

all of the studies that have been done, both here in Canada and
in other nations, one cannot draw the conclusiqn that the prospect

\
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I

,I

of capital punishment is a more effective deterrent to prospective
murderers than is the prospect of a life sentence.

This is what

it all boils down to ·in the end.

/"

But Honourable Members need not take my word for it.

I

Let me refer to other authorities more expert in the field than
I, whose conclusions I think Honourable Members should listen to
with great attention.

Professor Thorsten Sellin,

the noted

u.s.

Criminologist, . attempted to determine the effectiveness of
capital punishment in four different ways.

Firstly, he compared homicide rates between adjacent
states with and without the death penalty.

The crude rates for

homicide in these groups of states appear to be about the same,
and to change in the same ways, regardless of whether a state
' .

'

does or does not have the death penalty on its books.

Secondly, he compared homicide rates within states
before and after they abolished or restored the death penalty. _
The change in status of the death penalty did not affect the
murder rate significantly.

Thirdly, he attempted to see what effect highly
publicized executions had on homicide rates.

---

could be found.

Again, no -difference
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\

DANGER TO POLICEMEN

And lastly, and most importantiy from the point of view
of this debate, Professor Sellin attempted to see whether policemen benefited from a supposed deterrent effect of capital punishment.

His finding was that the rate

a~

which police officers

were killed in ·states that had abolished capital punishment was
the same as the rate in states that had retained the death penalty.

Sellin was not alone in these findings.

Donald Campion

confirmed Sellin's findings with respect to policemen.

Another

researcher, William Graves, did studies which led thim to ask
whether executions actually increased the number of homicides in
the period immediately after they were carried out.

DANGER TO PRISON GUARDS
And what about prison guards, whose onerous and difficult
tasks include the keeping of inmates who presumably have "nothing
to lose" because they are already sentenced to life terms, and
therefore, supposedly have no reason · to refrain from murdering
the prison employees?

Professor Sellin

studied 59 persons who

committed murders in state and federal prisons in 1965 and
concluded that there was no reason to believe that the death
penalty could reduce "the hazards of life in prison".

In the

Canadian context, a study by Dogan Akman, a Canadian Criminologist,
concluded that "the argument that the commutation of death
sentences increases the life and occupational hazards in prison

~~~-

- - - ---- ~-~~~· ----------------------,

,j

''

- 17 -

finds no empirical support ...

MURDERERS WHO MURDER AGAIN
I'

,I!

:I

'I

One subsidiary point on this question

concern~

the

specific risk posed by convicted murderers who might murder for a
second time.

Again, I feel that Honourable

~!embers

should keep

in mind the experience we have had in Canada with this problem,
rather than dealing with suppositions on possibilities.

Our

records reveal that there have only been four people found guilty
of murder in Canadian courts who have been convicted of murder a
second time.

(There are, to be sure, three additional cases of

persons who committed murder in the United States and who were
either released or escaped and committed a second murder in
' .

I
I'

Canada, but I frankly do not see how these cases , over which we
had no control whatsoever, can have any bearing on this argument.)

I ,

I'

In order to prevent all second-time murders, we would
have to institute capital punishment for all murder, no matter
whether it fell under first or second degree, and execute in
each and every case in order to make absolutely, statistically,
certain that no such case would ever happen again in Canada.

In

view of our past experience with this phenomenon, I think that
most Canadians will agree that the price to be paid for this
certainty is much too high.

For in instituting such a policy,

we would be executing a large number of persons who would not
otherwise be executed except for the sole reason that we wished
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absolute assurance that they would not commit murder again.

THE FATTAH STUDY
On the general subject of deterrence in the Canadian
context~

I am sure that Honourable Members are familiar with

the study, by Ezzat A. Fattah, Chairman of Criminology Department
of Simon Fraser University, commissioned by my predecessor, and
which played an important role in the last debate on this subject.
Professor Fattah's conclusions, however, are worth citing again
for the benefit of those who have not read them recently.

The

conclusions of the study on the deterrent effect of capital
punishment within the context of the Canadian experience is that:

"Homicide rates ... are conditioned by factors
other than the death penalty.

They suggest

that the cause of homicide and murder cannot
be found in any single factor but in a total
social situation in which a special law or a
particular punishment can have little or no
effect."
And further:
"Nothing emerges from the study of trends· of
violent crimes in Canada that would support
or even suggest the proposition that the
suspension of capital punishment has caused
an increase in the homicide rate.

Although
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the data show that there has been a slight
increase in the homicide rate in recent years,
it indicates at the same time that this
increase cannot be attributed to any one
cause.

In. fact, on the basis of the data

and, for reasons explained above, it can be
safely claimed that

th~

suspension is unlikely

to have played a part in this increase."
i

1

As I stated abqve, the problem must be looked at in
a wider context as well.

As Professor Fattah also pointed out:

"If the increase in homicide were solely due
to the suspension of capital punishment then
it. should be limited to this offence.

Other

offences of viol,ence for which there has not
been a change in

puni~hment

should show no

increase or at least a lower increase than
that in criminal homicide.
I

I

show that this is not true.

Our data amply
Actually, the

increase in criminal homicide is the lowest
r

among all crimes of violence studied, a fact
which indicates that such increase can neither
be attributed nor related to the suspension
of qapital punishment."
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VARIATION IN MURDER RATES ·
This statement is equally true now.

Another interesting

conclusion which bears equally on the arguments concerning the
alleged effectiveness of capital punishment as a deterrent for
murder concerns the variability over time and over region of
murder rates throughout Canada.

Professor Fattah's conclusions

of three years ago are equally supportable now, on the basis of
later data.

He wrote in 1972 that "in many provinces such as

Nova Scotia (1968), Ontario (1968, 1969, 1970), Saskatchewan
(1968) and Alberta (1968, 1969), homicide rates actually declined
after capital punishment was legally suspended.

This speaks

eloquently against a link between this suspension and the overall
increase in homicide

If the suspension of the abolition of

capital punishment leads to an increase in criminal homicide,
this would necessarily have been reflected in the homicide rate
in the most populated, most urbanized, and most industrialized
province in Canada:

Ontario."

I might add, that this argument applies equally to the
large urban centres in the period since Professor · Fattah's
study was carried out.

In 1973 as compared to 1972, the murder

rate in Montreal and Vancouver fell, and
Toronto rose.

th~

murder rate in

The 1974 figures as compared to 1973 showed a

reversal of this:

that is, the murder rate in Mqntreal and

Vancouver rose, while that in Toronto fell.

If the same law,

I .
l
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with the same penalty, is in effect in all parts of Canada,
then clearly the variation in rates of crime cannot

·!

b~

_explained

'I'

solely by that sanction.

Other factors are at work, and if we

are to do anything effective about violent crime, then we must
focus on those other factors rather than on the purely . illusionary
effect of the statute itself.

ECONOMETRIC SCHOOL OF DETERRENCE
I would now like to address the question of the findings
of the econometric school of deterrence, and, specifically, the
findings of Professor Isaac Ehrlich of the University of Chicago.
In a widely cited article, Professor Ehrlich 1 s sophisticated
statistical studies are purported to show that each additional
execution would have resulted in seven or eight fewer murders.
This study, understandably, is often cited by those who argue
against the findings of the other scholars I have mentioned, in
order to buttress the retentionists• conclusion that capital
punishment does serve as an effective deterrent to the commission
of murder.
. I

I

I

I

Because the results of Professor Ehrlich 1 s analysis

differ markedly from the results of previous research on this

'

I

question, his work has naturally been very closely examined by
a large number - of scholars representing a variety of academic
disciplines. ·

I.

Necessarily, much of this examination results in very

I

complex and highly sophisticated argumentation.

Peter Passel!
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and John Taylor of Columbia Univer.sity, having examined Professor
Ehrlich's most interesting work, concluded that "the time series
model and data used by Ehrlich permit no inference whatever about
the deterrent effect of capital punishment".

Passel goes on to

assert that if Ehrlich's time series of 1933 to 1969 is recalculated
on a 1933 to 1962 basis, his findings would support precisely the
opposite conclusion:

namely, that retentionist states have more

murders than abolitionist states.

Robert G. Hann, 0£ Toronto, in a

sophisticate~

analysis

of the Ehrlich Study, stresses the finding of Professor Friedman
of Berkeley University, whose examination of Ehrlich's work led
him to the startling conclusion that if an algebraic error conunitted
by Ehrlich himself were corrected, and if the other aspects of his
work were valid, then his own analysis would imply that each
execution is related to an increase of 14 murders, rather than a
decrease of 7 or 8.

Franklin Zimring, a colleague .of Professor Ehrlich's
at Chicago, along with Albert Blumstein and Daniel Nagin of the
Carnegie-Mellon University, also criticized Ehrlich's work, on
grounds that the methodology is weak , the statistics arbitrary
and the fundamental data upon which the analysis is based,
unreliable.

Nagin warns that " policy suggestions based on

existing evidence, can

o~ly

be made with a clear recognition of

the inaccuracy of this evidence."

- - - - - -- - - -- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -- - - -- -- - - - - -- - - --I
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I cite these rebuttals at some length because I fully
recognize that those who do not understand the severe limitations
of Professor Ehrlich's study can easily be misled into thinking
that his conclusions should be accepted at face value.

It is

most important to stress that those who would cite Professor
Ehrlich without at the same time citing those who feel his study
is fatally flawed by methodological and statistical errors, are
treading on very dangerous ground.

I have no doubt that the kind of arguments and the
specific examples, which I have touched on briefly here will be
cited and argued about repeatedly in the course of this debate.
j

:' .

I

The question of deterrence, and the methods used for reaching
conclusions concerning it, have vexed philosophers, social scientists
and statisticians for many years.

BURDEN OF PROOF
So what can we conclude from this welter of evidence?
I think Professor Wilson of Harvard puts i t best in saying that:
"Three things can be said about recent attempts to
measure the deterrent effect of capital punishment:
I

1.

There is virtually no serious study that
indicates that the death penaity is a
qeterrent above and beyond imprisonment;

2.

None of these studies is sufficiently
rigorous to prove beyond dispute the

-
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absence of deterrence; and
3.

It is most unlikely we shall ever have

/

/

a study that settles the matter one way
or another, for the obstacles in the
way of a conclusive study are probably
insuperable."

I do not think that any serious student of the field
will dispute this finding.
draw from it?
of proof.

What is the lesson, then, that we must

I think it is obvious that it concerns the burden

It is my contention that if no irrefutable evidence

can be brought forward that capital punishment is a more effective
deterrent to the commission of murder than is a lengthy sentence,
then we must conclude that a lengthy sentence is preferable, and
that the burden of proof to conclude otherwise rests. with those
favouring the death penalty.

Furthermore, I do

no~

think that

retentionists can logically or ethically discharge that btirden
of proof.

MORAL ARGUMENTS
I have now given a brief review of the empirical or
factual evidence - or the lack of it - concerning the effectiveness
of capital punishment as

a

means to the end of protecting the

public against murder specifically, and violent crime generally.
The conclusion is that capital punishment cannot be supported on
empirical grounds. Can it, then, be supported by moral arguments,
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which is to say, by arguments setting out to show that capital
punishment is the only adequate punishment to express society's
outrage against the murderer?

This is what I have set out as the

second major question in this debate, the question concerning
I·,

goals or ends.

~vhen

we talk about the goals of a society, when we discuss

the values which a society embraces, we are, at one fundamental
level, discussing issues which cannot be resolved solely by
reference to facts.

Indeed, some philosophers argue that facts

and values are fundamentally different logical entities, and that

J

we can never discuss one in terms of the other.

It is in this

light that Professor Charles Black, of the Yale Law School, says
of the debate concerning the role of vengeance or retribution in
the criminal law:

' .j

"I know no way, finally, of effecting a meeting

of minds through reason, on the question whether sheer retribution
is a worthy motive for action by the political society.

I have

never been able to get beyond the point of seeing here one of
those ultimate clashes of value which cannot be resolved by

I

I

I. II

·I

argument."

,,'
But, in a more important sense, the value decisions
reached by individuals in society are clearly informed by their
perception of facts and situations in which they find themselves,
and it is from this point of view that empirical evidence, or
facts, can be brought to bear in an important way in a discussion
of values.
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Of course, we are here discussing the question of

\

whether capital punishment is the .only "fitting" or "just"
reaction which a society can make to the ultimate crime of
murder.

Very early in this speech, I mentioned the use of
references to the Mosaic Law, to the law of "eye for an eye and
a tooth for a tooth".

In so doing, I argued against those who

would construe i t narrowly and elevate i t to a place of automatic
supremacy in the context of our modern society.

I think that

most Honourable Members would agree with that point of view.

KILLING BY THE STATE
There are many Canadians who would reject the death
penalty even if i t could be proven to have a significant effect
in furthering the end of protecting Canadian society against
murder and other violent crime.

Perhaps the positions taken by

such religious and moral leaders as the Canadian Council of
Bishops and the Canadian Council of Churches, the Anglican,
Baptist, Methodist, and United Churches and others, falls into
this category.

One of the most moving statements of this nature I
have ever heard was written by Pauline Maitland, whose husband,
Const. Leslie Maitland, was murdered by one of the men who
currently awaits our decision on death row in the Don Jail.
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Mrs. Maitland wrote as follows:

!''

"In no way do I wish to interfere with the
course of justice and the safety of an
already overworked police department, but
the killing of this man (Vaillancourt)
would be completely foreign to all the moral
standards of both my late husband and

I

I'

myself ••• It would not bring Leslie back
and it is too easy a way out for all of us.
Society condemns murder, but is willing

I

to accept the murder of this man, in the
I

·.

name of justice.

Please do what you can

to prevent this terrible second crime,
before it is too late."

Others, taking the opposite view, think that it is
to dishonour the victim of murder to do other than put to death
his murderer, quite aside from the possible deterrent effect on
others.

~

For both of these points of view, the words of
Wilson seem to apply very well:

"The main issue remains that of justice - the
point .is not whether capital punishment

~ames
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prevents future crimes, ( but whether it
is a proper and fitting penalty for crimes
that have occurred.

That is probably as

i t should be, for such a question forces
us to weigh the value we attach to human
life against the horror in which we hold
a heinous crime.

Both that value and that

horror change over time."

There is little that argument can do to affect those
who hold either absolute view.

But, despite this, I do think

it reasonable to say that the vast majority of Canadians hold
views on the question of the suitability of capital punishment
in our society that are amendable to factual argument, and are
not based on either absolutist moral position. -

The argument is not whether life -is sacred and that if retentionist - then the taking of human life by murder must
be repaid by ex~cution, or - if abolitionist - then the taking
of human life, even that of the murderer, is never justified.
No, both can support their position by referring to the sacredness
of life, and neither position requires the argument that no life
can ever be taken under any circumstances (although, to be sure,
some abolitionists who are also pacifists, and, perhaps,
vegetarians, do argue this position).

The argument for most of

us, is whether killing of the murderer in the name of the state
is justified, or necessary, in the case of murder, in examining

-
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this argument we must not neglect the significant body of opinion
which concludes that capital punishment is the only "fitting"
response to murder.

THE JUSTICE OF VENGEANCE
It is my belief that many of these people have come to
this conclusion, as have writers such as Barbara Arnie! in a well
known Saturday Night article last year, that the traditional
approach taken to criminal justice over the past several decades
is one which has failed to further the goal of protecting society
and that, because of this, we must return to earlier concepts of
"justified vengeance" in order to "create a sense of reassurance
and satisfaction in society at large and make i t clear that certain
actions were approved and others condemned."

THE JUSTICE OF OUTRAGE
But let us try to define this argument a little more

''
;
I

,

closely.

Clearly those who call for reinstatement of capital

punishment in order to adequately satisfy society's justified
outrage against the murderer are not setting up the death penalty .
itself as a goal or a value for society.

I am sure that those who

argue this position take it up because they see capital punishment
as a justified reaction, not as an end in itself.
not an end in itself, what then is it?

But if it is

I think it is just as

clear that it is a means to another end, and that other end is the
effective protection of society and the righteous expression of

\

- 30 -

society's outrage against those who would violate one of its
ultimate values -

namely~

the right to live peaceful and safe

lives.

Honourable Members will see immediately that we are
once again involved in a discussion of means, and that implies
the duty to play close attention to an evaluation of the
effectiveness of those means in fulfilling the ends they purport
to serve.

I have given already a great deal of argument in order
to establish the point that there is no factual evidence whatsoever
to show that capital punishment is a more effective means of
furthering the end of protecting the Canadian public against
violent crime.

It is my contention that this fact, once it is

explained to and understood by the Canadian police, will result
in a shift in views on the part of at least some of those who
currently hold the view that capital punishment is the only
answer we have in reaction to the rise in the level of crime in
our country.

Professor Black of

Yale has written a book in

which he argues that arbitrariness, and the possibility 'of error,
will always be present in cases where the death penalty may be
inflicted.

He then argues that "if this thesis is right, then

in the full context the retribution question takes on what seems
to me a new form.

One must now ask oneself whether the moral

value of sheer retribution is sufficient to justify not only the
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infliction of death in accordance with clear standards and
without error, but also the infliction of death without clear
standards and by mistake.

No one can establish by proof that

an affirmative answer to the altered question is wrong; perhaps
i t may be thought that, in the moral order, the exaction of
vengeance is so indispensible a good that one must continue to
exact vengeance even though one has faced the fact that this
exaction is sometimes irrational and sometimes positively mistaken.
I confess that I cannot conceive the psychological possibility of
such a conclusion, on the part of a normal person, but that is
Jl

different from being able to prove it is wrong."

I

r!,.
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I
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I
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In Professor Black's view, then, the inevitability of
caprice and mistake is a fact which, in his view, should result
in a change in the view of those who support capital punishment
as a just punishment.

And surely the moral discussion on this point must centre
around the question of whether capital punishment is in fact just
and fair in both theory and application.

INEQUITABLE APPLICATION
This is a complex argument, but let us go through it
step by step.

Firstly, there is a great deal of evidence that

if justice requires fairness, then the application of capital
punishment in the past has not been just.

The most elaborate
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studies on this

ques~on

have been carried out in the United

States, and, in fact, the Supreme Court of the United States
struck down the death penalty in 1972 because of the very
inequality of the application of capital punishment, which was
carried out disproportionately on the poor, the black, and the
unrepresented.

This involves us in a discussion of the causes of
crime, the roots of crime.

For, while some Honourable Members

may say that the Canadian criminal justice system does not share
the faults of other criminal justice systems, I think that
fair-minded critics would agree that those convicted of crimes
are found disproportionately among the least advantaged sectors
of our population.

I am not in any way suggesting in saying this

that people committing criminal acts should be excused because
of the fact that they are less wealthy, or less educated, than
other Canadians, because I firmly believe that individuals must
take responsibility for their acts.

What I am saying is that the exaction of the penalty
of death is such a qualitatively different measure of punishment
than any other sanction in our criminal code that we must take
extraordinary cieasures to ensure that its
fair and utterly just.

application is utterly

,j
I
I '

-
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Professor Black's argument concerning the United States
is based on logic and an examination of the various points of
discretion within the criminal justice system, from a decision
to arrest right through to a decision to exercise clemency.

In

that respect, his conclusions are just as applicable here in
Canada as they are in the United States.

SPECIAL DISADVANTAGES
Honourable Members may ask whether the application of
other sanctions is any the less unfair.

Perhaps it is not,

but as I just mentioned the sanction of death cannot be considered
to be merely a quantitative ·extension of other sanctions in our

I

criminal law.

It is qualitatively, fundamentally, irretrievably

!r

of a different kind, and, as such, we as policy makers and as

I

I

~

citizens bear an especially heavy burden to .show that the special
disadvantages which accompany the •use of capital punishment
outweigh the need to demonstrate society's justifiable outrage
against murderers by other means.

IRREVERSIBILITY
What are some of these special extra disadvantages?
I have very briefly mentioned the irreversibility of the act of
execution, which serves to set the death penalty in a separate
and special category from all other penalties.

This fact is

recognized in our own law, which provides for cabinet to look at
capital cases in order to decide whether the

maJ ~ atory

of death pronounced by the court upon determina

sentence

. 1f guilt is

-
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to be carried out or is to be commuted.

I think it is clear
1
that the only reason for this is that the penalty is extreme,

and that because of this, the process of sending someone to a
judicially ordered . death must be surrounded with extraordinary
remedies and safeguards.

The point that Black makes is that,

despite the existence of these safeguards, mistake is still
inevitable because of the discretion built in at various stages
of that process.

MISTAKE
The argument of irreversibility, therefore, does not
focus solely on the question of whether there have been executions
of people later proven beyond a shadow of a doubt to be innocent
of the crimes for which they were put to death, although that
argument is certainly part of the point I am trying to make.
But endless discussions

of the· Coffin case, the Cooke case, the

Evans-Christie cases, as well as the works of Arthur Koestler
and Hugo Bedau discussing other ~pecific instances of execution
in error, do not exhaust the discussion of this point.

Another interesting point made by Black in his
discussion is that standards of law sometimes change as well,
and that practises once thought to be lawful, and which resulted
in convictions, have later been judged to be unacceptable from
a legal point of view.
and plainly

harmf~t

The point is that "the clear, flagrant,

error of law, resulting in severe punishment,

ought at least in ~ Jhe worst cases to be corrected, just as the

l.J
-
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I'll
plain error of crucial fact can be and ought to be corrected,
however belatedly.

And the point here is, of course, that the

error of law, like the error of fact, is uncorrectable, however
urgently it may call for correction, after the execution of the
defendant.

11

As Black says:

"when made as a result of the resolution

of a genuinely close question of law, the choice for death runs
a great risk of being either mistaken or arbitrary and standardless.

This plain fact must be added to all the others, of

similar form, that make our legal system npt good enough to choose
people to die. 11

COST OF INCARCERATION
What are some of the other plain facts that bear on this
question?

I am often advised by correspondents, as I am sure are

other members, that taxpayers are unwilling to pay the costs of
incarcerating convicted murderers for lenthy periods of time, when
that money could be saved by executing them.

In the first place,

I am certain that no Honourable Member would agree that human life
"~

should be expended because of potential monetary savings.

That

is a principle which I am sure no serious person would argue.

Secondly, however, those who make this argument often
do so on the basis of a misinterpretation of available facts.
widely cited figure is

tha~

inmate in prison for a year.

it costs around $14,000 to keep an
But if we were to execute eleven

A
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people currently on death row in Canada, we would not be saving
$14,000 a year for each of those inmates for each year he is
kept in prison.

This

i~

because the cost of maintaining the

inmate is worked but on the basis of dividing the total number
of inmates by the total cost of running our institutions, and
the marginal difference of eliminating eleven inmates would be
so miniscule as to make practically no difference whatsoever in
the overall cost of running our system.

One recent estimate of

the marginal cost of keeping one more inmate in our federal
penitentiaries worked out the additional cost for food, clothing,
sanitary supplies and daily wages . at just over $3.50 per day.

Furthermore, there are arguments such as those made by
the late Governor

Winthrop Rockefeller of Arkansas, former

Governor Pat Brown of California, and estimates provided to the
U.S. Senate Committee on the Death Penalty that an execution with
all of its attendant expenses such as the extraordinary cost of
carrying out each step of a capital trial, its appeals, the
special costs of detaining, guarding and transporting capital
offenders and keeping them - as they must be kept in Canada under special 24-hour guard, the costs of rehearsing and carrying
out the execution, and so on, which led them to the conclusion
that the possibility of executing an inmate was actually more
costly than keeping such an inmate incarcerated for a lengthy term.

·I

I
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RELUCTANCE TO CONVICT
And what about some of the other non-financial "costsn
to the system of criminal justice and to society as a whole?
One often repeated argument is that juries are more reluctant to
convict when the life of the defendent is at stake than when the

I
i

II,J
I

1 r
I
I

'I

penalty is one of fine or imprisonment.
support this argument?

Do we have evidence to

The answer in Canada is yes, we do.

In the eight decades between 1880 and 1960, the average
yearly conviction rate in Canada for murder was 37.7%, whereas
for manslaughter it was 49.7%; for attempted murder, 51.6%; for
shooting and wounding 64.6%.

A study of these figures and of

the figures between 1961 and 1974 showing that 3 out of 5 of
those charged with capital murder were convicted of a lesser
offence, makes it possible to infer that Canadian jurors are
·I

loathe to convict for capital murder, but are quite prepared to

I

convict for a lesser offence where life is not at stake.

From another point of view, Professor Wilson takes
note of the fact that:

"In Great Britain, where judges had less discretion
in imposing the death penalty than they do in the
United States, the number of murderers found
insane - and so spared the gallows -

dropped

sharply after the death penalty was abolished

I

!
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in 1965.

It is hard to believe that there

were fewer

i~ane

persons in Britain after

abolition of the death penalty; what
apparently happened was that the authorities
no longer felt that it was necessary to
protect the accused from penalties when
the penalty was no longer death."

VIOLENCE BREEDS VIOLENCE
There is one final set of facts which I wish to bring
to the attention of Honourable Members in order to allow them to
more adequately weigh the wisdom of approving of the use of the
qeath penalty as a "justifiable" penalty for murder.

I have said

on previous occasions in this House and I oppose the use of the
death penalty because it serves only to further brutalize the
society in which it is used.

In saying this, I was invoking the

fundamental pointlessness of answering violence with more violence.
Since I spoke in this House on capital punishment three years ago,
there is some evidence of an empirical sort that leads me to repeat
those words now.
indulge in

There is evidence that those who would have us

the~olence

of state-sanctioned executions would do so

only at the cost of engendering more violence, more murder, in
our society.
and

In a recent article published in the journal Crime

Delinquenc~

Daniel Glaser and Max

s.

Zeigler have examined

possible explanations for the fact that the American states
which have historically used executions most are the same ones

I

,I
I
I

1' '1
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which have the highest murder rates.

Their concluding paragraph

is worthy of very careful consideration by all Honourable Members:

"Demands that capital punishment be restored are
raised whenever the public is outraged at a
particularly heinous and highly publicized killing,
but the geographic facts presented here suggest
that this 'gut response' is counter-productive as
a means of reducing the prevalence of murder.
The evidence shows that where use of the death
penalty is most frequent there is less long-run
outrage against killers than prevails in states
that forbid any murder, whether by private parties
or by the government.

The alternatives to

violence are, in addition to a respect for the
sacredness of life, the many civilized procedures
and practices of analyzing, negotiating, legally
adjudicating, or simply tolerating disagreements _.
All of these alternatives are impaired or impeded
rather than nurtured when the government resorts
to the murderer's methods."

If this conclusion is correct - that the carrying out
of executions by the state not only does not prevent murders, but
actually may serve to create or maintain a climate where more
murders and more violence exist - then the argument that the
death penalty is a justifiable and fitting punishment in our
-~ .. f

.

-
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society in order to show our outrage against murder must be seen
to be empty, and dangerous, rhetoric.

If we are to show our disapproval of killing, then we
cannot support killing in society's name.

'

I-tr. Speaker, I have now gone through a rather lengthy

recital of arguments of fact or means and arguments of values
or ends as they relate to the death penalty.

But however complex

those arguments, and however difficult the facts upon which we
must base our conclusions, the lesson is clear from an

ex~ination

of those arguments.

The death penalty cannot be shown to be a deterrent to
murder any more effective in protecting the public than is a long
sentence of incarceration.

Furthermore, use of the death penalty-

presumably on the grounds that it is the only fitting punishment
for those who indulge in the act of murder - gives rise to a
welter of ·what I consider to be unanswerable objections on the
basis .of the fact that i t is a penalty different in quality and
different in kind from any other penalty -on our statute book.
For these reasons, I think Honourable Members who seriously
reflect on the matter must come to the same conclusion I have
done:

that the death penalty should be abolished in Canada.

)I

"I·
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I
PUBLIC OPINION
But what of those members here present who, for the
very best of motives - namely, that of wishing to represent
the views of their constituents in Parliament - have taken the
view that the matter is too important, or too complex, or too
emotional to decide on their own, without reference to expressions
of public opinion.

I certainly have no quarrel with members who pay
attention to the views of their own constituents, and Canadians
as a whole, for it is obvious that any member who did not do so

I

1•, I·
'

II
I

would not be a Member of Parliament very long, and would not be
doing a very good job during his inevitably short tenure in this

'

House.
: ; I'

, I

I

.
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But to those who base their conclusions entirely upon a

I

reading of public polls, or on the returns they have received
to constituency mailings, I do have something to say.

I•

I

"
I would first like to say something about the factual
content of polls and studies carried out on the attitudes of
the Canadian public concerning the death penalty, and I 1would
secondly like to make a few comments about the duties and
responsibilities of the Member of Parliament.

POPULAR POLLS
Firstly, I am sure that all Honourable Members are
aware of the fact that the response one gets to a poll on a
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certain subject depends very much on the way on which the question
is posed.

Members who oppose the abolition of the death penalty

are fond of citing Gallup and other polls which demonstrate the
wish of between 7 · and 8 out of every 10 Canadians polled to
retain the death penalty.

I have no argument with the methodology

of those polls, as far as they go.

But the very fact that most

public opinion surveys are necessarily highly superficial, and
do not go beyond asking respondents simply whether they are for
or against capital punishment would lead us to interpret their
findings with great care.

As an analysis of these polls pointed out, "when the
question is formulated in more abstract terms, or when it merely
asks the respondents whether they are for

~r~ainst

the death

penalty, it usually yields a higher percentage of supporters
than when it solicits respondents' reactions to the application
of the death penalty in concrete -situations."

That is to say, when people are faced with real
choices in real situations , avd with real alternatives, they
are much less supportive of the death penalty than the usually
cited polls would indicate.
the U.S. found 59% of
punishment".

In June 1973, the Harris poll in

~hose asked "believed in capital

The same people, in responding to a more elaborate

set of follow-up questions, could not muster the same support
for capital punishment when it was suggested as a possible
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penalty for a specific list of crimes.

No more than 41% of

the respondents favoured a mandatory death sentence for any
single type of the listed crimes.

Even more recently, l:ere in Canada, the Gallup poll
taken only a few weeks ago asked whether those polled would be
satisfied to see an end to the death penalty in Canada "if we
can achieve better law and order".

41% said that they would

favour abolition of capital punishment, 48% said they would
not, and 11% could not make up their minds.

I cite this figure

only to show that Honourable Members who refer to the 80% of
Canadians who supposedly are demanding reinstatement of the
death penalty are not voicing an accurate assessment of the
situation at all.

I am convinced that the figures in this

most recent Gallup poll better express the views of Canadians,
and that this finding supports the argument I have been making
throughout my remarks that the real issue is not capital
punishment, but rather effective protection of society against
violent crime.

What, then, of those Members of Parliament who, in
good faith , send out questionnaires to their electors in an
attempt to elicit the authoritative view of their riding on
the issue of capital punishment, and then bind themselves to
vote according to this finding.

The dangers and the difficul-

ties inherent in the professionally sampled opinion polls which

'
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I have discussed just now are compounded infinitely in such
cases.

I think' Honourable Members will agree that the kind
of information to be derived from polling one's constituents
is important information, but we should not take it out of
context or attempt to releve ourselves of the responsibility
of coming to an informed decision on the complex issues which
confront us as parliamentarians.

ROLE OF PARLIAMENT
This of course leads us into the second question.
That of the role of the Member of Parliament.

I am sure that

other Honourable Members will cite the well - known words of
Edmund Burke concerning the responsibility of the Member of
Parliament to decide issues in the best interests of the nation.
I will satisfy myself with merely repeating, that while the
Member of Parliament has an absolute duty to listen to

his

constituents, what this means in practice is that the member
must pay heed to the arguments, tQ the ideas, and to the reasons
put forward on issues.

Once this information has been weighed,

and once the Member of P·arliament has considered all the sides
of complex issues which must .be decided by Parliament, then
that member has a duty both to himself and to his constituents
to vote according to the best interests of the Canadian public
as he sees it.

This is what responsible government and this-is

what representative government means in our system.

-
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It is my own feeling that Members of Parliament,
having available to them considerably more information than
does the average voter who must necessarily form his views
on the basis of partial information or misinformation, has
a duty both to his constituents and to all Canadians to
conscientiously devote himself or herself to an in-depth
study of the issue at hand, instead of voting according to
poll results based on incomplete information.

WEIGHING THE ALTERNATIVE
I would also like to say a few words,Mr. Speaker,
to those who might be inclined to oppose this bill on the
grounds that it is not a perfect piece of legislation, or
on the grounds that the alternative suggested in the bill
is not precisely the alternative they would like to see.

I fully recognize the fact Honourable Members, in
their concern to do what is right, might be inclined to this
view.

I would hasten to make

several points in reply.

l
Firstly, I am ndt arguing that this bill is perfect,

or that in proposing this bill we are offering a guarantee
that there will be no more murders in Canada.

To those who

have doubts about this bill because they think that abolition
is right, but the proposed alternative is not, I would say
a word of caution.

The Canadian public are concerned about

•

-

crime, and

have~a
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right to expect protection.

Murder is a

horrible and heinous crime and must be punished severely if
we are adequately to express society's outrage against the
murderer.

COMMUTATION
If those abolitionists who would oppose the bill
because they do not favour the proposed alternative believe
that the Cabinet will continue to commute all sentences of
death and that, therefore, there is nothing to lose in voting
against this bill, I say there is no guarantee whatsoever that
people currently on death row will not hang if this bill is
defeated. One of the principal reasons the Government has moved
to introduce this bill now is to seek the guidance of Parliament
on the overall questj on of capital punishment, and this is
especially important to determine precisely because of the fact
I

that Cabinet is shortly to be confronted with several decisions
on commutation.

I am not saying that all eleven people will

hang. should their sentences
be confirmed at all levels of appeal.
.
As in the past, all commutation
decisions will be dealt with
,
on their individual

merits~

But let us make no mistake, there

is no guarantee that that review by Cabinet, in the wake of a
decision by Parliament to rej·ect the abolition of capital
punishment, would result in eleven commutations.

In this connection, I would like now to answer those
who condemn the Federal Government for allegedly flouting the

i

I~
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law on commutation since 1968.

As I am sure Honourable Members

are aware, there have only been five commutations in that period,
and in three of those . cases there was a unanimous recommendation
for clemency on the part of the jury, the other two cases carried
no recommendation one way or the other about commutation.

Since

I was appointed Solicitor General three and a half years ago.,
there has been only one commutation of a death sentence, and
that case also carne to Cabinet with a jury recommendation for
clemency.

I sometimes feel thatfuose who criticize the Government
are under the impression that there have been dozens ·of these
cases.
I~d

The facts I have just recited show that this is not true.

in fact, one of the major reasons for asking Parliament to

deal with this bill

~ow

is the fact that the Government would

prefer to have Parliament's view on the overall question of
capital punishment in light of the · fact that there are currently
eleven capital cases at various stages before the courts or
cabinet.

LENGTHY INCARCERATION
For those who are worried about the possible deleterious
effects of 25 years incarceration, let me say that I share your
concern.

But let us again face facts.

The alternative to conti-

nuance of the death penalty in Canada is not a short term of
incarceration.

To think otherwise is to delude ourselves.

Nor

~~~~~~------------------ - --

--------~~----

•
-

do I blame

those~ho
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call for lengthy periods of imprisonment

in order to safeguard the public.

Secondly, available studies, including those carried
out by Reverend Father Joseph Vernet, S.J., a French scholar,
provide no evidence that life imprisonment is as cruel or more
cruel than is execution.

His survey of European countries which

have abolished the death penalty in order to ascertain whether
this abolition gave rise to more cases of insanity, premature
deaths, suicides, escape attempts and frequent punishments
among those sentenced to lengthy periods of incarceration
provided no evidence to support this

~reposition.

PRISON REFORMS
Furthermore, under the Peace and Security Package
the Government has committed itself to improving general
conditions within institutions through such measures as greater
flexibility of institutional assignment in smaller and more
specialized institutional centres, greater efforts towards staff
training and improved deployment of ·staff resources in such

.

programs as the team concept and' living unit concept, new programs
for training and work assignments for inmates, the completion
of the five regional

psychiat~ic

centres, and a great deal of

research in order to identify the effects of both long-term
incarceration and other possibly related factors.
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FIFTEEN-YEAR REVIEW
I am also convinced that the fifteen-year review
possibility built into the legislation will both allow for a
reduction in the feeling of hopelessness resulting from longterm incarceration and thus act as an incentive to good behaviour
and industriousness on the part of those inmates, and reduce
the risk to the custodial staff from those who might otherwise
have "nothing to lose" in our institutions.

BETTER PROTECTION
Bill C-84 contains proposals which are based on an
examination of the facts, and on an examination of the arguments
brought to bear in the debate on this question some three years
I

!I
,I

ago in this place.

At that time, many Honourable Members, both
'-,

those who voted for and against the extension of the trial
period, suggested that the abolition of capital punishment would
be an acceptable policy choice if certain measures were taken to
provide a more adequate measure of protection.

Suggestions

were made to tighten up on parole and temporary absences, to
improve prison security against those who would escape, to
provide assurances that murderers would not be released at an
early date after conviction, and so on.

All of these suggestions were taken into account, not
only in this bill, but in the other measures introduced in the
Peace and Security Package, Bill C-71, and in other administrative and regulatory changes which have taken place in the last
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three years.

As a result of improved security measures, escapes
from our institutions have dropped by 75% between 1972 and
1975.

Temporary absences, which enjoy a success rate of 99%,

and paroles, which have proven to be 75% to 80% successful
over the past fifteen years, are being tightened up for those
who pose a clear and present danger to society.

One specific

step suggested by the Honourable Member for Central-Nova
(Mr. MacKay) some three years ago was that temporary absences
and paroles should be decided by one single authority.

This

is being done under the terms of the peace and Security package.
The institution of improved training programs for police, for
prison guards, for dealing with dangerous offenders, for
improving the ability , of our correction system to deal with
violent and dangerous inmates by speeding up the construction
I

program to replace the outdated, mediaeval fortress-type
institUtions, the institution bf victimization studies in order
to better equip us to deal with the real crime situation in
Canada - all of these measures are being taken in the context
of the Peace and Security package in order to adequately meet
the concerns

of those who feel that the public must be more

effectively prote~ted against those pose a danger to the physical
well-being of society.

Ji
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I am confident that Members of Parliament when asked
by their constituents whether the abolition of capital punishment
will mean an increased danger to the Canadian public, can confidently reply "to the contrary, capital punishmen·t has never protected
the public from murder, much less other violent crime.

And

furthermore, the alternative measures in the Peace and Security
package have been designed with effectiveness in mind."

We no

longer need symbolic pseudo-solutions, and this is what those who
call for the retention of capital punishment would have us cling
to.

LIFE OR DEATH DECISION
Three years ago, I asked

fo~an

extension of the trial

period of abolition because not all the facts were in from the
first trial.

We now have those facts, and they, along with the

overwhelming burden of other argumentation, both moral and
empirical, leave those who would defend capital punishment as
the only adequate response to murder sadly unsupported by facts.
Of course, we could continue to experiment, and, in a sense,
It

I
I

I ,,

are always experimenting when we pass laws.

For these laws can

be changed, and this bill must be seen ai part of the continuing

ll

process of improvement of the criminal justice

j

response to the felt and real needs of Canadians.

,!]

saying to you today is to look very closely indeed at the

J

~e

sys~em

as a

What I am

arguments that I and other members will make in this debate.
This is a debate like no other debate . in that party discipline
is not in force and, much more importantly, because it deals with

•
t
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I·
I

one of the very few issues that literally concern life and
death in our nation and in our

society~

For those who argue that retention is necessary because
we have not reached the perfection of society that would allow
for its removal, I say that all of the arguments which I have
b:x;ought to bear today show that capital punishment is not an
effective tool in our fight against crime and in our fight to
protect the Canadian public from violent criminals.
society is not perfect is empty rhetoric.

To say that

Of course it is not

perfect, ·but that does not mean that capital punishment ought
to be retained until there is no crime or no murder.

This is

an empty and fallacious argument which I do not believe Honourable
Hembers who themselves use it take seriously.

SUMMATION
Mr. Speaker, I have gone on at considerable length
today because this is an issue which is of vital importance to
all members and to all Canadians.

I have taken considerable

pains to construct an argument which allows us to address the
real question at issue, and to eliminate the extraneous and
irrelevant arguments which are so often brought to bear on
debates on this subject. I . recognize that there is a high
emotional content in a discussion of this question, but that
is all the more reason to take care so the Parliament of
Canada can come to a decision which is good for Canada, and
which is based on reason, on facts, and on a value base which

-----------------------------------~--

~--

.
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reflects the true goals and aspirations of Canadians.

I have said that there are two major schools of
argument on the subject of capital punishment:
an argument over means, the second over values.

the first is
I have

examined at some length each of the attendan·t arguments on
these two major themes, and I am convinced that a careful
examination of those arguments on the part of .Honourable
Members will serve to convince them - as I was

myse~f

convinced some years ago - that the retention of capital
punishment in our penal law is not only ineffective, but may
actually be counter-productive to the goal of protecting the
Canadian public against violent

crime~

I have defined the

major issue which must be determined as precisely that:

~

how

can we take effective measures to protect the Canadian public
against the acts of those who commit violent crimes.

When the question is stated correctly, and when it
is placed within the context which I have attempted to define
for Honourable Members, then I think the conclusion we must
reach on the basis of logic, ethics, and sound policy is that
capital punishment must be abolished, and that this bill should
be passed.

..
(
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I

I
I

I

CONCLUSION
Those who call for the retention of capital punishment
are unsupported by fact and unsupported by moral argument.

It is flawed by severe disadvantages:
1)

~ It

is irrevocable and thus qualitatively

different and thus not subject to correction
if carried out in error;
2)

It has been historically, and according to
Black, will continue inevitably to be
~nevenly

and therefore unjustly applied,

and, most important
3)

It is impossible to establish that it is a
more effective sanction than long imprisonment.

These disadvantages far outweigh any advantage that
may be derived - either advantages of a practical mind preventing second murders and thus more adequately protecting
prison guards- or of . a "moral" kind- adequately expressing
society's outrage against the act of murder.

What is more, there is some evidence that those
•

states which rely on the death penalty actually create or
\

maintain a climate which results in more murder and more

l
I

violence - and this result utterly destroys

I

argument for the death penalty.

the "justifiability"
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Because of all these arguments, I am convinced that
other Honourable Members will reach the same conclusion when
they go through the same process of examination and study
that many of us have already gone through.
of this, we have no -choice.

For in the light

We must support the abolition of

capital punishment in Canada now.

I

(
,·
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