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CHAPTER ONE

--

INTRODUCTION

Property is what .the law will protect and our central concern in this work
is with the protections afforded victims of theft in restoring to them as promptly as possible their property when their posses .sory rights have been contravened.
This research focuses on the remedies available to victims of theft through
the law to achieve restitution of property which has been stolen and the mechanisms which have currently been instituted by the police and insurance'companies to assist in that restitution.
the police for

Even where property which has been stolen is recovered by

return to victims, a number of factors may have arisen in the interval to effect
i

that return. Property which has been stolen may have been sold to innocent
third party purchasers, including pawnbrokers, who will

have obtained some form

of possessory rights in the property. Insurance companies may have acquired a
subrogated

ownership right

insured owners.

in the

property, having satisfied

The property itself may

deterioration or improvement.

have

the

claims

of

been altered, either through

And the police may require that they retain the

property for some considerable time in order to use that property as necessary
evidence to

the

termination

of any trials

regarding

it.

Additionally,

of

course, the property owner may be unknown.
The work sets out the current law and its basis in history and the multitude of problems in regard to the return of stolen property to the victims of
theft which arise in the 'law. It also sets out current police practices in
regard to pursuing property, recording its loss and processing what is recovered

2

by the police, both through the taking of theives and from pawnbrokers.

Certain

police departments have instituted innovative programs of property control and
prompt return to assist victims and these are also described.

The work also

discusses. the role and procedure of insurance companies both in assisting insured in recovering their property loss and in recovering insured property now
belonging to them.
Through the course of our research we have become increasingly aware of the
difficulties encountered by victims in the recovery of their property once it
has been stolen. Following the trauma of discovering that their privacy has
been violated, victims may also be subjected to lengthy delays in recovering
compensation from insurance companies if insured and in recovering actual property if it is eventually placed in police hands.

The current legal procedures

also place victims under additional burdens of court attendance, even where
their presence is not required as witness.

The history of the changed role of

the victim from chief prosecutor, interested almost solely in re-acquiring his
property, to witness for the state prosecution, which is discussed in the work,
explains to a considerable extent how the victim has today been placed in this
unassisted position.

It is our feeling that at this time more emphasis must be

placed on assisting victims to ensure their confidence in the
despite this legacy.

legal system,

The recommendations which are contained at the end of this

report present some ideas on how this increased assistance to victims may be
achieved.
One useful mechanism for illustrating the range of difficulties and the
number of factors which may arise in prompt property return is, we think, the
provision of a hypotheticil illustration of the course of

events and concerns

after a break-in. Below is the tale of Martha and Jack and the questions which

1

..1.

3

we have addressed in the report in regard to their plight.
useful illustration for the context of the report.

This should

prove a

- 4 -

The Hypothetical

Martha

and Jack

Martha and Jack own a private home.
content to the amount of $40,000.

Case

They are insured

for the

loss of

While they are on holiday, a moving van is

parked in front of their house and remains there for several days, until
neighbours begin to view it as part of the permanent landscape.
moving van is gone.

the

One morning th r

When Martha and Jack return from their holidays they.dis-

cover that their entire home is now empty, except for the front curtains which
they had so carefully drawn.
Martha

The door is unlocked from a forcible entry.

and Jack telephone the police and

complete, with

the aid of an

officer, a stolen property report listing those items which they can immediately
recall are missing. Since they have had many of their items for a long time,
they rely heavily on the police officer to assist them in estimating the value
of the items which are missing.

The police officer also examines the forced

entry and confirms, in this case, that a break-in must indeed have occurred.
The police officer lists his evaluation

of the value of the

goods reported

missing as $35,000.
Martha and Jack then contact the insurance company which promises to send
an insurance adjustor at the earliest time possible, which will depend on the
point at which the insurance adjustor receives the police report.
The insurance adjustor, having awaited the police report for four weeks,
finally arrives with it in hand.

Since the making of the report to the police

and the recovery from their initial shock, Martha and Jack have taken stock of
be

their losses and have recalled a number of smaller but more valuable pieces have
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been taken. Their total claim against the insurance company is now at least the
full $40,000, since their estimate has become $60,000.

The amount which Jack and Martha recover from the insurance

_Questions:

company will depend foremost, of course, on the nature of their
policy with the insurance company. • Do they receive

replacement

value, based for example on the value of their four year old ster-

eo, or replacement value based on the purchase price of a new stereo?

Do they understand the reasons for the delay in the arrival of

the insurance adjustor

and can anything be done to shorten' that

delay? How did the police officer arrive at the amounts which he
included in his police report?

Is the police officer trained in

valuations? How have Martha and Jack now arrived at their evaluations?

r"

a discrepency

Why is there

between Martha

and

Jack's

reported loss to the police and their insurance claim? How does
the insurance company deal with this discrepency?

Does the insur-

.
ance company give them actual goods back or cash?

In the
agreement.

next month, Martha

and Jack and the

Insurance Company

reach an

Martha feels strongly about the loss of her jewellery. She posts an

advertisement at the local billiard hall which states:
"Anyone knowing the whereabouts of a diamond bracelet which says
Birthday Martha" will receive

a

"Happy

reward if they return it to 16 Crystal

Lane. No questions asked."

A

police officèr who chances to be in the billiard hall sees the notice and goes

around to 16 Crystal Lane where he charges Martha with the summary conviction
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offense of advertising a reward contrary to s. 131 C.C.C.

Questions:
,

How often are such charges laid?

How often are such char-

ges pursued to prosecution? Should this provision of the Canadian
Criminal Code be retained? Is it necessary?

Five months later a watch engraved with the statement "Martha Loves Jack.
Happy Twenty-Fifth Wedding Anniversary" is discovered on a routine check of a
pawnbroker's shop by a police officer.

The pawnbroker has paid $15 on the

ticket and taken the particulars of the person selling the watch.

The police

officer recalls that one of his colleagues at the station had completed a stolen
property report for victims called Martha and Jack.

He seizes the watch as

evidence.

Questions:

What

contacts do police

officers

have with pawnbroker

shops? What obligations are placed on pawnbrokers
purchasing items?

in regard to

What information would the police officer check-

ing such a shop have at his disposal for recognizing stolen items?
Should the pawnbroker be charged with receiving stolen goods?

Who

now owns the watch -- Martha and Jack or the insurance company or
the pawnbroker? Does anyone owe the pawnbroker $15?

The pawnbroker lists Harry Hoodlum as having brought in the watch for sale.
The police officer returns to the police station with the watch and obtains a
search warrant from Justice Jute to investigate the home of Harry Hoodlum.

He

takes the stolen property report concerning the theft at the home of Martha and
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Jack and 'goes round to the home of Harry Hoodlum which he finds to be furnished
in what he reasonably believes to be early Martha and Jack. He seizes a stereo,
a bicycle, a chest of drawers, a coffee table and a silver tea set as evidence.
Harry Hoodlum will say nothing regarding the suspected theft.

He arrests Harry

Hoodlum, who has $600 in his pocket.
On the way out of the door, the police enceunter Harry Hoodlum's mother.
She says, "Harry was always a good boy.

Just the other day he sold me a slight-

ly damaged T.V. set, from his job at the R.C.A. factory. Because I'm his mother
he only charged me $50.
another search

warrant

I had it repaired

for only $100."

The police get

from Justice Jute and seize the T.V. set

from Mrs.

Hoodlum's home.
The police take the T.V. set, the stereo, the bicycle, the chest of drawers,

the coffee

table, the watch and the

silver set back to Justice Jute.

Martha and Jack come to the station and identify the T.V. set, the stereo and
the watch from serial numbers. They identify the coffee table from a distinctive coffee cup stain and the bicycle by its Mickey Mouse decal. They recognize
the chest of.drawers because it still has $300 taped to the underside of the top
drawer. They are uncertain of the tea set. The insurance company has already
paid them an amount in recompense for the above items apart from the $300 cash,
the watch and the bicycle.

Questions:

Can Justice Jute give any of the goods back to Martha and

Jack at this point?

Can Justice Jute give any of the goods back to

the Insurance Company at this point?
such a return?

What procedures exist for

8

On the day of the trial, Harry Hoodlum pleads guilty to theft over $200 in
regard to breaking into Martha

and Jack's home. He is given a conditional

discharge because Harry Hoodlum is a good boy. No evidence of the nature of the
theft is necessary on the guilty plea.

Questions:

When is ownership to be dete"rmined as to the goods stolen

at 16 Crystal Lane?

Will Martha and Jack be present on a guilty

plea? What goods will be before the courts?

Will

the insurance

company be present? Will

the pawnbroker be present? Will Mrs.

Hoodlum be present?

has been,

Who

if anyone, responsible

for

informing them of the trial? Should the determination of ownership
be before sentencing, as part of sentencing, or after sentencing?
What impact should the return of property have on Harry Hoodlum's
sentence?

All

of the items seized under warrant by the police and the watch are

before the court.

Martha and Jack, the insurance company, Mrs. Hood-lum and the

pawnbroker are all present.

The judge is asked by the Crown attorney to make a

restitution in order to the rightful owners.

Questions:

Who are the

victims and, if victims, to what are they

entitled? Would the Crown attorney be able to represent the interests of all of those present? Does he request the order only on
behalf of one party?

If none of these persons were present at the

trial, what disposal would be made of the property? Could the
Crown attorney still request such a restitution order? Is anyone

9

t.

entitled to compensation and if so, from whom?

The judge decides to make a determination as to the ownership of each of
the goods before the court. Martha and Jack say that they did not claim the
watch or the bicycle from the Insurance Company. The Insurance Company claims
all of the goods plus the $600 found in Harry Hoodlum's possession.

Questions:

At what point will the parties be called to request the

return of the property?

have an

interest

Who examines them?

Do Martha and Jack

in the watch and the bicycle?

Does their not

having made a claim to the insurance company make any difference?

Mrs. Hoodlum asks for her

$150 back from somebody, representing the $50 she

paid for the television and the
has already asked for his

$100 she paid for the repairs.

$15 from Martha and Jack and the Insurance Company and

been rebuffed in both cases. He now asked for his

Questions:

The pawnbroker

Can Mrs. Hoodlum recover her

$15 back from somebody.

$50 or her $150 from anyone

and if so, who? Can the pawnbroker recover his $15 and if so, from
whom?

In this case, rather than throw up his hands in despair, the trial

judge

makes a ruling on each item.

Questions:

Is Harry Hoodlum's guilty plea evidence that all

property was stolen?

of the

If Harry Hoodlum had been acquitted, would

-
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the trial judge still be able to dispose of the goods before the
court as evidence?

The, trial judge finds that he is able to return the T.V. set, the stereo,
the coffee table and the chest of drawers (minus the $300) quite readily to the
insurance company.

The ownership of the watch and the bicycle remains in dis-

pute, as does the $300, and the unidentified tea set.

Questions:

How could the trial judge make a determination of ownership

of these goods at this time?
reaching

What other forums are available for

a determination? Does Harry Hoodlum get to keep

the

unidentified tea set or the $300.

Mrs. Hoodlum and the pawnbroker request compensation for their expenditures.

Questions:

At what point are they to make their request? Is a hearing

to be held to make this determination separate from the restitution
order hearing? Can they recover against the Insurance Company or
against the $600 in Harry Hoodlum's pocket?
Questions:

Overall, would there be any difference to the answers given

to these questions if Martha and Jack were not insured? Would any
proceedings be different if Martha and Jack's business, rather than
their home,

had been broken

into?

Again, would the answers be

different if Harry Hoodlum had been acquitted? What

dispositions

could be made if the victims were not present at the trial?

-

11
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CHAPTER TWO
THE LEGAL ISSUES

( I) INTRODUCTION

The subject of this work is a narrow one: the return or restitution of
stolen property to the victims of theft.

In order to approach this subject we

must clearly discuss certain key concepts.
First, what is meant by property?

-•

Today we say "Property is what the law will protect."

In essence, this

means that property is that bundle of rights and obligations which attach to
some thing. Both ownership rights and possessory rights exist in property.
The significance of this for our purposes rests in the fact that theft is
the deprivation of an owner's possessory rights. Ownership rights continue with
those holding them against all

the world.

The Canadian Criminal Code (hence-

forward, C.C.C.) has described ownership in section 517 C.C.C. as being conferred through management, control or custody of property:
The real and personal property of which a person has, by law,
the management, control or custody shall, for the purposes of an
indictment or proceedings against any other person for an offence
committed on or in respect of the property, be deemed to be the
property of the person who has the management, control or custody
of it.
This is a very narrow conception of ownership.
Where an innocent third party purchaser obtains property which was stolen
from another, he has only gained a possessory right which must be relinquished
when the person proving ownership rights reclaims the property.
an alteration of the civil
i

"market-overt "

This concept is

law principles which grew out of the concepts of

l• and incorporated in our law of restitution. The necessity for

- 12 -

the exceptions currently made for negotiable instruments and valuable securities
(discussed below)

in the

relevent sections of the statute dealing with resti-

tution of stolen property derives from the same concept of an unwillingness to
undermine the operations of the market place.
For the purposes of interpreting the use made of the term property in the
sections of the

C.C.C. relating to restitution of stolen property we will use

the definition of property contained in section

2(h) C.C.C.

That is:

Property originally in the possession or under the control of
any person, and any property into or for which it has been
converted or exchanged and anything acquired at any time by such
conversion or exchange.
Second, what is meant by the victim in regard to stolen property?
Essentially, it is not difficult to decide that the victim of a property
theft is someone deprived of their possessory

iights in property by its theft.

In the case of the theft of property, however, other victims may be introduced.
If goods are sold to innocent third party purchasers by a thief, all that such
purchaser has acquired is a temporary possessory right.

The ownership rights

remain with the first victim of theft. Similarly, if a loan is secured against
stolen property, as by a pawnbroker, only the possessory rights, unenforceable
against the owner, are conveyed. These innocent purchasers and lenders are also
victims.

As innocent purchasers they may not only be out of pocket in their

payment, but also have added value to the goods which they thought that they
bought, as where they repair the thing purchased. We will also be discussing
this issue of compensation.
Third, what is meant by restitution?
Our understanding of restitution is the return

of real property to the

victim of theft.
We must state this in these terms because

restitution has been used by

-13-

several authors to include a concept of compensation.

Indeed, as we will see

in the discussion of case law, the leading cases have tended to discuss the two
together and confuse the two remedies, just as numerous academic writers have
done.

In the 1974 Law Reform Commission Working Paper Number 5, Restitution and

Compensation, the Commission chose a very broad view of the concept of restitution:
For the purposes of this working paper "restitution" is a
sanction permitting a payment of money or any thing done by the
offender for the purpose of making good the damage to the victim.
Since the purpose is to restore, as far as possible, the
financial, physical or psychological loss, restitution could takemany forms including an apology, monetary payment, or a work
order.
Restitution refers to a contribution made by an offender
towards the satisfaction of his victim. It moves from the
offender to the victim and is personal. "Compensation" on the
other hand, is impersonal agd refers to a contribution or payment
by the state to the victim. •
4-

Our concern is solely with the moving of the victim's own property back
into his own hands from the thief, and the restoration of the victim in his
original position in terms of having his own goods in his possession.

We will

also be discussing the additional questions of compensation but as it relates to
the loss of the use of goods during their absence, compensation where the goods
returned are not in the condition they were in when taken, and compensatoin when
an innocent purchaser has added value to goods in his possession to which he had
an ownership entitlement.
All of these questions are relevant to "Bringing the goods back home" to
the victim. This apparently narrow and simple area of concern is one which
becomes complicated by a number of different factors.

•••
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FOOTNOTES

1. See the discussion of the writings of Blackstone, Brickey and Hale,
infra.
2.

See

for example

the definition offered by Joe

Hudson and

Burt

Galaway in Restitution in Criminal Justice (1977) at p. 1:

"A sanction imposed by officials of the criminal justice
system that requires offenders to make redress in the form of
monetary service payments to either the direct victims of the crime
or to substitute victims.
In short, the concept of restitution'
implies the use of offender reparations as at least a part of the
criminal sanction and involves some type of supervision of the
repayment process by criminal justice officials."
In our terms, this would be a definition of compensation rather
than restitution.
3. At p. 3.

And see Chase, K.L.

"Restitution in Canadian Criminal

Law" (1977) 36 C.R.N.S. 201, at p.p. 202-203.

- 15-

(2) The Historic Roots of the Legal Provisions

f

Regarding the Recovery of Stolen Property

Initially, all prosecutions for theft were private and were brought for the
benefit of the victim specifically for the purpose of recovering stolen goods,
with retribution through punishment as a secondary purpose.

The State as it

existed until about the late 12th. century expressed no interest in, nor did it
see itself as having an interest in, the prosecution of offenders.

Offenses

were viewed as wrongs between individuals, not between the individual and the
state, and the courts were there to correct these wrongs between individuals.
The subsequent shift from the use of the courts to intervene between individuals, to the use of the courts to intervene between the state and the wrongdoer
in the 12th. and 13th. Centuries seems to have placed the law as regards victims
•

rights in the state of confusion which exists today. Remedies for the victim,
apart from the few last

vestiges in the public

realm of criminal law which

remain today, were seen to have been shifted to the civil courts.

1.

Where the

State took ascendency in the prosecution of offenses, including theft, it also
provided additional punishments such as forfeiture of a thief's goods to the
state to make that prosecution worthwhile.

The victim was thrown into the

position of recovering civilly only after the State had prosecuted the offender.
Concepts such as compounding a felony, (preventing the victim from accepting a
civil remedy in lieu of a criminal prosecution) ensured that the victim be kept
at the remove of witness and no longer chief prosecutor in, offenses such as
theft. Receiving restitution became viewed as almost amounting to receiving a
reward. 2.
In Anglo-Saxon times, restitution was seen as the natural and accepted mode

- 16 -

of settling disputes.

3.

Indeed, it was the only purpose for pursuing a legal

remedy.
When the contours of common-law felonies were emerging, what
we now know as prosecution of crimes was a private action
initiated to : redress a tangible injury to objective interests.
The individual, in whose hands were placed the functions of
policing and prosecuting larceny, pursued the matter to remedy a
wrong to his property. Consider the ancient action of theft. One
whose goods were stolen raised hue and cry and pursued the thief
with his • neighbour's help. If the trial led them to one possessed
of the stolen goods, he was presumed to be the thief and was dealt
with summarily. The owner thereupon recovered the chattel.
Ascribing guilt to one who might or might not be a thief in order
to justify retaking a stolen chattel hardly §uggests overwhelming
concern with bringing wrongdoers to justice.'
Only if no settlement could be reached by agreement would a wronged individual proceed before a tribunal, where restitution would be the actual remedy
sought, as in our civil courts today.
The defenses that could be raised against an accusation of
stealing (in Anglo-Saxon law) reveal much about the action of
theft. It was not a purely penal proceeding. Successful
prosecution of the action need not result in either identification
or conviction of a thief. The action began with an accusation of
theft, but an innocent party who could only prove good faith
purchase surrendered the goods to the owner and the proceeding was
at an end. The recuperative element was as prominent as the
penal...The dispossessed owner could recover the chattel from
° anyone found in possession of it...The ener's claim to his
chattel was good against all the world.
Blackstone's Commentaries set out the law as it stood in 1769:

6.

When the offender is thus convicted, there are two collateral
circumstances that immediately arise. (The first is the issuing
of costs to he prosecution and the payment of witness
expenses). 7 ." On a conviction of larceny in particular, the
shall have res;itution of his goods by virtue of the
prosecutor
For by the common law, there was no
statute 21 Henry VIII c.1I.
restitution of goods upon an indictment, because it is at the suit
of the king only; and therefore the party was enforced to bring an
appeal of robbery (a civil action) in order to have his goods
again. But, it being considered that the party, prosecuting the
offender by indictment, dervies to the full as much encouragement
as he who prosecutes by appeal, this statute was made, which
enacts, that if any person by convicted of larceny by the evidence
of the party robbed, he shall have full restitution of his money,
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goods and chattels; or the value of them out of the offener's 9.
goods, if he has any, by a writ to be granted by the justices.
And this writ of restitution shall reach reach the goods so
stolen, notwithstanding the propgty of them is endeavoured to be
altered by sale in market overt.'" And though this may seem
somewhat hard upon the buyer, yet the ryle of law is that
."Spoliatus debet, ante omnia, restitui" 1 "; especially when he has
used all the diligence in his power to convict the felon. And
since the case is reduced to this hard necessity, that either the
owner or the buyer must suffer; the law preders the right of the
owner, who has done a meritorious act by pursuing a felon to .
condign punishment, to the right of the buyer, whose merit is only
negative, that he has been guilty of no unfair transaction. Or
else, secondly, without such writ of restitution, the party may
peaceably retake his goods, whereever he happens to find them,
unless a new property be fairly acquired therein.
Or lastly, if
the felon be convicted and pardoned or be allowed his clergy, the
party robbed may bring his action of trover against him for his
goods; and recover a satisfaction in damages. But such . action
lies no,before prosecution; for so felonies would be made up and
healed
and also recaption is unlawful, if it be done with
intention to smother or compoulel the larceny; it then becoming the
heinous offence of theft-bote."'
Thus, according to Blackstone,

the original intention

behind permitting

restitution of stolen goods in a hearing on indictment or criminal trial, was to
encourage persons to bring criminal prosecutions.

At the same time, offenses

were especially developed to discourage victims from taking any recourse
going to trial,
court.

particularly regarding their property

but

or compensation out of

These remnants to a considerable extent linger with us today.

As the common law developed and criminal law became a distinct branch of
law, viewing certain wrongs between individuals as of interest to the state 14 ',
a new balance had to be struck as to the interests of the victim. The state
began, through the receipt of fines and the receipt of forfeited lands of convicted persons, to reap a benefit from the prosecution of crime great enough to
move them towards the discouraging of the victim's claims or to a disregard of
the
Me.

victim's interests;

owner". 15.

"the

encroachment

on the

rights

of the dispossessed
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Transformation of the action of theft into a plea of the crown
had two visible effects on the protection of ownership rights.
The interests of the crown in appropriating stolen property for
its own account occasionally deprived a dispossessed owner of the
ability to recover his goods, and stolen property could no longer
be recovered by accusing an innocent possessor of theft. The only
.way the owner could obtain restoration of his c%ttel was by
prompt and successful prosecution of the thief. •
-

Certainly, the victim's interests began to be viewed as subordinate to those of
the state.
What emerged was the dual actions of attempted civil remedies as opposed to
criminal actions. 17.

The tensions

between these two courses of action were

brought about by their varying consequences.

If the accused were pursued cHmi-

nally, his goods could be forfeit to the Crown on conviction. If the thief were
pursued civilly, the goods might be restituted to the owner if successful, but
the state had no way of forcing the victim to testify as a witness in a criminal
trial.

Attempts were made through charges

such as theft-bote to discourage

non-criminal actions. This tension continues to dog our criminal law today.

u.
-
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12. Hale, op.cit., at p. 546:
As to retaking of goods stolen, if A steals the goods of B and
takes his goods of A again to the intent to favour him or maintain him, this is unlawful and punishable by fine and imprisonment,
but if he takes them again without such intent, it is no offense,...but justifiable.
,
And so seems the practice of advertising a reward for bringing
goods stolen, and no questions asked, which I have heard Lord
Chancellor Macclesfield declare to be highly criminal, as being a
sort of compounding felony, for the goods by that means returning
to the right owner, a stop is put to the inquiry and prosecution of
the felon, and thereby great encouragement is given to the commission of such offenses.
But after the felon is convicted, it can be no colour of crime
to take his goods again, where hé finds them, because he hath
pursued the law upon him, and may have his writ of restitution if
he please.

B

13. "The offense committed by the party who, having been robbed and
knowing the felon, takes back his goods again, or receives other
amends, upon an agreement not to prosecute."
Farmer's National
Bank of Somerset v. Tarter 256 Ky. 70, 75. S.W. 758, at 760.
14. Law Reform Commission, op.cit., at p. 9. See also Brickey, op.cit.,

at p.p. 1102-1103.
15. Brickey, ibid, at p.p. 1120-1122.

Crown pleas served to fill

the

King's coffers and not to maintain his peace. Brickey appears to

credit most of the modern evidentiary problems of identifying one's
property from this interest of the king in getting forfeiture of
the felon's goods.

16. Ibid, at p. 1122.
17. Ibid, at 'p.p. 1128-1140.
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(3) THE CANADIAN CRIMINAL LAW LEGACY

The Main Provisions
As early as 1869_provision was made in the federal
tution or recovery of stolen property)*

Larceny Act for resti-

Section 113 of this act contained the

main provisions.
Section 113 provided that where any person was found guilty

of "stealing,

taking, obtaining, extorting, embezzling, appropriating, converting or disposing
of or knowingly receiving any chattel, money, valuable security
perty whatsoever" and was indicted for such an offense,

or other pro-

by or on behalf df the

owner and convicted, the property was to be returned to the owner.

The court

could award a writ of restitution or order the return of the goods in a summary
manner.

If the accused were acquitted,

the Court could award restitution of

property taken from the prosecutor or any prosecutorial witness "if the jury
declare (as they may do) that such property belongs to such prosecutor or witness

for the

prosecution

and that he was unlawfully deprived

of it by such

felony or misdemeanour."
The ability to obtain restitution was not absolute but hinged on certain
contingent pre-requisites:
1) The actual owner had to either be the prosecutor or be a witness
for the prosecution.

This may have suggested the necessity of his

actually being present at the time of the decision at trial.
2) Where the accused was acquitted restitution could be ordered on a
jury finding of ownership, suggesting that evidence must be presented
before the jury to prbve ownership.
Not all materials stolen were subject to

restitution orders under section
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113, nor were all theives.

Section 113 provided that valuable securities

negotiable instruments bona fide paid or discharged to some person

or

or trans-

ferred for valuable consideration, without notice or reasonable cause to suspect
the thert,.were not s'ubject to the making of restitution orders.

The exception

made here appears to have derived from the historic necessity of maintaining
confidence in negotiable instruments which took the place of currency in so many
market place transactions.

These instruments and securities were readily sus-

ceptible to counterfeiting and there was a general fear that confidence in such
instruments would be undermined, thus undermining the economy. Providing a
presumption of legality for such securities or negotiable instruments was necessary to maintain confidence and was manifested here.

The exceptions for

certain theives existed through the provision that "nothing

in this section

contained shall apply to the case of any prosecution of any trustee, banker,
merchant, attorney, factor, broker or other agent interested with the possession
of goods or documents of title of goods,
Act.

.2.

for any misdemeanour against this

Again this apppears to result from a desire to create a presumption in

favour of confident dealings with such persons.
Under section 114 an innocent purchaser of stolen property could regain the
amount paid for the purchase from a convicted thief out of any money found on
the accused at the time of his apprehension. Thus, the rights of innocent third
party purchasers were contingent on the conviction of the accused and the possession by him at apprehension of sufficient funds to repay the innocent purchaser.
Sections 115 and 116 maintained the old offense of "theft-bote" by making
it an offense punishable by up to 7 years imprisonment for assisting in the
return of stolen property for a reward without pursuing a prosecution. It was
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an offense

to advertise a reward for the return of stolen property with no

questions asked, where the penalty imposed could be a fine of up to $250 and
interestingly enough in regard to our modern conditions, it was also an offense
to repurchase from a. pawnbroker

or innocent

purchaser any stolen property.

Publishers of advertisements to re-obtain stolen property were also subject to
prosecution.
These four sections then, embodied the initial

law regarding restitution

with which we are here concerned and are traceable quite readily to the historic
evolution of the law regarding the role of the victim in prosecution of theives
which we discussed

in the preceeding section. The difficulties confronting

victims whose interest may

have been solely to

regain their stolen property

presented by these statutory provisions have remained with us to the present.
The criminal law provisions in this area went through infrequent but important changes in the intervening period to our present

law. Section 250 of

the 1886 legislation altered the requirement that the actual victim requesting
restitution be the prosecutor or assist with the prosecution.

Section 250(1)

provided:

If any person who is guilty of an indictable offense in
stealing, or knowingly receiving any property, is indicted for
such offense, by or on behalf of the owner of the property, or his
executor or administrator and convicted thereof, or if tried
before a judge or justice for such offense under any of the
foregoing provisions and convicted thereof, the property shall be
restored to the owner or his representative.
3. with
The provisions of the 1869 and 1886 legislation
regard to restitution

and compensation of innocent purchasers were retained in sections 156, 157,

837

and 838 of the 1892 Criminal Code 4 • with the exception that now a judge

sitting without a jury could award return of the property where there was

no

conviction. 1892 also saw the adoption of the United Kingdom legislation prov-
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ision 5. that upon the conviction of an accused, a person who suffered any loss
of property, thimugh theft or damage, could receive an award of money up to
$1000 from the accused at the discretion of the court. This new compensation
for the : loss of property provision contained in section 836 has remained with us
to the present, and though nôt the subject of this paper, provided the first
alternative where the actual property could not bé returned.
Section 182, 183, 1049 and 1050 of the 1906 Criminal Code retained the same
provisions verbatim as existed in 1892. In 1927 a Criminal Code amendment 6 '
increased the victim's opportunities of getting restitution, if only slightly.
Section 795 made it possible, where previously it had not been, for a magistrate
in a summary . proceeding trial to make the same orders for restitution of stolen
property as could be made by any other court. (This provision was abondoned
during the next revisions and is no longer part of the current law.)
The amendments which were part of the Criminal Code revisions of 1953-54 7 '
resulted in additional difficulties for victims of theft in gaining restitution
of stolen property.

Section 595 provided that a restitution order would be

suspended until the time to make an appeal application had lapsed or an appeal,
if launched, had been heard. It also empowered the Court of Appeal to annul or
vary a restitution order made by the trial court, whether or not the conviction
was quashed.
Most importantly, section 630(1) placed a re-newed restriction on the owner
of stolen property. Where previously or originally the actual owner had to be
present at the trial of the accused, section 630(1) now required that stolen
property could only be restored to the owner "if at the time of trial the property is before the court or has been detained so that it can be immediately
restored to the person under the order."

This section implied that the owner
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must be present.

The concept that the application must be immediate had evolved

in the case law (discussed below).
Section 630(4) did legislate a new procedural mechanism for the restitution
of stolen property by stating that the peace officers, ordinarily executing the
process of the court should exécute any orders made under the section.
Sections 629 and 630 of the 1953 C.C.C. were carried forward as sections

654, and 655 (with a slight amendment in 1968-698 ') in the 1970 C.C.C. 9

and

currently appear as sections 654 and 655 of the current Canadian Criminal Code
provisions.
In brief, at present, section 655 provides that a victim of a

property

theft may recover stolen property:
1) where an accused is convicted of an indictable offense
a) if there is property before the court at the time of trial
or which has been detained and
h) on an immediate application by the victim. 10 '

2) where an accused is tried but not convicted,
a) if the court finds an indictable offense has been committed and
h) if the court finds the victim is entitled to the property and

c) where the property is before the court at the time of trial or
has been detained, and
d) on an immediate application by the victim.
Exceptions to such orders exist if:

a) lawful title has passed to an innocent purchaser
h) it is a valuable security which has been paid or discharged in

good faith
c) it is a negotiable instrument, transferred in good faith
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d) there is a dispute as to the ownership of the property by persons other than the accused
e) in proceedings against a trustee, banker, merchant,

attorney,

factor, or other agent entrusted with the possession of goods or
documents of title to goods, for a lack of accounting (section

290 C.C.C.), misappropriation of funds held under direction
(section 292 C.C.C.), or criminal breach of trust (section 296

C.C.C.).

Victims

are

still disbarred from advertising a

reward

for the

return,

without prosecution, of stolen property or from publishing such an advertisement, as is the advertiser, under section 131.
Under section 653 a victim may claim compensation for loss or damage to
property from a convicted accused.

11.

And under section 654 an innocent pur-

chaser may be granted compensation under the present law.
In R.V. Zelensky

12.

in 1978 Chief Justice Laskin discussed at length the

changes which had taken place between the Code's provisions of sections 836, 837

and 838

in the 1892 enactment and its counterparts in sections 653, 654 and 655:
The provision for compensation was not then tied expressly to the
sentencing process as is now the case under section 653. Under
the original of the present section 654, namely section 837, where
property involved in the offense was sold to a bona fide purchaser
and restored to the true owner, the purchaser could apply for
compensation out of money of the accused taken from him on his
apprehension. The present section 654 clearly goes further in
providing for an order for a money payment, subject to the court
being able to direct that all or part of the compensation to the
purchaser be paid out of money in the possession of the accused at
the time of his arrest and which is indisputably his. Neither in
sections 836 or 837 was there any such express provisions as now
exist in sections 653 and 654 for filing the order for
compensation, with effect as judgement enforceable as if it was a
judgement in civil proceedings.
The principle of restitution under the present section 655 is
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carried forward from the original section 838, but the present
provision is more explicit (if indeed, the original provision
covers the point at all) that an order will not be made if there
is a dispute as to owner%hip of the property involved by claimants
other than the accused."'
The judicial interpretation of the restitution provisions will be discussed
In a later section. Sections 653, 654 and most importantly, 655 as they have
been interpreted and are applied today are our major concerns in this work.
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Supplementary Statutory Provisions

Section 616(1) provides that where an order for compensation or restitution
has been made under sections 653, 654 or 655, the operation of the order is
suspended until a) the expiration of the period for giving notice of appeal or
of application for leave

t6

appeal and b) until, if made, the appeal or appli-

cation for leave to appeal has been determined. Under section 616(2) the court
of appeal may vary or annul such an order, whether or not the conviction is
quashed.
Section 438(2)(d)(i) provides that every superior court of criminal jurisdiction and court of appeal may make rules

of court for securing the safe

custody of property during the period in which the operation of an order with
respect to the property is suspended under section 616(1), pending the appeal.
Under the rules of court established pursuant to section 438(2)(d)(i)(iv) pending appeal

14. the goods are kept in the charge of the appeal

court, but are

actually left to remain with the clerk of the court if they are the subject of
an appeal.

If they are not the subject of an appeal, they are returned to the

police to hold until

the expiration of the appeal period, at which time the

police are responsible for their disposal. Continuity of possession is ensured
by these procedures.
Under section 388(2) a summary conviction court can order that compensation
up to $50 for wilful

destruction or damage to property be paid.

Although a

magistrate on summary conviction may make what amounts to a compensation order
as part of a probation order under section 663(2)(e), it appears that sections
653, 654 and

655 apply only to indictable

offenses. Restitution cannot be

ordered where there is a conviction for a summary conviction offense of theft.
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An accused may be tried summarily and a magistrate has absolute jurisdiction
(under section 483(a)) to try an accused where the value of what is stolen does
not exceed $200 (section 294(b)).
could not - receive restitution of

Thus, the victim of a monetarily small theft
his property

if the

prosecution proceeded

summarily on the offense. The victim has no official standing to ensure that
the trial

is proceeded with by way of indictment,

if the value of the goods

stolen is under $200 which is necessary if he is to get restitution.
Section 446(3) provides a summary way of proceeding to return property to
its lawful owner if seized under a search warrant issued by a justice 'under
section 443 or under section 445. Where a justice is satisfied 15. that anything
so seized will not be required for a preliminary inquiry or trial he may:
a) if possession of it by the person from whom it was seized is lawful,
order it returned to that person, or
h) if possession of it by the person from whom it was seized is unlawful:
i) order it to be returned to the lawful owner or to the person who is
entitled to possession of it, or
ii) order it to be forfeited or otherwise dealt with in accordance with
law, where the lawful owner or the person who is entitled to possession of it is not known.
Section 446(7) provides that a person who considers himself aggrieved by an order
616, as to the suspension of the order and it appears, under section 760(1) the
order might be varied.
Where property is to be used for the purpose of an investigation, a preliminay inquiry or trial, it is brought before the justice who issued the warrant under which or in consequence of which it was seized and he shall detain it
or order that it be detained. Before the expiration of three months he must
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rant under which or in consequence of which it was seized and he shall detain it
or order that it be detained. Before the expiration of three months he must
make an order under section 446(3) or he can continue the detention order if
proceedtngs. are instituted in which the thing detained may be required or, under
section 446(1)(a):
a justice is satisfied on application that, having regard to
the nature of the investigation, its further detention for a
specific period is warranted and he so orders.
Such an application would apparently have to be brought by investigating
detectives.
During this period, the property to be retained for evidence is maintained
at the police department.

Justices have official

responsibility for the mat-

erials, but they are kept by the police at the police property office.
When

an

accused is committed

for trial, the justice

forwards anything

detained for trial purposes to the clerk of the court to which the accused has
been committed for trial

to be detained by him and disposed of as the court

directs (section 446(2)) when those materials are entered as evidence.
Anything detained by the justice may be examined "by anyone who has an
interest in what is detained" on summary application by that person to a judge
of a superior court of criminal jurisdiction or of a court of criminal jurisdiction, on three clear days notice to the Attorney General

(section 466(5)).

Such an order to inspect may be made on such terms as appear to the judge to be
necessary or desirable to ensure that anything in respect of which the order is
made is safeguarded and preserved for any purpose for which it may subsequently
be required (section 466(6)).
These provisions are àf course all directed at i ensuring the integrity of
the things seized so that they will not be tampered with as evidence.

The
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provisions are there so that proof may be given of continuity of possession at
trial.
In fact, the goods are actually kept by the justices only officially and
once admitted to the trial as evidence are kept in the office of the clerk of
the court who maintains a record of all materials under his care and contro1. 16 '
The clerk of the court has charge of the goods as - evidence and physically keeps
them in a vault in his office.
The summary procedure under section 446(3)(b)(2) must present difficulties
for a victim whose property is recovered but who is not notified, and therefore
deemed unknown, and whose property is ordered forfeit. It is unclear whether or
not the property must be before the court on appeal for this would also present
difficulties for the victim.

Problems also artse if property is wrongfully

returned to the accused, since the victim must, when contesting the order on
appeal, get the property before the court. Our proposed procedural recommendations examine these problems.

PEIWMEECIa
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Footnotes
(

•

1. Larceny Act 32 & 33 Vict., Chap. 21.
2.

This provision came
(Imperial),

from section 100 of the

Larceny Act, 1861,

the bulk of the section coming from 7 & 8 Geo.- IV,

Chap. 29, section 7 and 9 Geo. IV, Chap. 55, section 50 (Imperial).
Greaves Constitutional Acts, p. 143 says:
The last proviso introduced especially to protect persons who
receive goods from factors and so on under such circumstances that
their title to them is valid.
See also George IV, Chap. 94, 5 & 6 Vict. Chap. 39.
annotated Criminal

Code of 1955 a report of the

In Martin's

English Commis-

sioners looking at similar English provisions is quoted stating:

If there is any ground for these exceptions other than the
fact that the mercantile classes who would suffer without them are
vigilent and powerful, we cannot perceive it.
The solution of the English Commissioners, however, was to suggest
that the victim should never be allowed restitution where there is
an innocent third party purchaser:

We think that it is just and politic to protect the interest
acquired by bona fide purchasers in all cases, and that it is a
vicious principle to reward a prosecution at the expense of a third
person.
In this, they went unheeded in England. (See the section below on
the English legislation.)
3.

R.S.C. Chap. 174, sections 250 and 251.

4.

55 & 56 Vict., Chapter 29.
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5. 33 & 34 Vict. (U.K.) Chap. 23, section 4.
6. Chapter 36.
7. R.S.C. 2 & 3 Eliz. II, Chap. 51.
8. Chap. 38, section 73.
9. R.S.C. 1970, Chap. C-34.
10. Derived from case law.

See discussion in next section.

11. It may be possible for a victim to recover from an accused compensation under

section 653 in addition

to

restitution of the

actual property under section 655, if the stolen property has been
damaged during the interval of its theft. There is no case law in
this area, but if, for example, a stolen car has been in an accident or repainted during its absence from its owner, compensation
for such damage is theoretically possible.

Such a possibility is

directly provided for under section 35(2) of the Powers of Criminal

Courts Act 1973 in England and seems possible under our legislation.
12. 86 D.L.R. (3d) 179 (Supreme Court Canada).
13. Ibid, at p.p. 184-185.
14. Rule 21(2) of the Ontario Annual Rules of Practice, 1982.
S.I./73-49, Canada Gazette Part II, June 27, 1973.
15. Section 446(1) may indicate that the prosecutor must also agree to
the return, but section 446(1) and section 446(3) are unclear and
may be in conflict.
16. The authority for this rests
1980, Chap. 107, séc. 16(h).

in the Crown Attorney's Act R.S.O.

( 4) JUDICIAL INTERPRETATION OF THE RESTITUTION PROVISIONS

Though the cases .in this area are sparse, it appears to be one area where
hard cases have resulted in "hard law."
A number of cases have set out the princielles in regard

to restitution

where certain English decisions have been followed in Canada. R.v. Goldsmith l '
set out the principles where an accused is convicted as follows:
1) The court is bound (has no discretion on an application) by the
restitution of

property obtained by false 'staueord

pretenses and the subject of the prosecution,

in whose hands

soever it is found.
2) And so likewise of property received by a person knowing it to
have been stolen or obtained by false pretenses.
3)

But the order is strictly limited to property identified at the
trial as being the subject of the charge.

4) Therefore, it does not extend to property in the possession of
innocent third peresons which was not produced

and identified

at the trial as being the subject of the indictment.
In illustration of the last two principles, R.v.

Smith 2.

was a case where

mirrors were stolen and auctioned to innocent purchasers and only three were
produced as evidence at trial.

Upon the application by the victim of the theft

for the return of all the mirrors stolen, Mr. Serjeant Cox stated:
The power of the Court does not extend to all the articles
named in the indictment, but to such only as are produced and
identified in the course of the trial. How otherwise could it be
ascertained if the property in question is in fact that of the
claimant? Suppose the possessor of it were to deny the fact, how
or when is it to be determined? 1 could not at the next sessions
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summon the parties before me to hear or try the question of ,
ownership. I must leave the prosecutor to his civil remedy.'

R.v. Jones 4

has been interpreted to hold that only the owner can receive

an order, for restitution.
money from the mails.

In that case, the accused was convicted of stealing

Upon an application by the Postmaster General to receive

the remaining proceeds of the theft, Fry J. refused the order because the Postmaster General was not the victim, in spite of his promise to return the money
5.
to the victim.

R.v.

Percival

and McDouga11 6 ' discussed at some length the question of who

was "a person entitled to the property" within the meaning of s. 655(1). The
court indicated that the court will only make an order where the connexion of
ownership is very direct. 7.

In

R.v.

Church the English court established the

principle, which has been favourably followed by Canadian courts, that a restitution order was not to be made where the issue of title and ownership was a
complicated one:
where the matter is one which would more properly be litigated
under the procedure, including discovery, available in a civil
court."

This principle has been favourably cited

in Canadian decisions 9 ', although the

question of what is too complicated seems to continue unclear. Certainly, the
courts will hesitate to adjudicate where there are any intervening interests or
where the actual goods stolen are not before the courts.
The victim can of course, only obtain the return of goods or of money in
the accused possession, but not both.

10.

The provisions of s. 655(2), where an accused is acquitted, has raised its
own difficulties

for Canadian

courts.

In

R.v. McIntyre

'

the accused was

charged with theft of $95, and when arrested, had $37 in his pocket. Upon the
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acquittal of the accused, both the accused and the victim of theft asked for the

$37,

After pointing out that the Canadian law differed from its English fore-

runners in permitting the court to return property to a victim of a theft on an
acquittal, -"if it cleàrly appears" that the goods stolen and before the court
are the property of the prosecutor, Justice Peters ordered the money returned to
the accused:
When a prisoner is acquitted the court cannot order property
found in his possession to be given to the prosecutor unless
evidence sufficient to make out a prima facie case, either in
trover, trespass or replevin, is in some way or other laid before
it.
The taking away property from an accused person found not
guilty, and giving it to the firosecutor is a power which should be
exercised with great caution, and I think was intended to apply
only to cases where the accused evidently can lay no claim to the
property and not to cases like the present, where money which
cannot In identified may or may not be part of the property
stolen."'

In order to secure the return of goods under s. 655(2) the courts have held
that the trial judge must make a finding that:
a) an indictable offense had taken place, and
h) that the property before the court belonged to the victim.
Thus,

in R.v. Hargraves et al. and R.v. Wm. Beloff 14

13.

where the accused were

acquitted and the victims applied for the restitution of money in the possession
of the accused at the time of their arrest, these applications were denied.
These decisions, however, appear to turn

on the particular difficulties pre-

sented when victims attempt to claim cash from any accused's possession, since
the proof of ownership of actual money, which has

no identifying marks,

is

exponentially more difficult than even the proof of ownership of real goods. 15 .
The proper remedy, where the subject of the theft was money, would appear to be
an application for a compensation order under s. 653 for the money in the ac-

- 37 -

cused possession, although this would only be possible where the accused is
convicted. Where the accused is acquitted the victim, of course, is left only
with his strong suspision.
No -orders may besmade under s. 653, s. 654, or s. 655 of the C.C.C. where
the accused is convicted of a summary conviction offense. 16.
One question which appears to have continually plaguedd the courts is the
question of what evidence may be relied upon to prove the victim's ownership.
If for example, an accused pleads guilty to a charge of theft, no evidence will
have been led at trial as to the subject of the charge or the ownership of the
goods stolen. Following R.v. McIntyre lL the courts appear willing to permit
evidence after the conviction or acquittal

as to ownership of the property,

although this is the point where complicated issues of ownership may arise. 18 '
Another difficulty is how far the courts will pursue stolen goods which
have been disposed of or converted. Again, the problems are evidentiary, parti-

cularly with cash as discussed above.

As we have seen in R.v. Smith 19. the

court would not pursue goods sold to innocent purchasers and not before the
courts. In Howe v. Schroeder 20 where a thief exchanged the stolen animal for a
second one, the victim was permitted to recover the second animal as the proceeds of the sale. 21
The court followed R.v. Central Criminal Court Justices
22.

where Lord Esher stated, at p. 201:
All the cases show that the Court has power to order the
restitution not only of things themselves but also of the proceeds
of their sale in the hands of the prisoner. If the proceeds are
in the hands of an agent who holds them for prisoner, that is
enough.
The most important legal issue presented before the courts in cases dealing

with s.s. 653, 654,

and 655 has been the constitutional

issue. In several

cases, counsel have raised the question of whether or not the ability to order
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restitution or compensation is within the criminal law jurisdiction of s. 91(27)
British North America Act, 1867. Arguments have been made that awarding compensation and returning property are matters of civil and property rights and
such decisions are provincial

matters lying solely within

civil court juris-

diction.
•
R.v. Cohen and Miller 23. was the first reported decision in the area.

In

that case Perdue C.J.M. stated:
The Parliament of Canada has exclusive legislative authority
over the criminal law and procedures in criminal matters. The
matters dealt with in sections 1044-1050 of the Criminal Code (now
s.s. 653-655) relating to costs, pecuniary compensation and
restitution of stolen property, seem to me to be incidental to the
exclusive legislative authority of Parliament over criminal law
and procedure in criminal cases and therefore within its powers.

This decision was followed with approval

in Benesiewicz v. Dionne 24. B.McBride,

D.C.J. stated:
I can think of nothing more in its nature ancillary or
necessarily incidental to the proper administration of crWnal
law and justice than such a power (to order restitution).
Most recently the consitutional issue was raised in R.v. Zelensky. Originally heard in the Manitoba Court of Appea1 26 ', this decision was overturned in
the Supreme Court of Canada.

27.

The two co-accused, over the period of several months, stole $18,000 "more
or less" and $7,000 worth of merchandise "more or less" from Eaton's, through
fraudulent transactions in the mail order department. Upon their conviction,
the trial judge ordered that they make payments of compensation for $18,000 to
Eaton's under s. 653(1) C.C.C. and that they make full restitution of the goods
under s. 655(1), although the actual

quantum of the theft was never agreed

between Eaton's counsel, the defense counsel and the Crown counsel.

The accused

-
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successfully appealed the orders to the Manitoba Court of Appeal, arguing that
the compensation order was invalid

as an unwarranted

jurisdiction in the area of property and civil

invasion of provincial

rights, and not legislation in

truth and substance in- relation to criminal law and procedure, nor necessarily
incidental to effective legislation by Parliament in regard to criminal law, and
therefore ultra vires. 28.

The consitutionality of the restitution

order under

s. 655(1) was recognized, but the court held that such orders should only be
made with caution and restraint and not to deal with a complicated issue of
civil liability. 29 '
However, the statements of Monnin J.A. in dissent were favourably cited by
C.J. Laskin in over-ruling the Man. Court of Appeal, and these form a useful
statement of why these provisions are necessarily incidental to criminal law and
procedure:
In pith and substance, s. 653 is part and parcel of the
sentencing process set out in the Criminal Code of Canada. If it
were not, the hands of our courts would be sadly tied and the
victims of crimes would of necessity have to seek recovery of
property or moneys illegally taken away from them through civil
courts on the basis that one cannot mix that which is criminal
with that which is civil and on the further basis that
provincially appointed Judges are not fit persons to deal with
matters of civil law. Can one think of a more ridiculous
proposition and one bound to bring the entire legal process-already badly challenged-- into disrepute? DistincqRns for the
sake of distinctions have no place in Courts of Law.'"
In the Supreme Court of Canada, the court clearly held that the provisions
were constitutional.

Lord Chief Justice Laskin stated:

It appears to me that s.s. 653, 654, and 655, historically and
currently reflect a scheme of criminal law administration under
which property, taken or destroyed or damaged in the commission of
a crime, is brought into account following the disposition of
culpability and may be ordered by the criminal court to be
returned to the victimized owner if it is under the control of the
Court and its ownership is not in dispute or that reparation be
made by the offender, either in whole or in part out of money
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found in his possession when arrested if it is indisputably his
and otherwise under an order fqr compensation, where the property
has been destroyed or damaged.'"

This synopsis of the provisions place them squarely within the incidental

concerni of the criminal law.

In answer to the main concern of the Manitoba

Court of Appeal, that the victim had a civil remedy available which was better
pursued, Laskin stated that the trial judge could hold an expeditious inquiry
into

quantums after judgment, but that he agreed that anything too complex

should be sent to a civil trial.

Essentially, if the victim pursued his remedy

of getting an order after the criminal trial, this should bar the civil

dction

and remedy. Since only the accused may appeal, a compensation order, the victim
would have to make his own decision.

But this did not negate the ability to

321
make the orders under the criminal law power.
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when the issues of quantum and ownership are too complex from the

criminal trial.
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(5) THE LEGAL POSITION OF INSURANCE COMPANIES

WITH REGARD TO STANDING

Once an insurance company has satisfied the claims of an insured victim of
theft, whatever stolen property is recovered becomes the property of the insurance company, to dispose of as they wish.

This right or entitlement to the

recovered property is based on the legal fiction of
Subrogation is a legal

subrogation.

fiction by which an obligation extinguished by a

payment made by a third person is treated as still subsisting for the benefit of
the third person, who is thus substituted to the rights, remedies and securities
'
1.
another. of

It is an equitable principle and will be carried out in the

exercise of a

proper equitable discretion with

due regard to the legal

and

equitable rights of others. 2 *
The term "subrogation" was first applied at common law

in favour of an

insuree in a policy of indemnity and gradually extended to other fields.

It had

a wider reach in equity. It was invented as a means to avoid injustice by
enabling a person, not previously entitled, to sue in law or equity by giving
him a status to assert against a person or property a claim recognized as fair
and just but not maintainable as a contractual

or tortius claim. It was a

device necessary to avoid injustice by imposing on the unjust, as a matter of
law or equity, an obligation

ex contractu

quasi ex contractu to do right where no obligation

existed. 3 *

For our purposes, the significance of subrogation arises when an insurance
company has paid the claim of an insured ànd the property for which compensation
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was made is recovered.

In such a situation, it is the insurance company which

has legal entitlement to the property and now stands in the place of the victim
for the purposes of bringing an application for the restoration of the stolen
property..under s. 655 of the Canadian Criminal Code.
The case law development in this area has, one might say, not been kind to
insurance companies.

This seems to be largely a . product of the court's unwil-

lingness to get involved, when making restitution orders, with any matter which
appears at all complicated or difficult.
The leading English case, which has been favourably followed by Canadian
courts, is

R.v.

Church

4.

In that case, Church was convicted of stealing some

silver plate and antique seapons from the home of Mr. Capper.

In the interval

between the theft and the apprehension of the accused, Mr. Capper recovered
approximately 573 poinds from his insurer on the basis of his estimate of the
(.

value of the weapons.

On the apprehension of Church, he had 77 points in his

pocket, and the silver plate, which was returned to Mr. Capper. When Church was
convicted of the theft of the weapons, Mr. Capper applied

for a restitution

order for the 77 pounds in Church's possession, stating that he had undervalued
the antique weapons in his insurance claim and should be entitled to this further amount as the proceeds of the sale. The insurance company then tried to
intervene, stating that since they had satisfied Mr. Capper's insurance claim
they were entitled to the 50 pounds which he actually received in a.restitution
order against the money in Church's pocket.
Lord Justice Sachs clearly recognized that the insurance company was subrogated to Mr. Capper and had an immediate interest
recovered.

in any sum which Capper

The problem for the court arose in the complexity of the issues

raised by the insurance company's intervention:
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It is indeed a question which may have to be argued on some
future occasion as to whether when subrogation takes effect the
accused is, within the particular meaning of the relevant words in
the subsection, "a person who, if the first-mentioned goods were
in the possession of the person convicted, would be entitled to
recover them from him." It need only be noted that insurance
_companies at least in equity, have a title to possession and can
sue in their own name. It is in addition to be ovserved that,
quite apart from this point, it might be a matter of some
complexity and argument as to how far the insurance company had a
total or a partial right to any proceeds recovered by the assured
when the articles had a higher value than that which was put upon
them in the insurance policy and was paid for by the insurance
company.'
-

Given these complexities, Lord Justice Sachs refused to make the order:
The court shall not exercise the power conferred by this
section (our s. 655 counterpart) unless in the opinion of the
court the relevant facts suggiciently appear from evidence given
at the trial or the available documents, together with admissions
made by or on behalf of any person in connection with any proposed
exercise of the powers....
It is to be emphasized that this summary jurisdiction cannot
appropriately be exercised where the matter is one which would
more properly be litigated under the 4 procedure, including
discovery, available in civil court.'
This case, then, has essentially created a difficult obstacle for insurance
companies to use the summary powers of the court to award restitution orders, if
there is any complexity or dispute.
Indeed, the dispute does not necessarily have to be between the insured and
the insurance company.

In

R.v.

Percival and McDougall

7.

the court, this time

the British Columbia Superior Court, again recognized the insurance company's
interest in a restitution order, but, without reasons, refused to make the order
In their favour.
Canadian Pacific Express was carrying money belonging to the Bank of Canada
when they robbed.

The Royal

Insurance Company paid the Bank of Canada on its

claim for the insured money. When the two accused were arrested and convicted
they had money

in their possession which Justice Hickson found was not

the

-
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actual money stolen but the proceeds of the passing of the stolen money.

Royal

Insurance Company sought recovery of this money now held in the court by applying under s. 655(1) C.C.C. as their property under the s. 2(h) definition of
the C.C.C.
Justice Hickson found "as a matter of law" that Canadian Pacific Express
was "the person entitled to the property" within'the meaning of s. 655(1), as
the carriers and bailees of the Bank of Canada money.

He then made an order

that the money held by the court should be restored to the Canadian Pacific
Express Company.
In the circumstances that money may be paid out to the
applicant Royal Insurance Company Limited if the solicitor for
Canadian Pacific Express Company is prepareg to endorse his
consent on the formal order to this effect. •
This, it is submitted, was a highly unsatisfactory decision.

Since the

order was made on behalf of the Canadian Pacific Express, it is unlikely that

the Royal
Pacific

Insurance Company would have an enforceable right against Canadian

Express.

Without reasons,

Justice Hickson avoided

the question of

subrogation and the insurance company's entitlement, excluding the
company's interest.

insurance

This case was incorrect, we maintain, but largely turns on

who was determined to be the victim perhaps: Can. P. E. or the Bank of Canada.

(Does C.P.E.'s intervention make any difference?)
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(6) RESTITUTION THROUGH CRIMINAL LAW: THE PROS AND CONS

One,commentator has suggested that Zelensky stands for the proposition that
the consitution will permit, under section 91(27) experimentation with new forms
of sentencing such as compensation and restitution, providing good news for law
reformers, legislators and judges who think that the traditional punishments are
failing and that a newly emphasized role must be found for victims in the criminal process.L

We have already discussed above how these

provisions have

fallen into disuse in the courts, largely as a product of the declining role of
the victim in the criminal trial process as the emphasis on the offender/state
relationship gained ascendency. There are still those who would argue against
the use of the criminal court forum for the making of restitution and compen-

sation roders to the victims of crime and these arguments require a response.

A. Administrative Obstacles
These obstables have indeed loomed largest for the courts and the police.
For the courts, as we have discussed above, the greatest difficulties arise when
there is any dispute as to ownership of goods or quantum of damage. The courts
have also expressed concern that evidence

in regard to victimization, goods

involved and the quantum of damages may not arise at all at trial.
also concerned that such evidence would be too complex
ing and should better be heard at

civil

They

are

for the sentencing hear-

proceedings, where complete pretrial

discovery is a requisite.
In answer to the latter objection, the preliminary inquiry available where
any accused is to be chargedd on indictment with theft

2. may be as appropriate a
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forum for discovery of the amounts of goods at issues, as would be a civil
discovery. Indeed, such a procedure might provide a preferable forum for the
accused, since all evidence given is subject to cross-examination. 3 *
Of ,course, the problem remains that in most cases, the accused will prob-

ably plead guilty. When this is the case, all issues of quantum and goods would
have to be heard after judgement and before the sentencing hearing.

At that

point some decision would have to be made as to a proper demarcation line or
test for excluding issues which are too complex for the court.
In cases of real property before the court as evidence or in the hands of
4.
third party purchasers which has already been traced , the difficulties are not
too great. Proceeds of sale and theft of money could be dealt with through
compensation orders.

Disputes between insurance companies and original

theft

victims present more difficulty--perhaps the most difficulty.
Compensation orders may be necessary to supplement restitution orders, if a
deterioration in goods has taken place through the theft.

Similarily, compen-

sation may be made where the victim has suffered a measurable loss through the
deprivation of their goods, as for instance, where a victim could not work while
his trade tools were missing. 5 .

Again, decisions such as these cari as readily

be made by a criminal court judge as in a civil
not one's of legal complexity,

once certain

law court. The questions are

principles are established,

but

rather present problems as to the amount of time involved in sorting out the
issues and ensuring the presence of all interested parties.

It is more of a

policy issue to decide which and when issues are too complex, and therefore, too
expensive, to be investigated at a criminal trial.
A much more real problem is the problem of getting victims before the
courts.

In an as yet unpublished study for the Solicitor General conducted by
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John Hagan, entitled "The Organizational Domination of Criminal Law: A Study of
Victim Involvement in the Criminal Justice System" most telling of all was the
great number of victims who were unaware that "their case" had even proceeded to
trial. --Of. all

1,001- victims, including the 643 organizational or corporate

victims and the 357 persons victimized in all sorts of offenses, only slightly
6.
more than half (57%) had attended the trial.

• Hagan discovered that victims

were more likely to be dissatisfied with case sentencing outcomes if they were
solely told of the case outcome than they would be if they actually attended the
trial. 7.

Individuals who did not testify against the accused were less satis-

fied than those who did testify.

8.

Though this creates a disincentive for the

criminal justice system to inform victims of case outcomes, it clearly indicates
that benefits do attach to involving victims at trial, and surely, the use of
restitution and compensation provide a very positive means for accomplishing
this involvement.
In order to secure this victim involvement, the courts and the police must
establish procedures

for

contacting

and

informing

the victim. Information

retrieval systems must be created to ensure that recovered property and victims
may be matched. Programs such as Operation

Identification encourage

better

victim identification of property and thus better disincentives for resale and
better evidentiary means

for proving victim ownership.

Police administrative

procedures must also be established to encourage, if not provide incentives, for
the police to assist victims in recovering their stolen items.
One important factor raised by Chasse is that the principles laid down by
the courts governing the conduct and duties of public prosecutors say nothing
about restitution.

Prosecutors argue thaht adopting a practice of regularly

seeking restitution for the victim would raise a conflict of interest in the
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victim as a Crown witnes, compromising the Crown prosecutors position before the
Court and derogating from the appearance of justice.

The Crown's interest is in

the accused's guilt, and not in sentencing which is between the court and the
accused_and is the point where restitution and compensation are most likely to
arise. 9.
Essentially this

is a

objection

product of the dirth of

philosophical

underpinning to the proper role of the victim in Canadian Criminal law. If the
position is taken that both the victim and the state have an interest in seeing
that justice is done and that part of that justice is as much amelioration as
possible of the victim's suffering, the interests of the victim and the state
are not in conflict, and the prosecutor can readily represent both. The victim
is a compellable witness an to suggest that assisting him in
property might "raise a conflict of interest"
honesty) is to resort to
prosecution from his hands

the

recovering his

(in other words, encourage dis-

same spurious reasoning which shifted

in the first instance. 10

the

Having established ela-

borate criminal procedures for the prosecution of theft, surely any victim would
be pleased to rely on thehse

resources, rather than avoid them for a civil

hearing which is at the very least extremely costly for these victims. Many
corporate victims, we know, now rely on informal, internally regulated dispute
settlement mechanisms to deal with offenses. 11.

Surely, this does nothing to

bolster our public criminal procedural mechanisms and at any rate, should not be
a • bar to the use of newly created criminal procedures. Indeed,
procedures served their needs

better,

if the criminal

such corporate victims would probably

prefer such use. 12 It is not only the modest individual victim who should be
saved costly civil or alternative procedures:
The efficiency with which existing criminal sanctions for the protec-
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tion of property will operate depends in large measure upon the degree
of clarity with which respectable citizens and the business community
can be induced to identify their particular interests with those
"lamand order".

of

13

Another concern raised, and again cited by Chasse lih is that an injustice
may be done to the accused if too much power is . given to the victim in taking
up or foregoing his ability to seek restitution. This is based on a concept
that a sentence should be mitigated if restitution is made. In fact, the views
of the victim as to whether he seeks restitution or not, and whether it is
possible might best be viewed as entirely irrelevant to the sentencing process.
In one sense, it is like the thin-skulled plaintiff or the uninsured indigent.
If the accused has the goods, including money, he should not be allowed
profit from it.

to

If he hasn't got them anymore, the victim may be thrown on

state compensation schemes, if these are deemed necessary.
wrong done in the case of restitution

should not be viewed

But repairing the
as a mitigating

factor in sentencing 156 ; rather it is merely depriving the thief of ill-gotten
gains. Restitution

is not the same as compensation;

it is not tied to the

accused's ability to pay nor to the victim's needs. It should remain a separate
and collatoral matter.
It may be necessary to bar civil actions where victims have received their
restitution at the hands of the criminal court. Note that this is not the same
as barring a criminal hearing where a civil
principle which should

remedy is sought and achieved; a

continue to be upheld in Canadian criminal

law. This

should continue. Most importantly, the victim should receive his remedy only
once.

Perhaps in exchange for this the victim should be allowed to appeal the

order (something currently not available).

-

B.
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Philosophical Obstacles

The administrative obstacles are in reality a product of the philosophical
incoherence as to the place of restitution in the criminal law process. As has
been stated above,

the displacement of the victims' interest by the states'

interest was a spurious decision. These interest are not in conflict. As the
Law Reform Commission argues:
Recognition of the

victim's needs underlines at

interest inherent

larger

social

Thus„

social values are

in the

the saem time

the

individual victim's loss.

reaffirmed through

restitution to victims.

Society gains from restitution in other ways as well.

To the extent

that restitution works toward self-correction, and prevents or at least
discourages the offender's committal to a life of crime, the community
enjoys a measure of protection, security and savings. Depriving offenders of the fruits of their crimes or ensuring that offenders assist in
compensation to victims for their losses should assist in discouraging
criminal activity. Finally, to the extent that restitution encourages
society to perceive crime in a more realistic way, as a form of social
interaction, it should lead to more productive responses, not only by
Parliament, the courts, police and correctional officials but also by
ordinary citizens and potential victims. 16 '
We essentially agree with this
criminal

position.

Modern

criminal

justice and

court proceedings must recognize a three dimensional approach to the

interests at stake in state enforcement of criminal law. The victim's interests
can no longer be seen as irrelevant to the criminal process, nor as a private
matter. 17

-

55

-

FOOTNOTES

1. -MacPherson,

"The Constitutionality of the Compensation and

J.C.

Restitution Provisions of the Criminal Code: The Picture After R.

v. Zelensky" (1979) 11 Ottawa Law Rev. 713 at p. 730.
2.

The arbitrary decision to try most theft under $200 charges where
there is

a

guilty plea summarily needs reconsideration.

This

distinction may be more a product of providing a "plea bargaining" ,
a justifiable distinction. If the
inquiry is useful

preliminary mechanist

in determining ownership of property, perhaps

all theft should be tried on indictment.
3.

See Chasse, K.L. "Restitution in Canadian Criminal Law" (1977) 36

C.R.N.S. 201, at p.p. 213-214.
4.

SIt may be noted that an additional bonus to criminal law enforcement might be derived from the pursuit in this context of secondary purchasers

of

stolen goods.

In

"Property Theft En-

forcement and the Criminal Secondary Purchaser

of Stolen Goods"

(1980) Yale L.J. 1225, David Stone forcefully points out how the
existence of

secondary

urchasers

of

stolen goods adds

direct

incentive to theft offences. By prioritizing victim recovery

of

stolen goods, the pursuit of secondary purchasers could be equally
prioritized, thus adding to the disincentive of purchasing stolen
property, and perhaps effecting rates of theft. See Elliott, I.D.
"Theft and Related Problems: England, Australia, and United States
of America Compared"

(1977) 26 International and Comparative Law

- 56 -

Quarterly 110, as to those jurisdictions' legal position on secondary purchasers.

See Blakey, G.R.

and M. Goldsmith

"Criminal

Redistribution of Stolen Property: The Need for Law Reform" (1976)
.74‘Michigan Law Review 1512.
5.

See Chasse, op.cit., àt p. 221.

6.

At p. 58 and p. 126. The sample of individual victims was found
to be representative

of the

victims

for whom an

offender was

charged in the region. See Table 2:1, p. 70.
7.

Ibid, at p. 137.

8.

Ibid, at p. 246.

9.

Op.cit, at p.p. 203-204.

10. See Brody, D.A. Note on "restitution and Criminal Law" (1939) 39
Columbia Law Review 1185, at p.p. 1189-1190.

The difficulties he

raises are the result of 1) returning property before trial, and
2) the confusion between civil and criminal remedies.
11. See Stenning, P.C. and C.D. Shearing "The Quiet Revolution:
Nature,

Development

and

General

Policing in Canada", (1980) 22

Leal Implications of
Criminal

The

Private

Law Quarterly 220

And

Shearing, C.D. and P.C. Stenning "Snowflakes or Good Pinches?-Private Security's

Contribution

to

Modern

Policing"

Centre of

Criminology, 1981, p.p. 2-3.
12. See Brody, op.cit., at p.p. 199-1206

as to informal insurance

company behaviour and corporate behaviour, and most importantly,
preference.
13. Ibid, at p. 1207.
14. Op.cit., at p.p. 209-210.

•

- 57 -

15.

In this we differ strongly from the views expressed by Chasse as
to the use of restitution in mitigation.
see Schaffer, op.cit., at p. 12 and p. 22.

16. -Working Paper- #5, op.cit., at p.p. 7-8.
17. See Schafer, op.cit.,.at p. 117.

Ibid, at p. 221. But,
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(7) THE ENGLISH POSITION 1 -

- A. Restitution of Stolen Property

.

The Theft Act (U.K.) 1968, c.60, as amended, contains s.28 in regard to
orders of restitution. Section 28(1) makes clea r. thaht an order of restitution
cn only be made under this section 2 * if an accused is convicted of an offense

with regard to a theft, or where such an offense is taken into consideration in
determing his sentence.

3.

The victim does not

have to be present, and can

receive either the goods, or money in the accused's possession to the value of
the goods stolen.

On applicatin the victim may also receive any other goods or

money to whcih the original

goods

have been converted to theh value of the

original goods, but this must be proven. 1"
• but must

The goods do not have to be present

be mentioned and proved or admitted in evidence at the trial or on

sentencing.

Section 28(3) permits the court to award to an innocent third party

purchaser or a lender on the security of the stolen property, that sum paid or
leant out of money in the accused's possession.

Where a question arises as to

the actual ownership of the property, no order is to be made.

(S.28(4)), for

the court may make an order only in a clear case. The court may similarily make
the order based only on evidence given at trial and before sentence is passed,
so there is no power to make an order based on facts appearing from evidence
given after that time. The order must be made immediately "on the conviction"
which is "immediately after the conviction".
As with the Canadian provisions, the British provisions set out no procedure for giving notice to a person not already before the court that he may
make a claim or that, if an innocent purchaser, an order under s.28(1) may be
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made against him. If he is present, he would have standing to make an application or resist

it, and might be represented

in person or by counsel, but

issues as to title are not resolved by the court.
One,other interesting shortcoming of the legislation pointed out by Griew
and equally true of the Canadian law is that "a third party to whom,

for in-

stance, money found in the convicted person's possession might belong has no
locus standi before the court and might be unjustly affected by an order for
payment of that money to the victim of the theft..
B.

5.

Pretrial Return of Property 6.

The Police (Property) Act, 1897 7 ' created the first statutory

provisions

for police management of property, in police pssession in connexion with any
criminal

charge or seizure.

Section 1(1)

provided that,

in regard to such

property:
"a court of summary jurisdiction may, on application either by
an officer of police or by a claimant of the property, make an
order for the delivery of the property to the person appearing to
the magistrate or court to be the owner thereof, or, if the owner
cannot be ascertained, amke such an order with respect to the
property as to the magistrate or court may seem meet."
The Act imposed a six month limitation on civil

proceeding's to contest such an

order, after the order had been made by the court (s.1(2)).
Where the owner of the property has not been ascertained and no court order
had been made, the Secretary of State was to make regulations as to the disposal
of the property.(s.2(1)). The

only restrictions placed on the Secretary

of

State as to the regulations were that where the property was perishable or its
custody involved unreasonable expense or inconvenience, it might be sold at any
time, but the proceeds must be held for one year (s.2(3)) and otherwise, property must be held for one year without

sale (s.2(3)).

proceeds from a perishable sale could be invested. (s.2(4)).

Any money held or
In guidance as to
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the disposal of the money or the proceeds of the sale of the property where the
owner could not be ascertained after one year, the Act gave the Secretary of
State a free hand but suggested that such funds be used for paying the expenses
of executin9 the procedures (s.2(a)), payment of compensation to innocent purchasers (s.2(1)(b)), or payments for the support of discharged prisoners and
their dependents (s.2(1)(c)).
The Act was extended by s.43(5) of the Powers of Criminal Courts Act, 1973
and in 1975, The Police (Disposal of Property) Regulations. 8

These were made

in November, 1975, to replace the earlier regulations of 1898. The Regulations
now applied where no application had ben made for recovery or successfully made
within six months of property having been used in the commission of an offense
coming into police possession and

otherwise, all property unclaimed

for one

year, except when an accused had appealed his conviction or sentence.
Section 4(2) and 4(3) of the Regulations provided that all such property
should be sold, except where the Chief of Police was satisfied that "it is not
in the public interest that it should be sold", in which case it was to be
destroyed.
The proceeds of all property sold (including perishable property)

and all

money was to be placed in the Police Property Act Fund, controlled by the Police
Authority.

This money is to be applied to essentially those three purposes

outlined in the Act, although instead of solely prisoner's relief, the funds
could go to any charitable purpose, selected by the Police Authority.
Thus, the Act and its regulations provides a very sensible mechanism as to
the disposal of unclaimed property in police possession, it's Sale after a set
period where the proceeds are used to pay for the storage, management, return
and/or sale of other recovered property.

The Act and Regulations provide a
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uniform system to be applied throughout England.

If one were to

pose any

objections it could only be that a year might not be a reasonable time in which
to notify a victim that the property had been recovered, but such could be said
of any set period.
C.

Comparison of . the Canadian and the English Position

The most important differences between the English and Canadian provisions
are first, that English law has provided statutory rules

for police handling and

disposal of recovered stolen property creating a uniform prosions to be applied
throughout England.

This, as with all uniform procedures, provides certainty

for the victims.
Secondly, the victims property to be returned does not have to be physically before the court in order to get a restitution order, as opposed to the
Canadian position. The court can make such an order where the stolen property
is still in the possession of an innocent third party purchaser.
also simply return

The police may

the propperty without an order if they believe there will

not be a dispute as to ownership. 9

This contrasts with the Canadian position

where property is only returned by the police if they go before a justice of the
peace, and they are certain it will not be used in evidence.
Thirdly, the English Act does not except bankers, lawyers, trustees, etc.
as does s•655 (5) C.C.C. They also can be proceeded against under the provisions, and ordered to make restitution of "stolen" property.
In both jurisdictions the question as to who has standing and how to get
them before the court has been left unanswered and the unwillingness of the
court to become involved in any questions where there is a dispute as to ownership remains manifest.
reform recommendations.

These points raise questions which are discussed in our
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Where a case does go to trial and the accused is acquitted, the English law
makes no provision for restitution orders, which are available to the Canadian
victim.
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FOOTNOTES
(

1.

For the English position before the 1968 Theft Act, see Stephen's

commentaries on the Laws of England, Volume IV, Ed. by L.C. WarmIngton (1950).Butterworth: London, p.p. 112-115. Generally, see
I. McLean, "Compensation and Restitution Orders" (1973) Criminal
L.R. 3.
2.

Where the proceedings end in an
judicial

acquittal

the police,

seeking

sanction for parting with the property to a particular

claimant, must take separate proceedings

for that purpose

in a ..

court under the Police (Property) Act 1897 (discussed magistre'
infra.)
3.

With regard to evidentiary problems of proof, see D. Stone, "Proof
that Goods are Stolen" (1979) N.L.J. 1018.

4•

4.

See Griew, E. The Theft Acts 1968 and 1978 (3rd Ed.) (1978) Sweet
and Maxwell: Londodn, section 1306 (p.p. 167-168) where he discusses the accused's liability and argues
extend to those goods clearly stated at

that it should only

trial

to have been the

subject of the conviction.
5.

Ibid, at p. 169, section 1309.

6.

See Vale, A. "The Police (Property) Act 1897" (1977) N.L.J. 832.

7.

60 & 61 Victoria, ch. 30.

8.

S.I. 1975, No. 1474.

9.

See Griew, op.cit., p. 166, section 1303 and p. 171, section 1314.
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CHAPTER THREE

: :

POLICING PROPERTY:

(1)

THE PURSUIT OF PROPERTY - THIEVES; VICTIMS AND POLICE

This chapter examines the
perty.
involved

ADMINISTRATION, POLICY AND PRACTICE

role of police in the recovery of stolen pro-

For the purposes of our analysis, three groups may broadly be said to be
in the

pursuit

of

property; thieves, victims

and police.

Thieves

pursue property in order to profit from the sale or use of such illegally obtained objects. Victims must pursue thier property, attempting either to get it
back with the assistance of police, or must
vided they are covered

for insurance

seek a reasonable substitute pro-

replacement or payment.

Police pursue

property on behalf of the victim, their interest being twofold; (1) the return
of property to the rightful owner, and (2) the capture, arrest, and successful
prosecution of the thief.
Chapman (1976, 48-63)

in examing the police role in modern society hhas

argued the police labour bears a positive relationship to police output.
perty crimes, in his schema, are suggested to

Pro-

have a greater importance than

other types of felonies in increasing the demand for police. Police statistics
on

loss through theft

in

Metropolitan

Toronto

indicates that approximately

$87,000,000 in property value was reported stolen to them in 1981.
gures would certainly not reveal all

These fi-

the stolen property for a particular year,

for as our discussion shows there can be no accurate estimate of the number of
thefts which go unreported due to the reluctance of victims to invoke police

-
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response.
Individual losses are not considerable on average,

being estimated var-

iously by police forces at between $400 and $500 per occurrence; and by insurance sources at between $800 and $1000.

The vast majority of victims are co-

vered by by insurance protectiOn, according to police experience and can expect
partial, if not full compensation for their goods -(Waller and Okihiro, 1978:47).
The pursuit of property by victims will most probably be either a fruitless
one; given the very low recovery rate police are able to report, or will require

long waiting periods as property is utilized as evidence in the legal process.
As the discussion will show, the present system is one that is frustrating
for both victims and police.

The victim is frustrated in his efforts to recover

his property from the police when it has been found, and often a price must be
The police feel frustrated by an increasingly

paid for return of the goods.

jammed and overloaded court system which increases substantially the period of
time a victim must wait for the return of property; despite their recovery of
the goods.

Getting property back is

a difficult,

time-consuming, frustrating,

overly protracted experience for both victims and police.

and

It is an area of law

and the police practice in which there is considerable room for improvement.
This

chapter ends with

programs in property control

an

examination

and

analysis

some innovative

and identification which have important

cations for existing police practices and procedures.*

* all references refer to interim report

.1

of

ramifi-
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(2)

METHODOLOGICAL ISSUES AND TECHNIQUES

In order to contact the Metropolitan Toronto Police and the Ontario Provincial Police, a letter outlining the purpose of our study was sent to Chief
Jack Ackroyd and Commissioner . Erskine respectively. (see Appendices 1 and 2)
The Letter also indicated that our project was
grant from the Department of the Solicitor General

tieing supported by a research
(Ottawa), an important factor

we surmised, that would assist us in gaining entry for interviews.
Our approach with the Metropolitan Toronto police was to indicate that we
would like to interview 'knowledgeable personnel' at 52 division in Metro, the
major central

city division which would have a major incidence of thefts and

burglaries in its policing area.

This we indicated would take approximately two

hours, and so produce a minimal amount of disruption, and take up very little of
police time

(an important consideration in police willingness to permit res-

earch). We also indicated that

if divisional policy varied we should like to

interview esponsible personnel in two other divisions.

Finally, we requested a

'working tour' of the property room, if possible.
Approximately one week following our letter, a police staff sargeant con-

tacted one of the researchers to arrange an appointment for interviews. He
explained that our letter had been forwarded to him by Chief Ackroyd, and that
he would

arrange interviews for us

members of the pawn and fraud squads.

with appropriate individuals, includding
The officer was very friendly

in his

approach, and suggested that he could direct us to areas of interest that we had
not considered. After our initial concerns about gaining permission to interview, this response was, to say the least, uplifting.
By this time we had completed a substantial portion of the review of legal,
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historical, sociological and insurance-related literature which was a necessary
precursor to the undertaking of the interviews.

We had to be well enough ac-

quainted with the operation of the law and police practices to construct

an

Interview which wouldAirect respondents' attention to policies and practices
directly relevant to our study with its limited scope; i.e. current legal,
administrative

practice and

property to victims of crime.
be many areas of direct
reveal.

procedures with

regard

to the

return

of

stolen

It was anticipated, correctly, that there would

relevance to the study that police interviews would

This was a reflection of the 'static' nature of law and statute which

often does not reflect the practical day-to-day adaptations and accommodations
which have been developed by the various participants in interaction with each
other.

In a veny real sense the interview portion of research took shape much

in the way described by Glaser and Strauss (1973) as we let information supplied
in the field lead

us through the

realities currently

in place,

rather than

arrive fully equipped with a set of preconceived notions.
An open-focus or guided interview technique was employed, a method that has
distinct advantages for the researcher seeking depth in data; opting for rich,
detailed material rather than the larger overview provided by sociological tools
such as survey analysis.

This method basically allows the researcher to con-

struct an interview which 'guides' the respondent through various key areas of
concern, while still allowing the subject the opportunity to 'lead' the interview at various junctures.

This approach has been adopted by sociologists of

deviance to deal with a wide variety of social groups (Lofland, 1971) and processes. It was of particular value in the limited interaction which we were
afforded in our discussions with police.

It was not within the purview of this

project to observe police in interaction with victims of theft, or more gen-
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erally in the round of activities police undertake on a daily basis.

This was

not necessary in any event as there is a great degree of convergence between
data

obtained from police and

insurance

sources which served to corroborate

details Of law enforceMent practices and policies. We were also able to benefit
from the not inconsiderable literature available on police procedures and victim
response to property,crime.
Police sources were open to our inquiries, and made a , \since attempt to
provide us with detailed information on their property procedures, relationships
with pawnbrokers,

and concerns with

regard to issues surrounding the prompt

return of stolen articles to victims of crime. For this report a total of five
police personnel were interviewed from the Metropolitan Toronto Police force in
52 division and Investigative Support Services. The researcher was provided
with a tour of the property office in 52 division, and interviewed knowledgeable
personnel in this office. The questionnaire utilized in these interviews are
presented in Appendices 4 and 5. The topical areas which they focused
clude:

police administrative

on in-

practice and policy for the recording, keeping,

tagging, security, return and disposal of property; interaction with insurance
companies; continuity of control; dimensions of their ongoing interaction with
pawnship personnel; and the functioning and limitations of Operation Identification.
A representative of the Ontario Provincial Police was interviewed and this
data is presented in this report.
A request for information on property procedures was mailed in letter form
to the Hamilton-Wentworth,
(see Appendix 3).

London, and

Kitchener-Waterloo Police departments

At the time of writing a response was available from the

Hamilton-Wentworth Police department, and a program description is catalogued in
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Appendix 10, and discussed in section 7 of this chapter, "Innovations in Property Control."

Additional materials on a relatively 'new' procedure for speed-

ing the return of property was supplied by the City of Edmonton Police force and
are catalogued under Appendix 9, and similarly analyzed in section 7.

We additionally received responses from the London and Kitchener-Waterloo
Departments which are catalogued in the synopsis.
Finally, we

have

attempted to

interview

owners

of the

two pawnbroking

establishments in Metro Toronto with little success. The uncooperative response

we received may reflect suspicions surrounding the recent arrest of a pawnbroker
in Toronto (see Appendix 7), and routine problems associated with the study of a
business which must endure daily contact with the police.

individuals with

the

views of current legal

aim of

We reapproached these

interviewing them covering practices, policies,

provisions and

successful in obtaining interviews.

relationship with

police, but were not
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(3) "ON THE SCENE" - THE DYNAMICS OF NEGOTIATION AND DISCOVERY

Following the commission of a crime of theft, the police will

generally be

'called to the scene of the event by the victim, a friend of the victim or another family member.

This form of policing is

reactive rather than proactive in

nature in the sense that the police respond to, rather than initiate the enforcement process. Once on the scene, police officers are likely to find a
victim in various stages of emotional and psychological upset as a consequence
of having had their 'private' space invaded by unknown persons. They mapalso
have suffered the loss of items invested with a great degree of sentimental
value. At the very least they have lost, at least temporarily,

and in the

majority of instances, permanently, (given - police recovery figures), an item or
goods of not only personal but economic value. As Terence Morris (1976, 61) has
written:
"Private property; particularly within the context of the home has
great significance in our culture, and the crime (of burglary)
therefore is one least likely to be tolerated."
In the case of burglary it is evident that the percentage of cases which
are not reported is probably quite insignificant for most victims would wish to
claim compensation from insurance, and as Morris (1976, 61) points out "....an
attack on property constitutes for many victims a not inconsiderable degree of
psychological shock."
We are aware that many victims of burglary from the home are confronted
with disorder and damage to the premises

(Waller and Okihiro, 1978; Morris,

1976) including graffitti spraypainted on walls, and human waste.

Morris (1976,

61) also notes that there is another psychological component for female victims

of attacks on property:
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....it is also a curious fact that many women talk of the
experience in terms remarkably like those employed by the victims
of sexual offences."

r.

It is within these circumstances that police must begin to compile their
report. The general occurrence report will include data on the victim, offence,
and any leads as to the identity of the criminals involved. From the victim's
standpoint the most important objective of police actions will be the recovery
of his/her personal belongings, or compensation from an insurance company. To
this end, police record details of the property which the victims can discern is
missing. Often this can be a difficult task if the premises have been 'turned
over', i.e. drawers and contents scattered, belongings strewn across the floor,
and a general disorganization of belongings effected.

The victim's description

of the missing goods is recorded, particularly relevant serial numbers or specific identifying features.
At this juncture victims are asked by police to place a value on their
goods.

This is a difficult process at best for the victim, who is, as we have

seen, likely to be emotionally upset. Furthermore despite police assertions to
the contrary, victims cannot be expected to place an accurate value on goods
which they have possessed for a significant period of time.

Victims may not

routinely be expected to be aware of the effects of inflation, being unable to
estimate the value of a $500 camera which they purchased two years ago which is
now retailing for $750.
The estimated value that the victim places upon his/her goods will form the
basis of the police report which will be provided to insurance companies to
substantiate the victim's claim. It will then prove difficult for the victim to
substantially alter the value placed upon items at the time of giving information to police.
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This is an important time in the law enforcement process for police as
well, for if the value of the articles is estimated by the victim to be under
$200, the form charges will take are substantially altered.

This may account

for Wallace and Okihiro's (1978) findings with regard to the lower value put on
goods by victims, as versus police who invariably suggest higher values. In our
interviews with police it was suggested that police officers on the scene do not
attempt to play a part in the evaluation of goods.

This characterization of the

interactive processes which occur between victim and police does not accurately
reflect the role police play in such situations.
figure who does not offer assistance.
they could naturally be expected to

It would suggest a cardboard

Victim's evaluations may be tefiative, and
look to the police as experienced practi-

tioners in dealing with valuations of stolen goods. It may be suggested that
various factors intervene in the valuation process as viewed by the police with
reference to the $200 floor for a felony charge.
As Morris (1976, 61-62) has commented, there is virtually no incentive for
the victim to call

for police assistance if the goods stolen are of little

value:
u ....where lesser items of property are concerned, the incentive
to report thefts is diminished, possibly because the property is
invested with fewer symbolic overtones, although more probably
because it is suspected that the chances of apprehending the
author of a more trivial offence are so small that going to the
police is largely a waste of time."
In these circumstances it is not unreasonable to suggest that victims will
also perceive that police will be unwilling to invest more than a minimal amount
of manpower in chasing down a thief who has made of with a relatively small
dollar value amount of property.

The police will also feel that the time in-

volved in attempting to locate the thief, and the potential

penalty he will

receive at court will not permit them to invest more than a modicum of time.

à,
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The offiver is aware that the victim stands very little chance of the property
ever being recovered.

Wilson (1975, 81) notes the inherent difficulties

in

attempting to trace criminals from 'on the scene' information:
(for)
burglaries, robberies and auto thefts, typically occur after the
event has taken place and the trail is cold; the officer whose
response can often do little more than fill out a report that will
contain few if any leads for further investigation."
Reference to the
Police annual

recovery statistics provided by

the 1981

Metropolitan

report support this contention. Of $90,113,180 property reported

stolen, only $3,715,543 was recovered, (not including automobiles and motorcycles). Although automobiles

recovery rates are exceptionally high

(due to

their high visibility and distinct licensing), recovery rates for bicycles and
other forms of property are extremely low.

The majority of recoveries eminate

from pawnshops (see the discussion in section 6, "policing Pawnbrokers-Recovery
Property) and to a
hended suspects.

lesser degree from blanket admissions gleaned from appre-

Recent work conducted by Ericson (1981a, 1981b) on detective

decision making and police patrol work suggests that

police rely on suspects

apprehended for a specific offence to lead them to other offences.

This process

referred to by police variously as 'getting it off their chest', or 'telling it
all' seems to rely on suspect's perceptions that the police 'have got him' and
that he has something to gain, perhaps in the plea bargaining process by admitting to a number of offences, so leading police to the rightful owners of the
property.

This

is especially the case when a suspect is apprehended at his

place of residence in possession of a large quantity of stolen goods obtained
from a number of locations.
cooperation

of the suspect

It is often,

police related, only through the

that goods can be linked with a

specific owner.

Again there are significant difficulties, both at the scene of the crime and in
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terms of the potential for recovery when an item does not have a specific serial
number, or is readily identifiable.
Police however characterize their recovery efforts as being substantially
more successful than figures support.

Despite their dissatisfaction with the

inability of victims to accurately describe goods:
"People should really know what they have, be able to describe it.
If they can describe it....we can probably get it back. So its
not hit and miss."
It is doubtful whether

more accurate descriptions will actually

noticeable effect on recovery rates.

have a

There is some evidence to suggest that the

recording of serial numbers, or articles with very distinct characteristics are
more likely to be recovered through routine pawnshop inspections.

-
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(4) PROCESSING PROPERTY - KEEPING, INFORMING,
DISPOSING AND SELLING

When a piece(s) of property are recovered by police either from a suspect
or through a pawnbroder or second-hand dealer, the goods are handled subject to
existing regulations. Specific rules and policies for keeping of property are
set by the Police Commission and the department generally, and in the case of
the Metropolitan Toronto Police govern the activities of all divisions. Athough
we are not yet in receipt of specific regulations from the Ontario Police . Commission, these are forthcoming; and our report has in any event been informed by
the considerable working knowledge of the interviewees.
Once a piece of property has been recovered by the investigating officer,
it is his responsibility to return it to his division which a property receipt
is filed (see Appendix 6) detailing the manner in which the property has been
taken.

This receipt details the premises where recovered, how recovered, date,

amount if any loaned against the item by a pawnbroker, pledge number

(if any)

and a description of the article.
At this point the articles are tagged, and then deposited in the property
room of the division, the transaction is recorded in the property register order
to guarantee continuity of control, detailing the item,
and badge number.

investigating officer,

A bin number is then assigned each item or group of articles,

and they are held until: (1) required

in evidence till

the end of the

legal

process; (2) an owner is found; (3) a certain period of time transpires and no
owner can be discerned after which the items may be sold at auction; or (4) the
articles are returned to a pawnbroker or seond-hand dealer when no owner can be
found for 'suspect'

goods that have been lent for the purposes of a

criminal

-
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investigation.
If the investigation proceeds to trial, the investigating officer withdraws
these articles from the property office, and conveys them to the court for use

as evidêncé at trial. There are exceptions to this general sequence of events
as a consequence of the limitations of divisional storage space for property or
problems concerned with the size or quantity of a specific property that is
recovered.

The 52 division property office for example, is approxiately 25 feet

long by 25 feet wide with 20 foot ceilings. Property is stored on a series of
long shelves according to bin numbers assigned. During interviews with proerty
personnel it was pointed out that bulky items too large to fit in the basement
office, or too numerous

(for

example 5,000

records which had been recently

seized), would be stored at the main police property bureau located on Chaplin
Crescent in Toronto. This is a large warehouse-type facility where the overflow
and unmanageable property from all Toronto divisions may be held.

Automobiles

are stored under secure conditions at a number of sites throughout the city.
Informing Owners
When a piece(s) of property are reported stolen, police enter a description
of the articles into the CPIC computer system which is available to all police
forces throughout Canada. The utility of this system is severely limited because property which has no distinct identifying features (for example, a standard Timex watch) or serial numbers (which may have been altered or filed off)
will be of little use to investigators, and will not generally be entered into
the system.

This is a reflection of the fact that police would have to (and

often do our interviews indicated) rely upon a suspect to identify the premises
from which specific items have been stolen. It is a

common occurrence for

police to retrieve property which they believe to be stolen when executing

a

-

le
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search warrant for an entirely unrelated crime.

When suspects disclaim owner-

ship or knowledge of the true owner, they can and are charged with possession of
property of

person(s)

property-with

unknown.

If the police are unable to connect the seized

an owner, a highly likely event

if the articles have no unique

identifying features, the articles are disposed of by auction (see discussion
below).
In those cases when a suspect is apprehended through police investigative
work, and an identifiable article can be linked to an occurrence by

CPIC,

the

onus falls to the police to inform the victim and the owner, who may or may. not
be one and the same person. The original victim is required by police to make a
positive identification of the property despite the presence of serial numbers,
other identifying features,

or informations provided by suspects. The victim

will later be called upon to identify such property as his to the court in order
to establish ownership

for the purposes of prosecution.

In cases where goods

are pawned, the person taking the item into pawn would be required to
court to identify the property taken into pawn,

attend

and provide identification of

the person placing the item into pawn where relevant. The owners of goods may
often be the victim's insurance company who have settled the victim's claim and
now possess full title to the goods.

Evidence and Disposition of Property
The owner of the goods is not allowed to retrieve property at this point if
the goods are

required as evidence in legal proceedings

discussion see Chapter

1).

(for a more detailed

While being utilized as evidence the property is

held by the clerk of the court in

secure conditions in the court house "and

maintained in a ledger similar to that of police." As space in court holding
rooms is extremely limited, the clerk often calls upon the police to hold the
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articles at either the division property office or the main property office.
This is an informal accommodation which the courts and police have made in the
interest of justice, to ensure continuity of control.
A determination of ownership may be made by a judge after the completion of
trial, but goods will not be r:eleased until the appeal period has been exhausted.

In cases where the 'accused pleads guilty ,. and the plea bargaining has

generally taken place (in a large percentage of cases, see Ericon and Baranek,
1982), the judge may make a determination of ownership before sentencing.

In

either case, the victim or owner will have a considerable wait before receiving
the property back.
When the property is finally ready

for release to the legal owner he is

informed of this by the police. The owner then . presents himself at the station,
signs for the goods, and may take them with him. If an insurance company is the
owner, they will similarly be informed,

and may or may not be obliged to offer

such goods back to the original owner, depending upon the terms of the insurance
policy.
Selling and Disposing
When no owner can be ascertained for goods seized from a pawnbroker the
property is returned to the pawnbroker who will follow normal procedures for the
holding of goods as specified under the Pawnbrokers Act.

Second-hand dealers

receive the goods back and are required to hold the goods, which they possess
title to, for a period not exceeding sixteen days, before the items may be
legally sold.
In the case of goods seized by police from a suspect, or in the course of
normal operations and investigation, for which no owner can be found, the goods
are liable to be sold at auction. Proceeds from such sales revert to the muni,

4
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cipal authority.

Figures on the amount of revenue so raised are difficult to

estimate and were not available from municipal sources.

MIZENIMIEBI!

-
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(5) POLICING PAWNBROKERS

Pawnshops

-

-

RECOVERING PROPERTY

play an important part in the

return of stolen property.

In

fact, a-major portion-of stolen goods that are recovered by metropolitan police
forces are retrieved in this « manner.

The pawnshop is a focal point for the

thief attempting to 'unload' hot items which hav& been obtained as a result of
criminal activities. Interestingly, although thieves unload stolen property to
evade the heat (police), the pawnshop is an unloading point which suffers from
high detection

potential.

Those pawning stolen

items

regularly give ,their

correct name and address, and this is a major source of arrests for the police.

Pawning Practices and Prohibitions
A pawnbroker is a businessman who lends money based upon the value of a
given article when the article is delivered to him as a form of collateral.
practices

of pawnbrokers

are

governed by statute under

R.S.O. c. 372, s. 3(2), '(see Appendix 8).

The

the Pawnbrokers Act,

A licence fee of $60 is paid to

obtain a pawnbroker's licence, and a sum of $2,000 is posed as a security with
the minical authorities in which his business is located. Various restrictions
have been impposed upon pawnbrokers when taking

an item into pawn including

prohibitions on taking items from those who appear to be under the age of eighteen years, or under the influence of alcohol or drugs.

Furthermore, the owner

is prohibited from melting any form of precious metal that has become has absolute property without municipal consent.
Of central concern for our discussion are the rules which govern the taking
of an article in

pawn, and the descriptions which must be recorded for each

item, which are outlined in s. 9(1) and s. 9(2).

These sections require that

the pawnbroker shall enter into a record book, kept by him, before any money is

4
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lent on an item:
(a) the day, month and year in which the pledge was taken;
(h) the full name, address and a description of the person
delivering the article for pawn reasonably sufficient to
- identify.such person, including sex, and estamated age,
height, complexion and full particulars of identification of
produced and, where the person who delivers the article for
pawn states that he is the agent of its owner for the purpose
of pawning it, the name and address Of the owner;

(c) a description of the pledge reasonably sufficient to identify
it; and
(d) the sum lent on the pledge.
Also

(2) Where a person tendering an article for pawn refuses or is
unable to produce any identification, the pawnbrokers shall
enter in his book a note thereof, which shall be deemed to
constitute compliance with the identification requirements of
clause (1) (b).
Detailed descriptions of the article and the

person pawning it often form

an extremely useful starting point for police investigations. As articles which
have prominent identification markings or serial numbers are routinely entered
into the CPIC

system, pawn squad officers enter the pawnshop premises with a

computer print out of articles reported missing.
an article

reported stolen,

the investigation

If an item can be matched with
is immediately aided by an ac-

curate description of the thief, or his/her accomplice.
The statute imposes further obligations on the pawnshop owner to cooperate
in

law enforcement activities. Under

s. 11 the pawnbroker must notify the

police if he "has reasonable cause to suspect that an article has been stolen or
otherwise unlawfully obtained." There are however, serious limitations to the
abilities of pawnbrokers to be effective in judging the source and status of a
piece of property. Their suspicions are generally aroused when, as one officer
(

put it, "a person of lower class comes in to pawn an item such as a Nikon or
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Hasselblad camera."

Pawnshop owners powers of perception can thus be said to

rely on notions of the likelihood of a particular individual, given mode of
dress and address, to be able to possess a particular item.
Thé police share - an amicable relationship with pawnbrokers, whom they visit
five days a week. This accord is characterized by a great measure of cooperation on the part of both parties, and reflects sensible accommodations given
the volune of business with which a pawnship will
cooperation is the

deal. One factor in this

regular informal exchange of police information

regarding

both property and suspects:

•

"If we tell them (the pawnbrokers) that we want something or
somebody, quite often they will come and our men will be in the
street. They'll get our men and say, "This could be it" and
"We're not too pleased with that fellow there, he could be
something", and they will get licence plate numbers, they will
follow."
Their relationship is characterized as a "two-way street" by the police.
Police are certainly interested

in supplying pawnbrokers with information on

suspects through informal channels,

and details of significant property rob-

beries when they feel that the article may surface at the pawnshops.
brokers the value of this relationship seems much

For pawn-

more difficult to assess.

Although one might wish to believe that pawnbrokers see themselves as part of
the law enforcement process, it is not apparent what rewards they accrue from
this relationship.

On the surface it is obvious that business is disrupted by

enforcement pursuits; an item which may have eventually reverted to the sole
ownership of the pawnbroker is

'lent' to the police for their investigations,

and eventually returned to the owner (after payment of the ticket price); and
the pawnshop owner or one of his employees must take time away from business to
appear as a witness in any criminal action that proceeds to the court.
In seizing a piece of property from the pawnshop police do not do so under
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the authority of a warrant, but rather, through an informal relationship,

Ibor-

row' the item:
"We go in (to a pawnshop) and you've reported something stolen.
Now we say that could be Fleming's property. We've got a list, we
-carry a list of stolen property and its done by computer. So we
recover, or see a piece that we believe is Fleming's. Now the
only people that would really say that that is Fleming's is the
court. So we borrow that. We take that and we send it to our
property bureau. In other words we haven. 't seized it on a
warrant, we've told the fellow we're taking it. We reasonably
believe that that could be the piece of stolen property. We have
yet to have too much protest regarding this from the dealer...."
There are however reasonable limits to the entent to which a relationship
may stretch given the lack of rewards for pawnbrokers. Some measure

of - the

accommodations which pawnbrokers are asked to make is revealed by the recovery
figures for property during the last six months of 1981 for Metropolitan Toronto. During this period, 805 recoveries were made from pawnshops with a total
value of $1,070,050.

Considering the relatively low recovery rate generally,

and the amount of property recovered during 1981 as a whole (some 3,848,895) the
relative value of pawnshops as sources of recovery, and the 'cooperation' they
are required to offer may be easily assessed.
Police Knowledge and Practice
The pawn 'squad' for Metropolitan Toronto is somewhat of a misnomor, for
only two men are routinely assigned to these duties. Under s. 13 (1) of the
Pawnbrokers Act the requirements for pawnbrokers in respect of police reports
are laid.out:
(1) Every pawnbroker shall before noon of everyday make a report
either for the chief of police or for such other person as is
designated by by-law of the council of the minicipality.

In practice the pawn squad does not wait for the receipt of reports under
this section, but attends at the pawnshop each business day throughout the week
to check the pawn

records for accuracy of description, and

also peruse the
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property taken in the previous day. Various police forces attend at the pawnshops on a regular or semi-regular basis including the Ontario Provincial Police
and the R.C.M.P.

It is within the power of any police officer or constable to

inspect-a pawnbroker's books, and to have persons whom he considers to be advisable attend with him, under' s. 15 of the Pawnbrokers Act.

Ericson's (1981,

1982) work on detective decision-making and mobilé patrol work indicated that a
significant amount of time is spent by the police in visiting and in surveillance of pawnshops.
Pawn squad officers receive specialist

training in

order to deal . .with

specific types of stolen property. Although the majority of 'hot' items received by pawnshops are 'stock' items, i.e. televisions, stereos, cameras, golf
clubs, jewellery and bicycles,

"anything that can pretty well be carried in"

advanced training is required particularly for various forms of expensive jewellry. Officers "pick up" training in an informal manner fr.om experienced pawn
squad officers, but an equally important source of information is that provided
by 'trade' informants.

Police routinely check all stores that deal in trade-

ins,- exchanges, and purchases of second-hand goods. These lecensed second-hand
dealers would include jewellry stores, musical instrument deals, antique dealers, appliance stores, and various second hand

'junk' stores.

Typically mer-

chants in these types of specialty stores have an expert knowledge of merchandise acquired during many years of experience and/or specialist training in a
given field.
Licensed second-hand dealers provide a significantly different service from
that provided by pawnbrokers. Second-hand
outright from a customer.
fraction of the original

dealers

may only purchase

items

The price accorded the customer is generally only a
purchase value,

roughly one-third of current market
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value. These businessmen are required by statute to retain goods thus obtained
for a period of 15 days exclusive of weekends; i.e. roughly 17 days, before
disposing of the goods by sale. In comparison, pawnbrokers must retain goods
pawned to them for a period of roughly one year, after which a notice is sent to
the holder of the pawn ticket Where the sum is more than $15 but less than $30.
If no response is forthcoming within 15 days folloWing the day after mailing, it
becomes the pawnbrokers absolute property under
act.

s. 21 (1) of the Pawnbrokers

Where the sum lent is more than $30 similar mailing procedures apply, but

the pawnbroker is also obliged after a period of 16 days to ensure that; under

s. 22 (1) of the Pawnbrokers Act:
"a final notice will be published in a newspaper having general
circulation in the municipality in which the pawnbroker carries on
business identifying the transaction and stating that, unless the
pledge is redeemed within the 15 days next after the day of
publication of the notice, it becomes the pawnbroker's absolute
property.
Retrieving Property from Pawnbrokers
Once an article is 'lent' to the police by the pawnbroker for the purpose
of investigation, if it is reasonably believed that the item is stolen property,
it does not revert to the ownership of the original victim of the theft autoThe victim, who is also reasonably believed to be

matically.

the owner is

contacted by police to make a tenative identification of the goods.
sumed owner is questioned

The pre-

as to the reasons he/she believes the goods to be

their property, in the event that there are no prominent means of identification, i.e. serial numbers.

The likelihood of standard manufactured items being

connected with a victim is very slim indeed, almost negligible, without
apprehension
property.

of a suspect who provides

the

information on the source of stolen

One can assume then that this form of identification is, in the vast

majority of cases, a mere formality. It cannot be otherwise, or the item would
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not have been initially placed on CPIC. In this context victims are only likely
to reaffirm identification originally provided at the scene of the crime, and
perhaps add some details regarding markings resulting from normal wear and tear
on the article.

-

When no suspect is apprehended, the article does not automatically revert
to the ownership of the victim.

Having suffered foss of the item through theft,

the victim must now compensate the pawnbroker for the amount of the pawn ticket.
Although pawn ticket values usually reflect only a very small

portion of the

original price of the article, (roughly 10%) police respondents indicated that
the majority of victims feel that it is unfair that they should have to pay for
the return of their goods. Does the victim have a choice whether to pay or not?
Certainly there are legal avenues which the owner may pursue in order to recover
the goods.

As the police pointed out:

"You have the alternative: (1) We've taken it from the man (the
pawnbroker). Now we can't make the decision on that piece of
property, we're just not judges. You can have your property back,
(1) by paying to us (the police) the amount of money the
pawnbroker expended without interest. We will then reimburse the
dealer and you've got your property. Or if you do not wish to do
that then you have the alternative, or we have no alternative but
to return it to the dealer advising him that you, Mr. Fleming,
have an interest in it and you wish to take a replevin action."
When the value of the property does not exceed $1,000 the matter may be settled
in small claims court, and in cases where this limit is exceeded ownership can
be determined in the county court.
Given the small amount of the majority of pawn ticket values, usually under
$100, most owners do not attempt to obtain an order of restitution through the
courts realizing that such actions are bound to cost them more in terms of
personal

time, trouble, and expense. Even if the victim acts in his/her own

behalf, time will be lost from employment, preparation time is involved,

and
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they may hesitate feeling that it may be a much more difficult task to establish
ownership than pay a ticket price in the interest of expediency. It is at this
juncture that the police act as informants with regard to the functioning of the
law and .'normall practice.

As Ericson and Baranek (1981) have suggested most

citizens have inadequate knowledge concerning the law, and could be expected to
follow police recommendations regarding payment of dealers' expenses, especially
when contemplating the 'unknown' contingencies of possible legal action.
In this sense the victim is an active agent in
his/her property.

hastening the return of

As one police informant aptly put it, "He's paying to shorten

the process of getting it back."

Furthermore victims may feel that they will

encounter serious difficulties in proving ownership, particularly if the article
cannot be identified by serial number. Police . realize this dilemma, and their
reflection on this situation illustrates the dilemma facing the victim:
"He has the courts open to him if he can positively say that's my
item and prove it to the satisfaction of the court»'
As the police pointed out, victims whether individuals or insurance companies
which have acquired ownership realize that "it doesn't pay to fight."
Police Roles
The police are not generally satisfied with the dual role they feel has
been thrust upon them in the process

of informing victims of the recovery of

goods, while at the same time presenting 'bad news' concerning potentially long
legal delays, and expenses.

This casts police in an extremely unfavourable

role, at least temporarily, with the public. As one officer indicated:
"We don't seem to be fair. Wei.e in the middle."
The overwhelming majority of victims are sympathetic to the role police
must play, and the legal constraints which limit their options, while at the
same time, they cannot help but feel dissatisfied with the system which denies
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them access to their goods. Victims suffer the frustration of being unable to
get their property back despite its having been found. Although the holding of
property as evidence is essential to the successful prosecution of the thief,
the ends: of justice may seem far removed from the desire on the part of the
victim to get his property back.

It is likely to be a relatively long period of

time before the victim acttially possesses the prôperty in question once again.
The court process routinely takes from four to six months, given preliminary
hearings, adjournments,
well.

and trial, and this is only if things go relatively

However the property, as evidence will still be retained a further 90

days pending an appeal by the , accused. It is not unusual for a period of from
one to two years to pass before the property can be claimed by the victim,
following payment of the pawn ticket expense.
The police are acutely aware, and dissatisfied with the long periods of
time which must be spend by victims awaiting the outcomes of trial and possibly
appeals. Their dissatisfaction reflects, to some degree,

the broader concerns

of the victim:
"...the cost to the victim tends to be weighed against the
satisfactions derived from the law enforcement process. If the
prosecution process is protracted and the final result by way of
sentence seen as derisory, the victim will be dissuaded from
reporting any more offenses (Morris, 1976:62)."

•

Victims may come to feel that

if the loss of property is small, and in-

surance covers their loss that they do not wish to pursue the matter.
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(6)

We analyzed

data on

INNOVATIONS IN PROPERTY CONTROL

innovative programs from the Metropolitan

police force, the City of Edmonton

police department,

Toronto

the Hamilton-Wentworth

police Ontario Provincial Police, and London police departments.
The City of Edmonton police have recently adopted a new method of property
processing which allows victims of crime to claim their property for use far
mhre promptly than has been possible under traditional schemes.

The approach is

to release certain forms of property after the articles have been tagged. and
photographed along with the owner.

The owner is then required to sign a release

(see Appendix 9 generally) form which requires him to:
....produce these items if they are required by the Court in the
future as evidence in any criminal proceedings in connection with
its original loss."
Owners are also warned not to physically alter any identifying features on the
property and are not able to:
"....dispose of these items or alter the physical characteristics
until after any criminal prosecution involving the propertys' loss
is completed."
A detailed description of the article(s) is made and recorded on the property
release form, which must be signed by the owner before article(s) may be given
to them.
In Edmonton the cases where this method is predominantly utilized have been
found by experience to be:
(a) Where an accused has an outstanding warrant for his/her arrest
and the property is being held indefinitely.
(h) Stay of proceedings of a trial.
(c) Victim requires the property for their livelihood.
(d) A guilty plea in court.
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(e) Where property is properly marked and identifiable by a serial
number.
There

have

been some difficulties associated with bringing authorized

personnel together with the public at appropriate times in order that property
can be released:
"....the unit frequently had difficulty in co-ordinating the
presence of required personnel at Property Control Unit in order
to release property to victims of crime by photographs."
These problems are associated with three factors: (1) the availability of manpower due to the demands of workload; (2) difficulties associated with shift
work and co-ordinating pickup which would generally occur during

the second

shift (which it is noted is not always convenient for the public; and (3) Identification Section

cancellation due to the pressures of attending at a major

crime scene (i.e. an armed robbery complaint).
for all

Making satisfactory arrangements

parties has been described as 'time consuming' and is no doubt frust-

rating for all those involved. Despite these drawbacks the Victim Services Unit
has been successful in assisting the return of property to 212 victims over the
nine month period July 1979 to April 1980.
There are of course limitations to a scheme of this sort. Items which can
not be readily identified are as difficult to release as they are to record on
the CPIC system.

Certain property cannot be released because of its connection

with the commission of a crime, its 'fluid' nature (money), items taken as the
result of a search warrant, articles which are illegal to possess under law
(drugs, prohibited weapons, radar detection devices), items necessary to demonstrate the aggravated nature of crime, evidentiary items which have been processed by the Crime Lab or those articles for which a victim has received insurance or other beneficial claim. Property where ownership is disputed may not
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be released.
,

Similar procedures are being developed by Edmonton authorities in conjunction with local
their goods.

businesses in order to allow them almost

instant recovery of

In this - scheme, shoplifters apprehended within the store in pos-

session of merchandise are taken to the store security office. A police officer
is then called to the scene . and a photograph of ihe shoplifter, along with the
property, and if possible the employee who apprehended him is taken. Additionally, an evidence card is produced on 8" x 8" paper which records the date, a
brief description of the item, with brand name and serial number where possible,
the retail value, and the suspect's name.

A store evidence log is kept which

records the suspect's name (where known), date, file, pack roll number, picture
number on the roll, a short description of the article

photographed and the

signature of the agent who apprehended the suspect. At this point the suspect
is turned over to police. The property may than be returned to the shelf for
sale.
The Metropolitan Toronto Police Force has had in place a somewhat similar
scheme for the past six or seven years.

In cases where the property recovered

is a credit card (an extremely common occurance) or piece of identification, the
item can be photocopied, and the rightful owner can sign for his property.
rare occasions articles which are required for a

On

person's livelihood can be

photographed with the victim, serial numbers recorded where possible, and instructions given with regard to keeping the property until all legal action has
been resolved.

This is not a standard practice however, and we were unable to

obtain any evidence to suggest that there is a standard, detailed policy on this
matter,

or

specific guidelines to assure that all victims receive

the same

treatment under this arbitrary system. When interviewed officers could provide
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no figures on this form of release but routinely commented that it was 'very
rare indeed'.
There is some indication that there are problems surrounding the ability of
victims to -prove that - the item is required either for reasons of making a livelihood, or perhaps other specific reasons. Perhaps a hypothetical

case will

illustrate the paradox:

•

John purchases a $1,000, 35mm camera to take on his holidays. The
outfit is stolen, but the thief is arrested the next day. John
attends at the station but is told he can't have his camera back
until the legal process has been satisfied. Meanwhile Joe the
carpenter is attending at the station concerning his recovered
tools. Joe is photographed with the tools and they are released
to him. John however is without his camera, cannot claim
insurance, does not have enough cash to rent another camera, can't
borrow one, and decided that the holiday is not worth taking if he
cannot take photographs. He feels after speaking with Joe the
carpenter that the system is not fair. He can keep the camera
outfit for evidence as well as Joe can keep his tools. Whether
the articles are required to make a living or for enjoyment seems
and odd distinction to him. Joe has his property, John doesn't.

In this final report we will examine specific recommendations with regard
to the development of innovatiye procedures for the prompt return of property.
Operation Identification
Another innovative scheme of interest to this project is Operation Identification, instituted by The Solicitor General
departments in Ontario.

and carried out by all

police

Simply, this is a scheme which discourages theft from

homes, businesses and schools by marking goods by means of an electric engraver
or 'invisible' pen that only becomes visible under ultra violet light. Users of
the scheme may borrow the necessary marking impliments from their local police
department, and individualization is achieved through the engraving or marking
of a social insurance number, driver's licence or specially assigned number in
the case of schools and businesses. Upon completion of identification to all
items in a premise, stickers are also provided which warn prospective thieves
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that the owner has marked all of his goods under this scheme.

A check list of

frequent property targets is also provided to the householder (see Appendices 10
and 11).
Although this type of marking does make it difficult for goods to be sold,
and 'makes it much easier for them to be traced, there is one serious drawback to
its utility as a crime prevention tool, and for our purposes in terms of speeding recovery of goods to victims of crime. Police respondents indicated that
the public has not responded well to the scheme. Therefore since this scheme
depends upon

public interest

participation, and initiative, and

this ha s not

been forthcoming, it has not been especially useful.
The London Police Force

indicated that they actively promote not only

Operation Identification, but Operation Provident, which is an attempt to alert
private householders, businesses, and institutions to crime prevention measures,
and involves some 7,000 subscribers at the current time. The Ontario Provincial
Police are the only police force which indicated an active campaign to improve
the current public use level of Operation Identification. In the summer months,
they have had a policy of employing summer students under
door-to-door, and offer to mark householders' goods
preventing theft and
break-in. When

supervision to go

for the purposes of

(1)

(2) assuring speedy recovery of goods in the event of a

put forward in this manner, i.e.

one that does not require

virtually any effort on the part of the public to obtain the service, the campaign has been quite successful.

Our informants

indicated that residential

theft in neighbourhoods where homes have been a party to Operation Identification, and their participation has been duly noted by the display of a door
sticker at all entrances have not been prey to break and entry attempts to any
significant degree.
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There are additional difficulties which tend to plague the Operation Identification

scheme. First, although

ultra violet marking may be a

useful

manner in which to identify stolen property, it is dependent not only on the
police force having the facilities to do such a

reading, but also upon the

police making the connection between the stolen property, the owner (who knows
the location of the marking) and the mark itself.

This is not an easy task

given the large volume of property stolen each year, limited police resources
for identification, and

current problems which

plague the storage and handling of property.

as we

have outlined already

Second, although social insurance

numbers, to some degree, and driver's license numbers to a greater degree (because of their instant clear capability through
marking goods

for Operation

CPIC) have been utilized when

Identification their use is limited since these

numbers change when a person looses either card.
In summary, it may be said that Operation
general deterrent with limited utility.

Identification only serves as a

As we have seen, stolen property is

predominantly disposed of through private channels or retained for personal use.
This makes the working of any identification scheme extremely difficult, and
unlikely to be effective.
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(7) SYNOPSIS OF POLICE POLICIES AND PRACTICES

In this section of the report a synopsis of current police practices and
policies_ in five departments is provided, specifically, Metropolitan Toronto
Police,

the Ontario Provincial Police,

Hamilton-Wentworth

Police, the London

Police Force, and Edmonton Police. Our concern is only with those practices and
policies related to the handling, recovery, and disposition of stolen property.
The synopsis is presented in point form for ease of understanding and to avoid
unnecessary repetition of material.
(1)

Metropolitan Toronto Police Force - contained urban base.*

- standard return policy which conforms to legal requirements
- this results in substantial delays through the courts in the return of stolen
property as goods may not be released to victims (see foregoing discussion)
- delays can be expected to be from one to two years in which the victim is
denied access to the goods
- officers do not make evaluation of goods, but rely on victim's evaluation
(although this is open to question)
- separate reports are filed for various forms of property, specifically; drugs,
property, bicycles, automobiles, firearms (whether lost or stolen)
- arbitrary release procedure is available for items which are required for
livelihood of victim, but this is based on discretion of police, and is a 'rare'
occurrence
- standard tag and storage procedures (see interim report)
- CPIC entry for identifiable items, i.e. those items which have serial numbers
or very specific identifying features
- pawn squad (2 members) makes a daily check of the city's pawnbroking facil-
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ities each morning
- pawn squad has an informal relationship with pawnbrokers to 'borrow'

suspect

items for the purposes of investigation and/or prosecution
- storage is

in each. division's property office,

larger

items and

overflow

stored at the city's central warehouse facility on Chaplin Crescent
- Operation Identification

- promoted in limite d . sense by Community Relations

Officers in each division

(2) The Ontario Provincial Police - rural base*
- standard return policy which conforms to legal requirements
- substantial delays experienced by victims
- storage by division, rental of suitable secure warehouse space in the event of
overflow or bulk items in local towns
- one report form utilized
- report forms are upgraded every two years by requiring officers to make suggestions for format changes to accommodate changing patterns of policing

- CPIC utilized when practical, that is, when items can be readily identified by
features or serial numbers
- Operation Identification stressed

- summer students are employed to tag and

mark householders' goods on a block-by-block system

(3) Hamilton-Wentworth Police - contained urban base
- standard return policy utilized which conforms to legal requirements
- delays are substantial as with Metro police
- one property report is utilized for stolen, confiscated, lost, or found property (see interim report for example of this form of report)

- Property

items are not entered on computer system, although this is

contemplated at present and should be in operation in the near future

being
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- 'occurrence technicians' manually attempt to match up stolen property from
information indicated on the report form
- property stored by division
- no innovative programs in place

(4) London Police Force

- . urban base

- standard recovery and keeping procedures as per Metro and Hamilton forces
- substantial delays to victims
- does not have 'specific programs' that operate in the area of stolen property,
i.e. innovative programs
- Operation Identification and Operation Provident stressed in their jurisdiction
(5) Edmonton Police Force - urban base
- property is tagged and stored as per normal police procedures
- if an owner can be ascertained and their is no dispute as to ownership, and
property is of a nature which can be released (see interim report) then the new
Edmonton innovative property return scheme can be brought into use
- the essence of this scheme is that the property in question is photographed
with the owner.

The owner is then required to sign a release form guaranteeing

to keep the property in the same condition, not physicall Y eltering it or any
identifying features.

The owner must produce the property if called upon to do

so if it is required for use by the Court in any further criminal proceedings
- this scheme has been predominantly used by retail merchants (victims of shoplifting) and private home owners and private citizens (victims of theft)
- goods are released within a few days of recovery and owner being identified
- however

limitations

to program due to availability of manpower to effect

photographs and registry of ownership of goods - although these are not seen as
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major hurdles to be overcome
- results in improved police relationships with the victim and ultimately in the
community as police are viewed as efficient
- quick

eecovery seen as the keynote of this scheme

- especially beneficial to

reiailers who suffer high losses on a daily basis,

results in immediate return of goods, therefore

n6 depreciation suffered.

4
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CHAPTER FOUR

REPLACING PROPERTY: VICTIMS OF LOSS AND THE INSURANCE CLAIMS PROCESS

INTRODUCTION: "GETTING IT BACK"

A fundamental lacuna exists

-

VICTIMS:CLAIMS AND COMPENSATION

in our knowledge of the processes and practices

which have developed with regard to the return of, or compensation for victims
of theft.

The manner in which loss is reported, the nature of various response

mechanisms for evaluation and replacement of stolen property, and the negotiative process which characterizes such arrangements remains unknown to the majority of insured individuals. We know little, if anything concerning the policies which are followed by insurance companies upon recovery of stolen property
by the police, and their practices when a 'third' party is found in possession
of stolen property, most commonly the pawnbroker.
This is a surprising state of affairs given the very significant value of
property which is stolen

in this country each year, and the amount of compen-

sation which must be paid out by insurance companies to their clients. Table
4-1 provides us with some indicators of the magnitude of the problem during the
period 1875 to 1970. Casualty premiums for all Canadian companies rose dramatically over this period from some $132,000 in 1875 to a high of $738,284,000 in
1970. If coupled with

police

recovery statistics

for Metropolitan

Toronto

during 1981 during which $91,874,500 of $975,723,395 in reported stolen property
was not recovered,

the magnitude of the

problem, and the cost to insurance

companies in light of the high percentàge of victims of crime who are reported
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by police to be insured against loss (see discussion, section 5(2) is readily
evident.

Table 4-1

CASUALTY PREMIUMS - CANADA - 1875-1970

Yr.

Casualty Premiums

1875

132,000

1900

1,114,000

1925

26,349,000

1950

187,672,000

1965

527,765,000

1970

738,284,000

Source: Insurance Information Bureau, Insurance Bureau of Canada

Despite evidence that increases in this form of crime are causing increasing losses for insurance companies (Nepote, 1976), and campaings mounted by the
Insurance Bureau of Canada, and some individual insurance companies, there has
been no concerted effort by insurance companies to find new means to encourage
public participation and knowledge with regard to stolen property claims.
The rising cost of individual losses is illustrated by Waller and Okihiro's
(1978) figure of $285 per incident, which had risen by 1982 to a figure of $400
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to $500 as suggested by police experience,

and $800 to $1,000 estimated by

Initial insurance sources. If the thesis of Smith and Marshall (1981) suggesting that as the value of stolen property increases so does the effectiveness of
detectiqn,-one would-expect that police are enjoying relatively more success in
recovering property. However', this is not reflected in police statistics over
the past six years where recovery has remained . fairly constant, and not very
successful (see Metropolitan Toronto Police Report, 1975-1981). Our initial
interviews with police revealed that there are special procedures brought into
play when there is a burglary involving property of great value, which does lend
at least partial support to Smith and Marshall's (1981) study (see Chapter 4,
section 6).
This chapter provides some initial data on insurance company administrative
mechanisms

for the

handling of property claims. It provides a descriptive

analysis of the nature, function and history of insurance, an exploratory analysis of the loss report process, and

insurance company policies for replacing

property. These processes are perhaps of greatest importance to the victim who
will

look

predominantly to

the

insurance company rather than the police to

'recover' his property, in one form or another.
Although our focus in this research was not specifically directed toward
the understanding of processes of burglary or theft, our analysis of the claims
process is informed, and begins with a consideration of relevant examination of
informations which are a product of these crimes. The majority of burglaries
committed against private residences focus upon five major 'target' commodities,
which are, in order of descending desirability: (1) cash, (2) credit cards and
identification, (3) electronic equipment, (4) jewellery,

and (5) cameras and

camera equipment. Alcohol, most probably utilized for personal consumption, to
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bolster the nerve of burglars, is a common feature of most break-ins
1976).

(Morris,

These categories of items are considered most valuable, in the economic

system of the underworld, a reflection, as Waller and Okihiro (1978, 18) suggest, of their "portability," the relative ease with which they may be fenced,
sold through

the

criminal's • network

friends if not enjoyed personally."

of acquaintances,

or

simply "given to

This assertion is borne out by Klockar's

(1975) account of the life of history and practices of the professional fence,

and Sutherland's

(1946)

earlier work

on the practitioner-supplier of stolen

goods.
From the moment a citizen becomes a victim of loss, the process of 'getting
it back' begins.

For most it will be a fruitless search, punctuated by delays,

frustrations, and uncertainty. Finally,

if insured, they will not 'get it

back,' they will 'get something else,' whether a substitute item or cash settlement.
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(2) METHODOLOGY

In

order to obtain

the information that was necessary to describe

analyze:the insurance'claims process we had to obtain

and

basic data on the oper-

ation of this system, and the Practice and policies which characterized its dayto-day operation. To this end we wished to conduà an informal interview with a
knowledgeable insurance company employee who regularly dealt with claimants and
would be aware of their individual companies policies, and also have a wider
understanding of policies that predominated throughout the insurance industry in
Ontario as a whole.

Our approach in attempting to gain entry to the world of

insurance claim managers was through an acquaintance who arranged a confidential
pilot interview with an experienced claims manager.

We prepared a pilot quest-

ionnaire which reflected what we felt were the important issues and areas of
concern, and were able to interview our contact in an informal setting (see
Appendix 2).

This interview proved more successful than we had originally

anticipated, and by adopting the open-focus technique of interviewing we were
able to elicit very detailed information which allowed us to further clarify,
and in some instances, identify focal areas in the research. In addition, two
other informants, both with many years of property claims experience were informally interviewed to clarify key concepts, and this resulted

in a second

questionnaire, (see Appendix 4).
Our first three contacts indicated that personal
tremely difficult to conduct with insurance claims

interviews would be ex-

managers, due to the tre-

mendous workload that most are responsible for, and the difficulties of insuring
confidentiality (which was a

predominant concern'of our contacts). At this

point we contacted a consumer representative of the Insurance Bureau of Canada,

4
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which is an organization which provides

public information on the

insurance

industry (for an example see Appendix 6), sponsors crime prevention programs,
and is a source of statistical data. This source provided us with data on the
ten largest insurance • companies in Canada dealing in property claims. We contacted each of these companiès
claims manager or supervisor.

individually and

obtained

the

name

of their

Our survey questionnaire (see Appendix 3) ac-

companied by a letter of introduction was sent to each of these companies, along
with a stamped, self-addressed envelope to insure a

response. Additionally,

follow-up letters are being sent to prompt responses despite our anticipation
that the overall response rate should be excellent. Our anticipation has been
informed by several positive telephone inquiries from various claims supervisors
and managers.
The object of adopting this additional approach was to gather information
from those ten companies whose property claims payments

consitute a majority

share of the claims market. The survey questionnaire was designed to encourage
full answers to a representative hypothetical case. This case was constructed
from information provided by our first three initial contacts and was designed
to provide data on replacement policies, victim and company evaluation of goods,
adjustment practices, insurance company
disputed claims, insurance company

obligations

(both legal

and moral),

liaison with police, the likelihood of re-

covering property, methods of disposing of property acquired through the claims
process, relationship with pawnbrokers, insurance

crime prevention and inform-

ation systems, and recommendations for changes to law and police practices. Two
of our initial contacts commented on our initial draft of the questionnaire, and
their recommendations were taken into account in producing the final product.
In pre-test with our contacts it was determined that approximately 30 minutes
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was required to complete the questionnaire, and this was a great deal less time,
and trouble for potential respondents than a one to two hour personal interview
with attendant problems of scheduling. From the standpoint of data quality, we
will benefit from respondents having time available to consider their responses,
and do any checks necessary on . company policy.

(

4
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(3) THE NATURE OF THE LEAST

To begin our discussion, we shall first consider the function and nature of
insurance generally. -Insurance essentially represents

a guarantee of indemnity

whose object is to replace money or other property, actual or prospective, that
is lost.

The system is a collective one whicn is founded upon a

straight-

forward theoretical idea. Simply stated, a number of persons in any community,
city, or nation, who are subject to a common danger of loss enter into an agreement. In this accord, community members agree to pool their potential losses by
providing in advance, by general

contribution, a

actually suffer loss may be indemnified.

fund from which those who

The advantages

of the system are

obvious, each party to the agreement pockets a small, immediate certain loss in
order to be protected against a greater future, contingent loss. Stated more
simply, each person attempts to suffer the least amount of loss possible.
Insurance has a direct relationship with wealth and property. Indeed, the
growth of insurance depends upon the increase of wealth (Campbell, 1902, 15).
In a reciprocal relationship the security that insurance affords facilitates and
promotes the growth of wealth.

- 112-

(4) HISTORICAL PERSPECTIVE IN INSURANCE

In tracing the origin of insurance for the written word we find the first
recorded reference to-restitution in the code of Khammurabi, King of Babylon.
This represents the earliest known application of the principle of insurance:
"If the brigand has not been caught the mèn who has been despoiled
shall recount before God what he has lost and the City shall
render back to him whatsoever of his was lost. It is was a life,
the city and governors shall pay one mina of silver to his
people."
This form of insurance, covering the risk of transport by land, may be considered the earliest form of insurance contract and it contained the principles of
the "Bottomry Loan" contract (for sea transport, see Campbell, 1902).

With the

rise of the Phoenicians, a race of sailor merchants, the necessity for Marine
Insurance arose and they adapted the Babylonian contract to maritime usage.
In the early days of Rome we find the introduction of Burial Clubs, and
from this beginning can be traced the earliest forms of life insurance.

The

next evidence of the practice of insurance can be found at approximately 800
A.D. when the Holy Roman Empire was born.

Under Charlemagne it appears that the

trade guilds practiced mutual protection against misfortune, fire or shipwreck.
From the year 1,000 A.D. the growth of trade resulted in the development of
insurance the rise of each of the great trading nations prompted development in
the further practice of insurance.

In the formative years of the seventeenth

century Amsterdam, London, Liverpool, Bristol and Paris were the virtual rulers
of trade trends, and were responsible for the building of many institutions
which still exist today. That insurance was considered important to trading is
evident from a perusal of events: in 1598 an "Insurance Ordinance" was issued at
Amsterdam; a

"Chamber of Insurance" was founded by the British Parliament in

4
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1574; and in 1601 a Commission Body was appointed by Queen Elizabeth.

In her

first speech from the throne in parliament Elizabeth asked, "Doth not the wise
merchant, in every adventure of danger, give part to have the rest assured?"
(Campbell, 1902, 18). The era of exploitation that closed the Middle Ages witnessed the growth of
the trading classes and the decline of the feudal'system.

In a feudal economy,

wealth was measured in goods, chattels, and credit, all of which were extremely
susceptible to many perils to which an acre of land is not exposed. Following
in the wake of this new conception of wealth, came as a necessity the re,discovery of the idea of insurance.

The Industrial Revolution led to the accumu-

lation of capital in a form susceptible to loss from insurable hazards and the
growth of the Joint Stock Company which in itself expanded the possibility of
large accumulations of peri.shable wealth and required the expansion of insurance
facilities.
Earlier forms of insurance were undoubedly of the mutual type, as groups of
traders shared each others' losses arising from the inherent risks of venture.
With the change to the capitalistic system we find individuals hazarding their
capital

by entering into contracts of indemnity with those engaged

advanture.

in marine

With the advent of the Joint Stock Company, corporations were creat-

ed and completed with individuals in the issuing of insurance contracts. Thus
insurance as we know it was launched in 18th century England.
Burglary insurance was a late entrant in the casualty field. The Mercantile Accident Insurance Company of Glasgow,

Scotland began issuing residence

burglary policies both at home and abroad in 1889.

It is interesting to note

that earlier attempts to write burglary insurance and public liability insurance
were opposed on the grounds that it was contrary to the public

interest to

4
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permit companies to issue such policies.

-

It was considered that burglary in-

surance would encourage crime and that liability policies would encourage carelessness.

•.

(

1
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(5) CLAIMING AND BLAMING

(i) Reporting Loss

- Police Response

Upon discovery of the loss of property through theft, two avenues of assistance are available to an 'insured individual, the police and the insurance
company.

The police have several immediate, and Ongoing functions; to apprehend

and prosecute the criminal involved, but also upon arrival, to confer with the
insured and other parties involved (family, flatmates, guests)

on the items

presumed missing, and to obtain in consultation or make an independent estimate
of the value of the stolen property.

Descriptions of the missing items are

taken and serial numbers or any identifying characteristics of the possessions
noted.
This is an important junture in the claims process, the significance of
which may, and one surmises (Waller and Okihiro, 1978, 29-30) often escapes the
insured.

Personal estimates of propert value by insured are consistently lower

than any other party with the poweer to estimate.

Insurance informants agree

that this was due not only to the emotional and psychological repercussions of
the break-in (particularly where the criminal was confronted, and threatened or
used physical violence), but also to the general public's unfamiliarity with the
replacement cost of many possessions caused by rapid inflation in our economy in
the last five years.

As one informant suggested, "Most people have no idea that

the value of a diamond ring purchased five or ten years ago may have doubled or
even tripled."
This can and does have important consequences for the potential settlement
a claimant may expect to receive. It was indicated by interviewees that it is a
common occurrence for claimants to contact the insurer at a later date with a
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reassessment of property value. This is generally accepted but within reason-

able limits which are determined by insurance company policy. Negotiation and
'haggling' within these limits is an expected activity by the insurance company.
However, in those cases where the insured seeks compensation outside of these
predetermined boundaries, the 'matter can be referred to the Superintendent of
Insurance, who as an independent government appoi. nted arbitrator has the final
decision with regard to appeals.
Police estimates of stolen property values are consistently higher than
that of the victims of burglary or theft.
siderable experience

in

This no doubt reflects their . con-

responding to break-in

incidents, and in

observing,

and/or dealing with insurance company adjustors and other personnel. Police
officers are aware not only more educated in respect of actual and replacement
values, but higher estimates may also act to increase the total value of stolen
property reported within a specific law enforcement jurisdiction, and so correspondingly the value of property eventually recovered. Given the small proportion of stolen property that is recovered (approximately

5%), the signifi-

cance of property valuation becomes evident. Chapman (1976)

in formulating an

economic model of crime and police found that property crimes are more important
than _la
ar y. other forms of felony in creating an increasing demand for police. Put
another way, police labour may be said to be positively related to police output.

This fundamental relationship was well known to Jonathan Wild, who through

his fencing and sting operations did much to promote the establishment of the
modern police force (Klockars, 1980).
There is another less obvious reason for a higher police estimate which
arises from a need to calm upset victims. Additionally the officer is aware
that not only are initial estimates likely to be amended by adjustment personnel
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or other insurance officials, but generally this estimate will be higher than
that which he renders.

Police estimates are made in consultation with the

victim, or independently when victims are unable to effect an estimate due to
incapacitation or upset.
(in Reporting Loss

- Insurancè Company Response

Following the discovery of a burglary or theft from their hom, a victim's
priority will be to attempt to recover their property,

and a far more secondary

concern will be the apprehension of person(s) responsible for perpetrating the
act.

To this end, victims have two agencies to which they may look for assis-

tance; the police and their insurance company. We can assume, (from available
information), that a relatively small percentage of burglary or theft victims
are not protected by insurance.
victim is a rare occurrence.

Police estimates indicate that the uninsured

However it is important to consider that no sys-

tematic data on this question has been collected, although Waller and Okihiro's
(1978, 47) data seem to contradict the police impression, although their conclusions are based upon some 57 cases.

We cannot estimate with any degree of

accuracy the number of uninsured victims, who must bear the full cost of the
loss of their property.

This points to an obvious need for the development of

methods for recording of data on uninsured

victimes of crime, which will be

discussed and developed in our final report.
We have scant data available on the reporting priorities of burglary and
theft victims. Again, Waller and Okihiro's data (1978, 44) suggest that in the
57 incidents they recorded, two-thirds of those who called insurance companies
had already called the police.

They suggest that calling the insurance company

is an important factor in'whether a victim will

report to the police at all.

This supports assertions by Morris (1976) that victims will tend not to report
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to the police incidents where the value of the stolen goods is considered to be
minimal, and thus unlikely to elicit an effective police response.

One could

argue in very strong terms that this is a mistaken assumption on the part of

victims-,- it is not probable that they will recover their goods no matter what
their value.
In their initial contact with the insurance company utilizing the telephone, details of the crime incident will be roughly transcribed by the claims
personnel

(see Appendix 5 'Record of Discussion').

This document will contain

information on the claimants movements on the day in question

(time 'in! and

'out' of the home), other residents of the premises, whether safety precautions
were taken or not ('Were doors locked?') and the possible means of entry employed by the thief. These notes are meant to provide some grounding for the
adjuster who will visit

ddiscourage fraud.

It would prove somewhat difficult for a claimant to drasti-

cally alter 'the stony'
Any peculiarities

the scene to familiarize him with the case, and to

in any future discussions with the insurance cmpany.

in the account offered by the claimant are noted

(in the

appended example the notation, '....window still in tact???') which might arouse
the suspicions of the claims officer. All

of our initial industry respondents

initiated lengthy discussions on the increasing number of fraudulent cases with
which they must deal.

All of them noted that an overwhelming majority of cases

involved claimants who had simply given
hoping to receive a cash settlement.

or sold their property to friends,

For this reason settlements were increas-

ingly being settled with property rather than cash to discourage this form of
fraud.

Those individuals who made several claims on their policies were viewed

with a great deal of mistrust by our respondents, and indicated that companies
would refuse to insilre such individuals as a 'poor risk.'
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At this point insurance companies will make a request to the police for an
"Offence Report Request" (see Appendix 5).

This form is issued currently at a

cost of $10 to the industry and it is upon this report that claims will generally be based.

This report takes approximately three to four weeks to reach

the claims officer (in our exaMple, 25 days).

Our respondents noted a dissat-

isfaction with the length of time it takes to reèeive these reports, and their
cost.

They expressed the opinion that victims could be recompensed in a much

more prompt manner were it not for the delay they experienced in waiting for the
police report.

It is only upon receipt of this form that an adjuster wip be

sent.
Adjusters are in most cases employees of the insurance company, although
during particuarly busy periods independent adjusters are utilized by individual
companies.

The adjuster visits the home of the victim, equipped with the police

report and a copy of the victim's original telephone conversation with a company
representative.

The adjuster will seek out any additional proofs as to the cost

of the stolen items in the form of receipts, identifying documents, shipping
cartons, or in our example (see Appendix 5) operation manuals to prove the value
of the property.

This is of vital importance to the adjuster (and the victim)

when there are no receipts available for the item(s). In the absence of receipts, a victim will be asked to return to the store where the article(s) was
originally purchased, and attempt to obtain a copy of the original
reasonable facsimile.

receipt or

The victim's original estimate of the value of the goods

will be discussed, and minor alternations can be made at this time.

However,

there are some indications from our initial interviews that major alternations
to either (1) the value of goods or (2) the actual goods which are missing will
prove difficult to negotiate on with insurance representatives. Minor altera-

-
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tions to claims must also be reported to police, and often are within a few days
of the crime.

It is to be anticipated given the condition of emotional

and

psychological shock which an invasion of private premises engenders (see discussion-chapter 3) that victims may overlook certain missing articles.
Given the condition of Octims

immediately following a theft from their

home, it is hard to appreciate the relative value'of self-appraisals rendered by
victims on their goods.

Our suggestion in this regard is that such appraisals

be dispensed with, except in a rough estimate of the total worth of all goods
taken in one incident.

It would be sufficient

for police purposes

for the

victim to estimate if the goods, as a whole, were of a value of over or under
4200. However, when we discuss this barrier which has great significance to
both police and thief (if apprehended), are we speaking of the value at purchase, or the value at present?
There is some indication that this may be largely a matter of some conjecture, and open to a large measure of discretion.

A record of the individual

items would still be taken by the police, but without specific estimations of
their worth by the victim.

Specific values are decided by a claims adjuster at

an initial meeting with the claimant, and rely upon available receipts and the
adjuster's knowledge of current market value, and rates of depreciation as set
by the particular company.

The original

valuation provided by the victim is

more or less an uninformed guess in many cases, and is soon superceded by the
value placed upon the property by the adjuster.
It seems unfair and unreasonable to expect recent victims of crime to give
an accurate measure of the worth of their property; a task that may oftimes
require an expertise in many diverse areas given the nature of 'target'
(cameras,

stereos,

goods

golf clubs, etc.). We ask the reader to contemplate the
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value of such personal items when in a normal state of mind and contemplate the
accuracy of estimates offered by victims after a criminal event.
Once a claim has been settled to the satisfaction of the victim, the insurance -company assumes ownership of the goods.

If the article(s) are recovered

the property may be offered to the victim to 'buy back.' This offer is contingent upon

the conditions of the

policy, but

it appears from our initial

discussions that articles will generally be offered
owner,

if a

for sale to the original

request if forthcoming. However, this is a moral

legal obligation.

rather than a

Insured are invited to repurchase undamaged items or bi.d on

damaged articles as salvage. Insurance companies are acutely aware of their
public image, and appear to be sensitive to insureds' wishes, especially when an
article is invested with sentimental value (i.e. a wedding ring).
If the victim shows no interest in purchasing the items, they are sold
either as salvage; or by auction; or to second hand dealers to recoup as much of
the value as possible.
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(6) REPLACING PROPERTY

The predominant factors influencing target selection, may generally be said
to be, taking account-of the above discussion, compactness and negotiability.
This is reflected in insurance company liaison with particular speciality and
wholesale stores (in the case of jewellery) for thé purposes of claim settlement
and property replacement.

There is a mutuality of benefit which forms the basis

of the relationship, which operates as follows: legitimate claimants

are re-

ferred by company adjustors to a specific business which replaces, as nearly as
possible, the lost item(s). because of the volume business the shop receives
from the

insurance referrals, it

charges the

insurance company

price, for example, $1,7000 for a $2,000 item.

All

a

wholesale

parties involved benefit;

the insurer pays a lesser price for replacement, the store receives the benefit
of continuing referrals, and the claimant receives an item which he/she could
not have purchased for a $1,700 cash settlement. It was suggested by one insurance interviewee, that only 'dishonest' claimants would insist upon

cash

under these circumstances, as the depreciated value of a $2,000 stereo after
five years would only be approximately $1,200.

A cash settlement could not

replace the property lost, whereas through the replacement sheme a much higher
dollar value item could be purchased, or at least one that more closely approximated the stolen property.
Identical schemes are operated to cover
including cameras and camera
automobiles.

a wide variety

of major items,

accessories, clothing and household

items, and

Property with small, insignificant, or virtually no value due to

depreciation, and a minimal purchase price are handled by cash settlements.
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,

(7)

SYNOPSIS OF INSURANCE COMPANY PRACTICES AND POLICIES

,

This section presents a synopsis of current insurance company practices and

policies-- as reflected : in survey questionnaire results obtained «from the eight
largest insurance companies oPerating

in Canada.

The questionnaire is cata-

logued in the interim report produced by the researchers.

Results are here

presented in point form to assist in comparison and to avoid unnecessary repitition.
1.

Types

- standard

of Insurance
- cost of item is returned to insured less depreciation or a replace-

ment may be offered through a company-retailer scheme (see discussion) - insured
receives actual cash value
- six out of eight firms reported settlement in actual cash value, whereas two

insisted on replacing with goods where possible, of an equal

value after de-

preciation

- replacement cost
2.

Evaluation

- insured is reimbursed as per current replacement cost

of Goods at 'Scene' and Beyond

- tendency by victim to overvalue reported by majority of respondents because of
anticipated depreciation to be imposed by insurance company
- a value must be placed upon goods stolen by the victim at the scene of the
crime,

despite lack

of expertise or

knowledge of marker values currently in

place in order for the police investigation to proceed and a description must be

rendered, serial numbers recorded where possible
- insured must wait between two and six weeks for the results of the police
report upon which claim will be honoured and settled
- report is provided to the insurance company at a cost of between $10 and $15

-
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- this is the major cause of dealing in settling claims
- during the delay period the insured may be required to check with appropriate
merchants on value of goods, to obtain duplicate receipts

for expensive items

when missing, etc.
.
.
- at the end of this period, an adjustor, generally employed by the company is
sent out to visit with the insured and with police report in hand negotiates the
settlement with the insured(s)
- independent adjustors are used at peak periods
- there is a one year limitation period within which claim must be concluded.
(3)

Claimant Satisfaction

- response indicates high degree

of

customer

satisfaction

with settlements

arrive at
- this is an area which could be further explored with victims
(4)

Overall Evaluation of Goods

- various procedures are in evidence according to company
(a) Actual Cash Value - figure factors, wear and tear, obsolescence, (functional and economic), market price, maintenance, life expectancy
(h) "securing all relevant facts and reaching a meeting of the minds as to
the significance of these facts" ... "the question of betterment/depreciation is
a question of fact, not something that can be ascertained by consulting a manual." We use a check list of 'average' depreciation value (see recommendations)
(c) "By testing the market, with knowledge of the pressures affecting the
item."
(d) "Just common sense and discussion."

Each case must be dealt with

individually
(e) "straight line method" for example, a table radio with a life expec-
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tancy of 20 years at the time of the loss is five years old - therefore 25%
depreciation factor based on replacement cost value
.

.(f) "...judgement within company policy of fair settlements is used."

- as cad be ascertaihed there are as many settlement policies

as there are

companies
- need for uniform guidelines is evident to proteci consumer.
(5)

Number of Claims

- figures for property (excluding auto)
various as per company
(1) 21 per week at main Toronto branch - $1500 per claim
(2) no stats. available
(3) Ontario jurisdiction - 400 per month $1250 per claim
(4) not available
(5) 35 per week - main Toronto Office - $950 per claim
(6) no statistics available
(7) no statistics available
(8) all Ontario figures for the insurance industry generally,
Home Theft: no. 7,054
cost: $7,591,663 (total claim settlement)
avg: $1,076
Elsewhere:

no. 4,279
cost: $1,731,156
avg: $405
-Source: Insurance Bureau and Insurance Surveys

- estimate of recovery rates vary with company at 1%, 1%, 1%, 5%, less than 10%,
'negligible'
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(6)

Informing Victim and Property Rights

- insured informed when goods

are recovered by the police where a positive

identification can be made - this is rare given police recovery statistics (see
interimhreport)
- goods are offered back to insured - price negotiated, moral

obligation not a

legal one
- the majority of insured do not wish to purchase items back unless they have
some sentimental value - being satisfied with the replacement value
- insurance company response indicates they are not usually informed of court
case (snot always', 'don't inform us') - and that they don't generally have a
representative at the trial.
(7)

Insurance Companies and Pawnbrokers

- insurance companies pay the pawnbroker's fee as the time and costs involved in
pursuing rights of ownership through the court are too prohibitive
- goods depreciate in value over time and court causes serious delay in this
regard
- "costs are prohibited, delays unacceptable"
(8)

General Insurance Company Recommendations

- all agreed of the need for new procedures but few specific recommendations
were made
- all would like to see reduction

in costs associated with

reports,

delays

associated with receiving police reports
- one respondent suggested "taking photographs of the items and/or serial nos.
otherwise passage of time reduces their value"
- "would like to see courts make restitution orders" - considerable variance in
practice "some have point blank told us they have no intention of becoming a

it
-
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collection agency for insurers"
-

there is a need for greater information flow to public

deficient

in

our

investigations,

need

-

this was found to be

for advertising of insurance contract

conditions, and information at time of purchase.

- 128 -

Insurance Bibliography
Nepote, J.

"The Police and insurance companies in the light of new forms of
crime." Int. Crim. Police. Rev. 1976, 31/301 (206-215).

Miller, J. - "How insurers could help the police more."
18/10 (346-349).

Security Gazette 1976,

Klockars, C.B. "Jonathan Wild and the Modern Sting" in J.A. Inciardi and Charles
E. Faupel, eds. History and Crime: Implications for Criminal
Justice Policy. Beverly Hills: Sage, 1980 (-22-5--261).
Editorial,

"New Crime Measures" Society, 12/1 (10-11) 1974.

Harris, G.H.

"Why's and How's of Stolen Goods Recovery - Part 1" Secutiry World
14/4 (14-16) 1977.

Editorial,

"Britain's theft loss topped 124 in 1975."
18/10 (324-342), 1976.

Security Gazette,

Article, n.a. "National Committee established concerning identification and
return of stolen property." Police Chief, 44/11 (18-19), 1977.
Leonard, V.A. The New Police Technology: Impact of the computer on police staff
and line performance. Springfield, Illinois: Charles C. Thomas,
1980.
Kilgore, D.

"The patrolman's burglary investigation." Law Order 27/5, (46,
48-50, 52, 53), 1979.

Sutherland, E. The Professional Thief. Chicago: University of Chicago Press,
1937.
Waller, I., and Okihiro, N. Burglary: The Victim and the Public. Toronto, U.
of T. Press, 1978.
Campbell, A.C. Insurance and Crime. New York: G.P. Putnam's Sons, 1902.
Hall, Jerome

Theft, Law and Society, 2nd edition. Indiannapolis:
Bobbs-Merrill, 1952.

D'Fucci, Jean "A Giant Step for SEcurity: the Federal Crime Insurance Program."
Federal Register, 36 F.R. (2517-32 July 1, 1971).
Insurance Bureau of Canada. Facts: of the general insurance industry in Canada.
7th and 9th editions, 1979, 1981.

•- 129

CHAPTER FIVE

:FOCAL CONCERNS AND RECOMMENDATIONS

REGARDING POLICE/VICTIM RELATIONS
As the research has indicated, the police are generally the first informed
of a break-in by the victim upon its discovery.

At this time the victim is

under considerable stress and may be in a form of shock. Although the police
appear to perform a
recommendations

valuable and straightforward

relate to the

service at this time,

our

requirements which the police are expected to

fulfill at this initial meeting.
Additionally, one of the most problematic areas in regard to police work in
assisting victims recover stolen property is the establishment of an ongoing
relationship between the police and the victims.

At present there appears to be

little incentive to the police to locate victims, particularly where there is no
necessity for victim attendance at trial (as where the accused pleads guilty)
apart from the desire to perform a public service or to dispose of the goods
which clog the recovered property office. At present, only insurance companies
appear to have the proper resources to pursue individual officers to inquire
about the recovery of property and the status of any trials involving the possibility of obtaining a restitution order for the return of their property.
For the police officers themselves, there appear to be no career or policy
incentives for officers to

contact victims. Yet informing victims must be a

major part of the police/Community relations. The problem may be
one.

a conceptual

Police publicize at present the amount of property stolen and their re-
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covery rates.

Some incentive must be created to encourage the police to more

fully inform victims of the recovery of stolen property and to assist in its
return. Perhaps the incentive may be that the police publicize their rates of
return of property to victims of theft.
This latter is a complex problem, requiring considerable further thought,
as with all police accountability issues, but it fs essential to the development
of greater victim satisfaction in this area.

At the same time, the problem

would be greatly assisted if victims were encouraged and did indeed have better
abilities to identify their stolen property. We

are also therefore concerned

with developing better victim systems for identifying property, which would then
assist police in assisting victims in property recovery.
Further to this, the victims are not only interested in the return of their
property, but in its speediest return.

At present, the lengthy delays involved

in the legal procedures for obtaining a restitution order may equally result in
victim dissatisfaction.

As illustrated by programs such as that available in

Edmonton, speCific remedies may be available to assist in a speedier return of
property to victims of theft once recovered by the police.
1.

Our results indicate that the police should no longer engage in the taking

of "on the scene" evaluations of stolen property as provided by the victim on
first discovering the theft. We recommend that police reports, completed on the
report of the theft simply list those goods which are reported stolen, without
any estimation of the value of the goods.
Our research indicated that neither victims nor police officers are properly equipped to arrive at such estimates. Estimating the amount of loss for
the purpose of insurance compensation should be left solely in the hands of
qualified insurance adjustors in conjunction with victims.

This may speed the

•
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transfer of police reports to insurance companies and will lead to less friction
between insurance adjustors and claimants.

For police record-keeping purposes,

police officers can receive from insurance companies (rather than the reverse)
figures on the amounts of compensation paid out and thus, the amount of stolen
property within their jurisdictions.
2.

The average claim figure submitted to the inSurance industry has been var-

iously estimated at between $1,000 and $1,500 by claims personnel (managers and
supervisors) at the ten largest insurance companies operating in Canada.

In

relation to recommendation 1, we suggest that if an estimate is to be taken by
police it should be of the form, "Does the total value of the stolen property from you,

the police (currently, is the theft more or less than $200?). We also submit
that the $1,000 figure may have more relevance to the nature of the offense
committed as the average claim submitted today, than the $200 figure used in
distinguishing between summary conviction offenses and indictable offenses.
3.

We recommend with regard to current police report forms for stolen property

items that a bi-annual

solicitation of officer's suggestions re: the set-up or

alterations to make the forms more useful, or efficient, be instituted. Currently the Ontario Provincial Police have such a scheme in operation.

This

said, we were impressed with the present system for the handling and storage of
goods in order to ensure continuity of control, and feel that it is not in need
of improvement.
4.

Police record-keeping of things stolen and not yet recovered is by its very

nature descriptively poor and ad hoc.

Considerable mystification surrounds the

usefulness of placing descriptions of stolen property on CPIC.

Only goods with

identifiable serial numbers or other alpha-numberical markings provide proper
materials to be listed on CPIC. For this reason, alternative marking schemes
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identifiable serial numbers or other alpha-numberical
materials to be listed on CPIC.

markings provide proper

For this reason, alternative marking schemes

such as Ooperation Identification, despite its current problems should be encouraged:

-

We recommend that since tilere are objections to all currently held identification numbers by individuals, a uniform number assignment system be developed
by expanding Operation Provident to private

home users also.

nology available now could readily provide random

but

Computer tech-

individualized number

assignment for each individual wanting to identify their goods for the scheme.
This would also change the assumptions applied by most police departments that
most goods are not marked, to one that all goods are marked, if the scheme were
more universally used, and provide more ready identification for early return.
5.

We recommend that more effort be expended to inform the public via various

forms of media of the existence,

purpose and methods of operation of Operation

Identification. This campaign should emphasize the ease with which the contents
of a house could be marked for identification.
6.

In addition, we recommend that summer students be employed to carry out a

block-by-block free service of

marking goods

universally acceptable identification
difficulties with Operation

system.

in

private , dwellings, given

Admittedly,

a

one of the main

Identification has been the public apathy in res-

ponding. It is suggested that the cost of employing and training students to
undertake this project would be far outweighed by the potential deterrence and
recovery of valuables involved. We recommend:

(1) police training and super-

vision of students, (2) funding by government sources, and (3) related insurance
incentives (discussed below).
7.

We heartily approve and recommend the adoption by other police departments
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of the Eddmonton system of early property return to victims of theft (including
insurance companies wwith a subrogated interest).

The benefits from this system

appear manifold, particularly relieving storage pressures on police departments
and inct;eas'ing

victim- satisfaction with the process.

Noxious, dangerous

or

illegal goods will never be returned and with other goods a victim identification disposition should prove satisfactory.
We recommend that all recovered stolen property which is positively identified by an owner, and confirmed to be their property via a serial number or
other identifying features, be released after a photograph of the victim and his
property has been taken.

The victim would be required to sign a form indicating

that the property will be held in its present condition, and not modified until
the end of legal proceedings. We see no reason to deny owners the use of their
goods for long periods of time.

Decisions to release goods

in this manner

should not be based upon arbitrary considerations such as the victim's need for
the goods as defined by the police, as is often the practice at present.
This scheme has met with a fair degree of success in Edmonton and requires
only the proper scheduling of manpower. It would greatly reduce the recovery
time of returning property to the victim, and this is an important factor, not
only in victims'

perceptions of police effort and effectiveness,

but in the

value' of the recovered goods to the victim, for as time passes value will be
prone to decrease.
The major residual area of objection here is if a dispute arises between

the victim and the accused as to ownership.

In that case, the matter must

remain with the courts. But early return along with proper notice to all concerned as victims or potential victims, would relieve the necessity of victim
presence at trial in order to request a restitution order.

This should dispel

>4
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victim complaints of time wasted through court attendance. it would also mean
that victims had their property, despite appeal time allowances,
if the initial return order was made only tentatively.

and so on, even

This could clearly be

explained to the victiM.
There is no evidence to sùggest that victims would not appear at trial as
witnesses

if they already had their goods returned.

satisfaction

On the contrary, their

with the proceedings might do much to encourage their willingness

to co-operate with the police. At any rate, if their attendance is required,
they are compellable witnesses.
8.

We would anticipate that, with improved identification of goods and police/

victim communication, the dangers of

early return of property as anticipated

above in relation to return to the wrongful owner would be largely overcome.
However, in cases of disputed ownership at the early return stage (pre-trial) we
recommend that a justice of the peace could be utilized to determine ownership
In a pre-trial hearing at the police station.

REGARDING POLICE/PAWNBROKER RELATIONS
As the research has indicated, a

very large percentage of the property

which is actually recovered by the police is recovered through the sale of such
property to pqwnbrokers (exclusive of auto and bicycle thefts).

At present the

police maintain daily dealings with pawnbrokers in order to ensure the prompt
taking into their hands of property which has been reported to them as stolen.
•

One practice which has sprung up with regards to pawnbrokers is that victims (both individuals and insurance companies with subrogated interests)

have

been asked to pay pawnbrokers the ticket price, or loan which pawnbrokers as
innocent third party purchasers have paid out.

With regard to the above, we

•oe
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have several recommendations.
(-

9.

We recommend the establishment of a computer link for use by the pawnshop

between it and the police department property office to provide information on
stolen items. This would require police to feed in data on stolen property on a
daily basis,

in the same way as information is currently placed on CPIC. In

this manner, pawnbrokers would be able to ascertain whether items are stolen or
not at the time when they are presented for pawning so that the police may be
called immediately.
The present procedure which is essentially "after the fact," where police
officers visit and find items already pawned does little to interfere with the
innocent third party purchase by pawnbrokers.

An almost instantaneous feedback

system would eliminate one avenue for the disposal of stolen goods to a large
extent.

The potential for apprehension is greatly increased by this scheme.

Admittedly, this system would not alter the necessity for pawnbrokers to
maintain accurate record-keeping as to who makes the sale to pawnbrokers nor
would it eliminate the necessity for their appearance in court as innocent third
party purchasers.

10. We recommend that the Pawnbrokers Act of Ontario section 9(2) be struck,
and the Act provide that all persons pawning goods provide proper identification, and a note of authorization from the owner (indicating name,
telephone number, etc.).

address,

This would in combination with recommendation 9, make

it more difficult for thieves to utilize the pawnshop for disposal of stolen
property.
11. At present, requesting that victims repay pawnbrokers

for their ticket

disbursements in order to speed recovery of goods is inequitable.

The remedy of

the pawnbroker is against the accused or the seller, not against the owner. We
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feel that the victim has suffered enough psychologically, emotionally through
loss'of time and the use of property as a victim of crime. The current practice
gives the victim an unfavourable view of the police and a

sense of injustice,

while placing the polfce in a position of being "caught in the middle" as purveyors of "bad news."
We recommend that the current practice of * withholding recovered stolen
property from victims of theft when recovered from pawnbrokers, until the ticket
disbursement is paid by the victim, be stopped. It has no foundation in law.

REGARDING POLICE/INSURANCE COMPANY RELATIONS
The relationship between
been described in the text.

police departments and insurance companies has

Essentially, insurance companies rely on the police

to provide an initial report on the break-in theft, both to detect fraudulent
claims as to the nature of a break-in and as to the amounts and nature of goods
stolen. Insurance companies also rely on the police for information

regarding

the recovery of stolen propeerty in which they have a subrogated interest and as
to dates and times of trial regarding property in which they have an interest.
Our recommendation 1 above, suggesting the elimination of police estimates
as to amounts stolen has already been recorded. We have also indicated the need
for police

officers to be encouraged to locate victims, including insurance

companies, to take the burden from insurers to discover
locating property

and

proceeding to

trial.

police

progress

Additionally, we recommend

in
the

following.
12.

We recommend the creation of a post in police departments for an individual

co-ordinator for the preparation and supply of police reports for the insurance
industry.

The present system is fraught with delays. Insurance comPanies
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indicate that the average three to four week waiting period between the request
for a report, and its provision imposes an unnecessary barrier to their settlement of claims and increases considerably the time that an insured must wait
before receiving property or cash settlement.
The current fee which insurance companies pay to the police for each police
report (between $10 and $15 per report) could be . directed to pay the salary of
such an "Insurance Liaison Officer."

In order that the police be able to main-

tain their record-keeping estimates of the value of property stolen in thei districts over the course of a year, the insurance liaison officer could be
placed in charge of contacting insurance firms to ascertain the value placed on
the claims by the insurance company in their dealings with claimants.
13.

We recommend that government and the insurance industry work hand-in-hand

to increase the coverage and effectiveness of Operation Identification.

To this

end, government funding of the program should be met with insurance industry
incentives.

This could take the form:

a) of a reduction in overall property premiums of 5% to 10% to those who
participate in the program by having all property marked for identication purposes, and posting stickers at front and rear entry points to
indicate that the house has been visited by Operation Identification.
h) of the provision of information to all new individuals acquiring insurance of the availability of the program and at yearly renewal periods
to existing customers. Our survey results indicate divergent practices,
or a lack of any information or policies on this matter throughout the
insurance industry.

REGARDING THE INSURANCE INDUSTRY AND THE RECOVERY OF STOLEN PROPERTY
Many people are not fully aware of the terms of their insurance policy and
its implications. This has ramifications in two major areas-:
1) Persons are unaware of whether or not their policy is for replacement
value or for value, and whether payments will be made in cash or with
replacement goods.
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2) Persons are unaware that once compensation is made, the insurance company has now a subrogated interest in the ownership rights in the property,
replacing the victims ownership interest.
In regard to the first, further information would provide greater consumer
awareness and greater consumer satisfaction.
In regard to the second, our informal interview indicate that the lack of
this information may ironically deter victims from assisting

police in the

identification of stolen goods. Many victims having received new and technologically superior goods in satisfaction of their insurance claims, are reluctant apparently to identify recovered stolen goods through fear that such identification will mean that they must relinquish their new goods.

be in no one's best interest.

This appears to

Our recommendations here are in regard to the

above matters.
14. We recommend that insurance companies make

a more concerted

effort

to

disclose information to insured persons in regard to the actual nature of the
policy which they are opting for. Information is particularly needed in regard
to whether the insurance policy is for replacement value or is in satisfaction
of the claimed values, whether goods or cash are paid, and the relation of the
victim to goods recovered once an insurance settlement has been made.

Although

several companies and the Insurance Bureau of Canada do provide some information
to insured, we feel that

standard brochures must

be developed to make this

information available to all insured.
15.

In connection with 14 above, we recommend that insurance companies should

also provide detailed information on the calculation of depreciation, wear and
tear, obsolescence (functional and economic), maintenance, life expectancy and
so on. One company provided us with their manual for calculating depreciation,
and we feel that this could

serve as a model

for others towards developing

f■
••••
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standardization.

REGARDING THE LEGAL PROCEDURES FOR RESTITUTION OF STOLEN PROPERTY
The , difficulties inherent in the current practice of awaiting the judicial
outcome of trials in

order'to . then permit the making by the court of a resti-

tution order have already been discussed in the

iext.

Recommendation

7 above

indicates our endorsement of the institution by the police of an early property
return system to victims of theft. We have also indicated that nothing in our
research

would

point

to

the anticipation of

any difficulties with getting

victims of theft to appear as witnesses in court for the purposes of trial and
certainly where there is a dispute as to the ownership of property.
If our recommendations as to the adoption by the police of a system similar
to Edmonton's current experiment across Canada are accepted, the use of the
court as a forum for the making of restitution and compensation orders, other
than confirming police/victim proceedings already taken, will be limited to only
those

situations where the ownership of the property is

in dispute or cash

16 below sets out the subsequent en-

compensation is sought. Recommendation

visioned proceedings. Further recommendations as to the law are set out below.

16.

A. Where victims are located, and victims identify their goods, they will

be photographed with their goods and identifying marks on their goods. After
signing a release which includes an agreement not to dispose of their goods, and
to attend with the goods at trial if necessary and stating the name of their
insurance company if any, they will be permitted to take their goods home.
B. Police officers will maintain

a

list of all interested parties with

regard to the goods, including owners, insurance companies, and innocent third
party purchasers.
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C. All interested parties listed under B above must receive notice of trial
date, the location of the goods to be dealt with, and informed that if they have
any compensation claims or dispute ownership, they should be present at trial,
regardless of the necessity of their attendance as witnesses.
D. After the disposition of the accused, the trial

judge shall hold

mini-hearing in regard to the disposition of the . recovered property.

a

The res-

ponsible police officer shall be called and asked:
a)
is no, the
postponed.
there is a

Have all parties been informed of the hearing today? If the answer
police officer may be verbally reprimanded and the hearing itself
If
This should not, however, delay the sentencing of the accused.
possibility of judicial reprimand, this is an unlikely occurrence.

b) Have all of the goods recovered as a result of the apprehension of
the accused tried today been returned to identified owners?
If there is no dispute as to ownership and the police have instituted
the early property return scheme, the answer will be yes and the photographs
taken by police may be entered as evidence.
If there is property recovered where the owner is unknown, the traditional means of disposing of such property should be started.
If the anser is no, the judge may then ask:
c) Is there any dispute as to ownership? If the answer to this question
is no, the judge can simply make a restitution order confirming the previous
police action taken or in regard to the property before the court, but specifying that all parties again be notified that they must retain their goods in
proper condition pending an appeal or the expiration of the appeal proceedings.
Victims should be notified by the court clerk when this period has expired.
If the answer is yes, the judge should deal with the matter at this
time, or in the alternative, a special adjudicatory board could be established
to deal with these matters (although this might prove unnecessarily cumbersome
and costly) or in the alternative the matter might be sent to small claims court
to be dealt with in that forum. Our own feeling is that this matter should be
dealt with by the trial judge.
If the accused wishes to dispute ownership, this matter should be
raised at this point.
It must be remembered that a guilty plea does not indicate that all
of the goods alleged to have been stolen were stolen. This should be clarified
at this hearing.
It is very difficult to imagine any matter which is too complex for
adjudication by a trial judge at this stage and this forum property provides
compellability of witnesses, testimony under oath and the ability to crossexamine.
The return of stolen money would probably present the gravest difficulties, and could still best be resolved at this point.
d) Do any parties claim compensation?
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It is at this point that innocent third party purchasers- (like the
pawnbroker) should pursue their compensation claim, under s. 653. Similarily,
if the ggoods were damaged as a result of the theft, or if the victim suffered
proveable damage as a result of the deprivation of the use of the goods during
their abasence, this would be the point where compensation should be sought.
Similarily, recovery of improvement expenditures by innocent third party purchasers should be sought at this point.
In order the proposal to function properly, all interested parties must of
course be informed. It is also necessary that theY be informed that they may be
represented by counsel, but we see no real obstacles to Crown counsel operating
as a sort of amicus curiae in order to assist the court in reaching a proper
disposition regarding the return of goods or a compensation order.
17. The problem in R. v. Smith (1873) 12 Cox C.C. 597 as to the locating of
goods sold to other innocent third party purchasers where the presence of those
purchasers and goods before the courts is unnecessary in proving the charges
brought against

the accused at

trial

police incentive to locate goods

can only be overcome by providing

the

for the victims benefit as discussed in the

police/victim relations section above. With the adoption of our recommendation
16 above, we feel

the police will be under greater incentive to locate such

purchasers.
18. To over come the problem in R. v. Jones (1881) 14 Cox C.C. 528 where there
are a multiplicity of victims, the definition of owner for the purposes of a
restitution

order

must

extend to owners or their representatives or agents.

Computer thefts from banks will create the modern equivalent of this sort of
theft from the mails.

(In the modern scenario, where funds are removed system-

atically from bank accounts and

re-routed to a

insurance will generally cover individual losses,

thief's account,

the bank's

and the

insurance company

would hold the subrogated interest in any money recovered.)

The necessity to

produce all victims in such a hypothetical situation who suffer from the general
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theft should not be necessary.
19. We recommend the removal of the exceptions under s. 655(3) and s. 655(5) as
unnecessary in modern law and theoretically unjustifiable.
20. Werrecommend that where goods are converted after theft, the courts should
continue to follow R. v. Central Criminal Court Justices (1886) 16 Cox C.C. 174.
21. We recommend clarification of the apparent cOnflict between sections 446(1)
and 446(3).

Otherwise, the appeal procedures from the justice's order (as well

as the use of the justice of the peace to return goods seized by way of warrant)
appears sufficient. Things not seized under warrant may be simply returned by
the police under the mechanisms described above.
22.

It should be noted that English law makes no provision for the restitution

of stolen property on an acquittal, presumably because there has been

no proof

of theft. We find the current provisions of s. 655 problematic for the same
reason. Only where possession was charged and the charge of possession unproved
would goods be before the courts which presumably belonged to someone other than
the acquitted accused. However, since this may be the situation which section
655 is to address, we do not recommend any change in this matter. .
23. We recommend that a restitution order be equally available after a summary
conviction trial, as after a trial by way of indictment.

The current distinc-

tion is artificial and unjustly excludes victim recovery after the making of a
decision which victims have no control over as being within prosecutorial discretion.
24. We recommend the repeal

of section 131 C.C.C. as out of step with a new

policy of emphasizing victim assistance through the criminal law. The retention
of what amount to archaic n theft-bote" provisions in s. 131 appear unnecessary.
Not only are these provisions generally unenforced but they continue the view of

k'q!
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victims as interfering rather, than assisting with the security of justice.

That

police officers could inform victims of the very limited success of such measures should prove deterrent enough.
25. We recommend that

R. v. Percival and McDougall (1973) 10 C.C.C. (2d.) 566

denying the judge's equitable'jurisdiction no longer be followed

in Canadian

courts.
26. We recommend that restitution of stolen property should not be taken into
account as mitigation in sentencing.

The failure of the convicted accused to

assist the police in returning stolen property will necessarily result

in the

aggravation of sentence.
27. We recommend that explicit provision should be made to provide victims with
appeal procedures where a restitution or compensation order is made and appears
unsatisfactory to the victim.
I.

Since we are fundamentally taking the approach

that very few matters would be too complex for the criminal trial judge and that
criminal trial proceedings should also assist victims, the permitting of victim
appeals, although a new concept to criminal law, would have to be permitted to
achieve this.

Where victims require assistance, a criminal appeal procedure

would also incidentally permit victims to obtain legal aid if necessary, when
in any event, be highly

appealing.

Our prediction is that such appeals would,

irregular.

The pursuit of a civil remedy should also bar a criminal appeal.

FUTURE RESEARCH RECOMMENDATIONS AND CAVEATS
Underlying our research have been some gaps in knowledge which was unavailable to us as apparently nonexistent but whtch would greatly effect the usefulness of extensive reform in the areas suggested.
At present, the amount of property recovered by police appears very small.

3bi
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The Toronto figures indicate that of $90 million of stolen property reported to
ppolice in 1981, only $3 million worth of property was recovered by police and
of this amount, $1 1/2 million worth of property was recovered from pawnbrokers.
(This figure is exclusive of the amounts for reported auto theft recoverieS and
bicycle thefts.) Obviously there are larger questions involved here as to why
so little property is recovered by the police.

There are also large questions

involved as to the'usefulness of the institution of a formal system which may be
cumbersàme to administer for the police to assist victims in the recovery of
their property when so little property is indeed recovered.
At present, the major work of contacting the police in order to recover
stolen property is done at the initiative of insurance companies who place major
manpower resources into the obtaining of the return of their insured property.
We do not know at present how many victims are in fact insured and which victims
of theft are in fact insured.
We were unable to discover both as a result of our inquiries at the Criminal Justice Statistics offices of Statistics Canada and at the Ontario County
Court, the number of actual restitution orders which are currently made annually
or have been made in the past in any jurisdiction. Thus, there is little indication of the magnitude of the

workload involved

for the courts in these

proceedings.
We therefore recommend the following for future research.
28. Future research is required with police departments as to the amounts of
property stolen, the amounts recovered by police, their current rates of discovering the actual owners of recovered property and the amounts of property
recovered through pawnbrokers and apart from pawnbrokers.
29. Future research is needed to determine specifically how many victims

of

-

'
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theft are insured and which victims of theft are insured.

One readily available

step in this direction would be to indicate on police theft report forms whether
or not reporting victims are insured.

30. Futtire : research iS required to determine the percentage or number of trials
where restitution orders are sought and the nature of these trials.

Such fig-

ures would certainly have implications for the introduction of the reform measures suggested.
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CHAPTER SIX

INFORMATION SOURCES

POLICE SOURCES - ONTARIO
1. METROPOLITAN TORONTO POLICE,
52 Division,
255 Dundas Street West,
Toronto, Ontario.

2. METROPOLITAN TORONTO POLICE,
INVESTIGATION SUPPORT SERVICES,
1300 Yonge Street,
Toronto, Ontario.
3. ONTARIO PROVINCIAL POLICE,

90 Harbour,
Toronto, Ontario.
4. LONDON POLICE DEPARTMENT,
VICTIM ASSISTANCE PROGRAM,

601 Dundas,
London, Ontario.
5. KITCHENER - WATERLOO REGIONAL POLICE,
COMMUNITY SERVICES,

134 Frederick,
Kitchener, Ontario.

6.

HAMILTON - WENTWORTH POLICE,
155 King William,
Hamilton, Ontario.

1

4,

,i
-

POLICE SOURCES - ONTARIO
7. ONTARIO POLICE COMMISSION,
25 Grosvenor Avenue,
Toronto, Ontario.
(,.

POLICE SOURCES - ALBERTA
8. EDMONTON POLICE DEPARTMENT,
VICTIM SERVICES UNIT,
Edmonton, Alberta.
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INSURANCE SOURCES - BUREAUS AND INSTITUTES
1. THE INSURANCE CRIME PREVENTION BUREAU,
365 Evans Avenue,
Toronto, Ontario.
2. THE INSURANCE BUREAU OF CANADA,

181 University Avenue,
Toronto, Ontario.
3. THE INSURANCE BUREAU OF CANADA - STATISTICAL DIVISION,

853 York Mills Road,
Toronto, Ontario.
4. THE INSURANCE INSTITUTE OF ONTARIO,
55 University Avenue,
Toronto, Ontario.

INSURANCE SOURCES - GOVERNMENT
5. THE OFFICE OF THE SUPERINTENDENT OF INSURANCE FOR ONTARIO,

555 Yonge Street,
6th Floor, Toronto M7A 2 11 6, Ontario.

INSURANCE SOURCES - INDUSTRY
6. ROYAL INSURANCE CANADA,
10 Wellington Street, East,
Toronto M5E 1L5, Ontario.
7. THE CO-OPERATORS (INSURANCE COMPANY),

1231 Yonge Street,
Toronto M4T 2T8, Ontario.

4
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INSURANCE SOURCES

-

149 -

INDUSTRY

8. COMMERCIAL UNION ASSURANCE COMPANY,
Commercial Union Tower,
P.O. Box 441,
The T.D. Centre,
Toronto M5K 1L9, Ontario.

9. ALLSTATE INSURANCE,
255 Consumers Road,
Willowdale M2J 1R4, Ontario.

10. ZURICH INSURANCE,
111 Richmond Street, West,

Toronto M5H 2H4, Ontario.

11.ECONOMICAL MUTUAL INSURANCE COMPANY,
85 Richmond Street, West,

Toronto M5H 2E9, Ontario.
12. GUARDIAN

INSURANCE COMPANY OF CANADA,

181 University Avenue,
Toronto, Ontario.
13. WAWANESA

MUTUAL INSURANCE COMPANY,

1819 Yonge Street,

Toronto M4S 1X9, Ontario.

14.FIREMAN'S FUND INSURANCE COMPANY OF CANADA,
350 Bloor Street, East,
Toronto M4W 1H4, Ontario.

15.GENERAL ACCIDENT INSURANCE COMPANY,
2 First Canadian Place,
P.O. Box 410,
Toronto M5X 1J1, Ontario.
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INSURANCE SOURCES - INDUSTRY
16. EATON - BAY INSURANCE COMPANY,
595 Bay Street,
Toronto, Ontario.

Aim

91
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PAWNBROKERS - METROPOLITAN TORONTO
1.

JAMES McTAMNEY AND CO. LTD.,
139 Church Street,
Toronto, Ontario.

2.

H. WILLIAMS AND CO. LTD.,
145 Church Street,
Toronto, Ontario.

CONSUMER PROTECTION - METROPOLITAN TORONTO
1.

The BETTER BUSINESS BUREAU OF METROPOLITAN TORONTO,
321 Bloor Street, East,
Toronto, Ontario.
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