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I.

MJRN:m:; SESSION

1.

Introouctory Presentation It was pointed out that the them: of the workshop, "Reducing
Penitentiary Population" 1 is neither new nor novel. "Decarceration" has
been a policy pursued in several Airerican states and foreign countries,
and "deinstitutionalization" is one of the themes of the upcaning Sixth
U.N. Conference.
Reduction of the number of canadians in jail is not an end in
itself, but a means ·to sane other purpose. 'Ihe policy is largely based
on the principle of restraint in the use of the criminal law. It
follc:Ms that if we use the criminal law too rruch, invoke it too often,
or irrpose sanctions for too long, then too many persons end up behind
bars for excessive perioos. In this context, the goal of reducing the
carceral population makes sense.
The process followed in developing the materials for ~~e workshop
was explained. Of the many possible initiatives which were identified,
the n:ost relevant for the Ministry were outlined in the paper which was
distributed before the workshop. In the paper a further selection of
the most promising fourteen initiatives were priorized. The morning
session of the seminar would be spent working at eight of the most
promising initiatives, while the afternoon discussion would be more
free-wheeling.
The presentation then went on to outline the nature of the problem
with penitentiary population. It was noted that the carceral FQPulation
in Canada has been relatively stable over the last fifteen years at
al:::cut 20,000. Within that population, however, there has been a shift
toward more federal am fewer provincial inmates. As well, although
often cited statistics indicating that canada has the worst record in
the Western world are inaccurate, even more accurate statistics shCM
that we do not compare that favourably with other countries, and there
are many indications that there is roan for vast irrprovem:nt.
In closing, Mr. Elton cited H.L. ~ncken's remark that for every
carplex social problem there is a solution which is obvious, sinple,
straightforward and wrong. He suggested that this may be the case
here. The factors which result in persons being put in jail are many,
complex and line the criminal justice system from one end to the other.
Any serious attempt to reduce the number of canadians in prison will be
equally complex and diverse. 'Ihe role of the Ministry and the
Secretariat within the Ministry is a key one, but limited. It will be a
very important in any comprehensive strategy to involve the agencies,
the Depart.lrent Of JUStice 1 the prOVinceS am the judiciary •
Copyright of this document does not belong to the Crown.
Proper authorization must be obtained from the author for
any intended use.
Les droits d'auteur du present document n'appartiennent
pas aI'Etat. Toute utilisation du oontenu du present
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2.

Presentation on Exchange of Services Agreements
The presentation started ·by pointing out that the agreements
permitted the transfer of inmates from federal to provincial
jurisdiction and vice versa. Therefore, strictly speaking, the
transfers do oot directly reduce the incarcerated p::lpulation: they
reduce the penitentiary population but increase the prison population by
a compensating number.
Nonetheless, the -transfers are useful in the overall objective of
decarceration for several reasons. They permit the federal goverrnrent
to slow down or halt its building program until future needs can be rrore
precisely determined. ('Ihe Prison for Vbren, for example, has oot been
expanded because the surplus population had been transferred to the
provinces, and it will IXlW be phased out, largely through the same
medium.) In addition, inmates at provincial institutions often reach
the street sooner than those in federal institutions, due to m:>re
flexibility in their release programs. Finally, but importantly, for
reasoos that can oot be determined, the penitentiary p::lpulation appears
to rise to fill the available bedspace. Therefore, if we can avoid
increasing the number of cells it is likely we will reduce the relative
rate of incarceration.
At the rranent transfers are made only for "rehabilitative
reasons", but all the provinces agree that this is too limiting and
contentious a reason and that agreements should be developed that permit
transfers for any good reason.
All the provinces have also expressed the op1n1on that the
agreements are oot used to the fullest extent possible. 'Iherefore, as
part of the recent exercise in reviewing duplications and overlaps
between correctional jurisdictions, same provinces put forward the view
that within a given province or region no building programs should
proceed until consideration was given to the availability of bedspace in
the region as a whole, regardless of jurisdiction, and agreements
developed that would ensure optimal use of such space.
Agreements exist with all provinces except Ontario and PEI, the
first because of the province's dissatisfaction with the present basis
of caypensation, the latter because the numbers do not warrant one.
The present basis for compensation is a per-capita share of the
operating expenses of the institution in which the transferred inmate is
aca:amcdated. Ontario would like an additional 10% to cover overhead
costs. This question is currently being considered by a Secretariat-esc
Carmittee.

en the other hand, the Atlantic provinces favour incremental costs
(the real increase in costs over the fixed costs of the institution).
This amounts to 13% of the average costs as they are now calculated.
However, there is virtually no chance of this being accepted, as most
provinces want m:>re money, not less, for providing this service.

- 3To date, transfers have been made on an individual basis, and have
for the most part required the approval of all three parties: roth
jurisdictions and the inmate (although the latter is not required by
law). As of the middle of 1978, nine federal inmates were in provincial
institutions for every provincial inmate in a penitentiary.

For the future, hcrwever, the fOSSibility of "block" transfers is
being explored, that is, the transfer of a large number of inmates en
bloc to a single institution. One example is the proposed transfer of
all Anglophone female 0ffenders from Ontario and the eastern provinces
to the Vanier Centre in Ontario.
Such transfers will require that standards be developed and
special oonpensatory arrangements made, so that the provinces can be
compensated for improvements in security and programs that are directly
attributable to the assumption of tne federal responsibility for
long-term offenders. In addition, the question of inmates' preference
has to be resolved.
3.

Presentation on Decriminalization
The basic proposition underlying the presentation on this subject
is that amendments to existing federal drug legislation, particularly in
respect to cannabis, could reduce the number of persons serving
sentences of incarceration in both provincial aoo, to a lesser extent,
in federal correctional facilities.
One area of present drug policy that impacts significantly on the
size of the carceral population is in respect to the application of
custodial sentences for simple possession of cannabis, including the use
of incarceration in cases of default in paynent of a fine. It was
estimated for example, that in 1977 nearly 3, 000 persons were
incarcerated as a direct consequence of simple possession convictions.
If the federal government proceeds with new drug legislation on
the basis of recent legislative proposals, an i.nm:diate impact would be
the elimination of incarceral sentences for those persons convicted of
simple possession. In 1977, 1,300 such sentences were handed down by
the courts.
Although the federal government has not to date recamended that
the automatic use of imprisonment be eliminated for default of a fine in
cases involving simple possession of cannabis, such a recommendation has
been supported both by the Le Dain Commission and by various bodies
testifying before the Senate Standing Committee on Legal and
Constitutional Affairs during proceedings on Bill S-19.
If such a provision were included in future drug law reform on
cannabis the impact on the provincial prison population could be fairly
significant, as it was estimated that nearly 1,700 persons were
incarcerated for default of fines for the offence of simple possession
i n 1977.
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Finally, it has been suggested that current provision in respect
to the mandatory seven year minimum sentence for importing cannabis is
overly punitive. The elimination of such minimum sentences could lead
to some reduction of the penitentiary population.
4.

Presentation on Preparation for Release
This presentation focused on a number of interrelated processes
leading up to and culminating in decisions about early release of
offenders from penitentiary.
The first process examined was the classification process, by
which offenders ccmnitted to esc are initially and subsequently
identified as being of a certain security level and assiged to a
penitentiary at the appropriate level. The classification process was
identified as inportant to consider for t~ reasons: first, because
there is a need to make the rost efficient use of bed-space, which is at
a premium in maxinurn, but less so in medium and minimum; and second,
because an inmate's security level has an effect on his probability of
receiving early release from NPB, and may in turn have an effect on
recidivism.
esc's classification system is currently being revised, but to
date the suggested revisions do not envisage the kind of reliability
components which would make the system consistent and easily controlled
and rnc::ni tored for consistency. Instead, the esc system is a large list
of broadly-worded factors to be taken into account by individual
decision-makers. The re-classification, or review process, is yet to be
developed. No system for controlling the discretion to transfer, which
effectively "randanizes" esc EXJPulations, is yet being incorporated into
the revisions.
It was concluded that esc needs a sirrpler, rore easily ronitored
system for objectifying classification, re-classification, and transfer
decisions. Placing inmates in minimum security was flagged as a
particularly important issue, since inmates may only be placed in a CCC
after receiving day parole from NPB.
The next process discussed was pre-release preparation. This was
important to scrutinize because: first, a recent esc study suggested
that identifiable good-risk inmates are not always paroled by NPB,
apparently partially because no parole plan is available on certain
inmates; second, time lags between an inmate's parole eligibility date
and his actual date of release may have an irrpact on penitentiary
populations; and third, the length of tirne required for pre-release
preparation exceeds the sentence length of sane provincial inmates, and
effectively excludes them from parole consideration. This last point is
a source of some considerable friction with the provinces.

It was concluded that there seemed to be rneri t in ensuring that
all good-risk inmates, either federal or provincial, should be brought
to the attention of NPB. This can be done through the available
numerical risk scores which are not being consistently applied in the
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Ministry at present. Gocx:1 risks identified in this manner could be
flagged for streamlined case preparation and presumptive early release,
and subsequently, released at the first possible date. Provincial cases
identified as good risks could be sent out with a minimum of case
preparation, perhaps allowing more of the short-sentence inmates to be
paroled. Inmates identified as medium- or poor-risk offenders could
then be slated to be tested through graduated programs of temporary
absences and day paroles before being considered for full parole.
Again, it was concluded that there is a need for better CSC-NPB
cooperation on case preparation.
The final processes discussed were revocations from parole and
mandatory supervision. At any given time, aoout a fifth of the
penitentiary population is made up of persons who were returned to
penitentiary, with or without a new offence, as parole or mandatory
supervision violators. Mandatory supervision as a whole is also an
important concern in as much as it may have the ironic effect of
decreasing the highly variable parole grant rate, by assuring that
virtually all offenders will be supervised after release. Estimates
suggest that mandatory supervision contributes same 319 to 433 inmates
to the penitentiary population.
Initiatives which could be taken on these concerns include the
aoolition of mandatory supervision~ the tightening of criteria for
technical revocation of parole or mandatory supervision~ and the rerroval
of Section 659 (2) frc:rn the Criminal Code, thus allowing for new-offence
violators receiving terms under 2 years to be sent to provincial
institutions. A final related proposal which could impact penitentiary
populations would be to make credit of "street-time" served prior to
revocation applicable to all cases, not just those arising after the
recent amendments to sentence calculation.
5.

Presentation on Legal Issues
This presentation brought together the series of initiatives which
involved legislation, the judiciary and, in most instances, the
participation of the Department of Justice. Sane were relatively
straightforward suggestions having an unknown minimum expected impact on
the use of imprisonment. The first series of legal initiatives were
grouped under the heading "Structuring the Sentencing Process". It was
noted that almost everyone who has considered sentencing has concluded
that present sentencing procedures are inadequate and lead to
unnecessary and unjustified disparity. The various recarrnendations made
by different bodies call for less unfettered discretion and more
accountability in the sentencing process.
Legislative initiatives in this area include more realistic
maximum penalties (noting in this regard that canada has extremely high
rnaxi!Il.mlS which bear no relation to actual sentences given) , and
elimination of mandatory minimum punishments. The most important
minimum sentence frc:rn the point of view of reducing the number of people
behind bars in federal institutions is the seven-year minimum for
importaticn of narcotics. It was suggested that reducing or eliminating
this minim.lm sentence as part of the drug package presently before
Parliament would be a sound initiative to be pursued by the Ministry.
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Several initiatives would improve accountability in the sentencing
process. These included better sentencing procedures requiring reasons
for judgment, and placing the onus on judges to justify their use of
irnprisonment. As well, better criteria for the use of the many
sentencing options now available to the judge could be put in the Code.
Another way of irnproving the sentencing would be by developing a
better informed judiciary through the use of visits to institutions,
rrore and better organized information on corrections, non-carceral
alternatives, educatioo seminars, the rrore extensive use of pre-sentence
reports, etc. Although the inpact of such initiatives is difficult to
assess, such measures should be taken by the Ministry with the
Department of Justice as part of an overall strategy on sentencing.
Increasing the non-carceral sentencing alternatives available to
the sentencing judge was also indicated as an area of great pranise. A
number of statistics were cited indicating the large number of
non-violent property offenders presently in institutions, and the large
nl.liiCer of perscns in prison due to default of fines. This would
indicate that many people presently in prison could have benefited from
a non-carceral sentence. It was suggested that the Ministry should:
a)

ensure that sentencing alternatives in C-21 and subsequent
amendments to the Code should be developed so as to ensure maximum
impact on the prison population;

b)

through the Ccnsultation Centre, provide seed money for
dem::x1stration projects, etc. , in the area of nco-sentencing
carceral alternatives;

c)

encourage the consideration of further non-carceral alternatives
other than those already contained in C-21, such as deferred
sentencing and para-criminal bankruptcy.
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The meeting resumed after lunch with the Minister's suggestion
that each of the "implications" in the background paper (pp. 6 to 7) be
addressed in more detail, in the light of the following rough criteria
for assigning priority:
Category 1

Those measure which are under the administrative
jurisdiction of the Ministry and which can therefore
be implemented in the short term in view of a general
agreement as to both the goal itself and the
administrative means to achieve the goal;

Category 2

Those measures which are more mid-term, i.e., which
require more consideration and analysis and/or which
require inter-departmental or inter-governmental
agreement; and

Category 3

Those measures which are longer term because of their
high profile (e.g., require legislative amendment), or
which are not under the direct control of the Ministry.

The Minister stressed his desire to reach conclusions ncM as to
what concrete action should be taken as follow-up to the meeting.
Category 1
As a result, the participants discussed the Ministry implications
came to a general consensus that the following actions should be
taken in the Dmmediate future:

and

a)

Exchange of Service Agreements - This was seen as an inportant
hinge in that, while it did not result directly in reduction of
over-all prison population, it did allow the federal government to
derive some advantage from many of the other measures which would
more likely result in lowering of prison population, and it
promoted greater rationalization of services and facilities. In
view of this, it was agreed that the federal negotiating position
an exchange of service agreements should be developed by the
existing Ministry Committee in the next few weeks, and that this
negotiating position should promote the goal of penitentiary
popula tian reduction. Problems in the areas of costing formulae
arrl applicable standards and criteria, should be approached with
the aim in mind of maximizing the incentive to use these
agreements for both parties. The Minister requested that detailed
information be developed an the differential impact these
agreements could make on cost and population, broken down on a
regional basis. Additionally, an effort should be made to
identify other potential "block" transfers, such as that involving
female inmates.
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Classification/case Pr~ation - With respect to this complex of
issues, it was agreed a :
i)
ii)

iii)

a prqx:>sal be prepared for the Minister's use which reflects
the Secretariat's preferred approach to the present esc
classification study;
the Ministry should encourage both esc and NPB to pursue
vigorously the present 11 intensive pre-release case
preparation,. project which is attempting to identify 11 good
risk" inmates who do not now get parole because of the lack
of a release plan convincing to the Parole Board; and
the issue of retroactive application of street time be
actively pursued, with information to be given to the
Minister on the number of inmates likely to be affected and
the most appropriate and efficacious method of dealing with
the issue.

In addition, the Minister asked that particular attention be
given to the possibility of special case preparation for native
inmates.
It was generally agreed that an overall theme here was
intensive study of objective prediction scores as aids to
correctional decision-making in all areas, from classification to
transfer to parole. While it was clear that the independent
decision-making role of the Parole Board must be maintained, it
was thought that such objective decision aids could greatly
improve the present situation without jeopardizing that
independence.
c)

Alternative to Incarceration - While most of the initiatives in
this area are medium or longer term (thus category 2 or 3), there
are certain aspects which fall under category 1, and should
therefore be pursued immediately within the Ministry.
i)

To assist in longer-term development of alternatives to

incarceration, the Ministry's resources in consultation and
research should be used to evaluate presently utilized
alternatives such as community service orders, fine options,
restitution and so on.
ii )
In addition, a greater use should be made of CRCs and <:X:Cs.
In this connection, NPB should be asked to develop with esc
programs leading to a higher day parole rate. Present
Ministry policy with respect to private sector involvement
in CRCs should be re-examined to see if that involvement can
be further encouraged. CMiC should be approached to see if
a funding policy to assist private sector development of
CRCs can be established.
iii ) The Minister's initiative with National Health & Welfare
should be pursued with respect to the possible application
of the New Horizons program of federal inrna tes.
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d)

Judicial Orientation - Present efforts within the Ministry and in
conjunction with the Department of Justice should be pushed.
These efforts involve the preparation of an information package on
corrections for judicial use, and judicial orientation visits to
institutions. While on the general subject of orientation, the
Minister expressed an interest in seeing whether the Rahway
experiment under way at Millhaven should be given wider
application within the system.

category 2
Under category 2, it was agreed that the following strategies
should be pursued:
e)

Cannabis Legislation - While the bill is not being introduced
before dissolution, it is likely that it will be introduced within
the foreseeable future. Because of this, it is ~rtant that the
MSG ensure that such legislation includes provision for
retroactive review by NPB of individuals presently incarcerated
for cannabis offences.

f)

Sentencing Alternatives - MSG should push to ensure that the
sentencing alternatives contained in Bill C-21, which died on the
order paper, should be reintroduced early in the next parliament.
Additionally, the current joint initiative with the Department of
Justice on sentencing should be actively pursued to make sure that
the project reflects the MSG' s concerns with respect to the
overall objective of penitentiary population reduction.

category 3
The following subjects were identified as potentially important,
but longer term, either because much rrore work was required to develop
them, because they required major new legislation, or because their
potential inpact on penitentiary population reduction was difficult to
foresee in light of the fact that their implementation did not fall
directly under the jurisdiction of the Ministry.
g)

Criminal Code Amendments on Sentencing - Under this heading, it
was agreed that work in such areas as reducing maximum and
mandatory mininrum sentences, as well as possible inclusion of a
still wider variety of sentencing alternatives (such as hospital
orders, deferred sentences, criminal bankruptcy) should be pursued
with the Department of Justice.

h)

Diversion(Preventive Policing - These were seen as important
issues which should be pursued, but there was a general feeling
that their impact on the specific goal of penitentiary population
reducticn was difficult to measure, longer term, and primarily
dependent on actions taken by authorities outside the Ministry.
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Despite this, the MSG should aim its efforts at encouraging the
development of private sector and cammunity resources which could
be seen as realistic, practical alternatives to inprisonment,
since, wi tr..out this perceptioo on the part of judges, crown
prosecq.tors and p::>lice, long-run success is not likely. This is
to be done primarily by the consultation centre.
i)

Earned RemissionjMandatory Supervision - Same participants
expressed a desire to study the possibility, and the
ramifications, of increasing beyond one-third of sentence the
maximum aroc>unt of remissioo which might be earned. 'Ihe Minister
asked that the aglarent link between the introduction of marrlatory
supervision and the drop in the parole grant rate be examined.
Addi tiooally, the question of revocation of marrlatory supervision
on parole on "technical" grounds should be investigated, as should
the p::>ssibility of amending Section 659 (2) of the Criminal Code,
which requires that penitentiary inmates sentenced to a further
term - even one of less that two years - must serve that sentence
in a penitentiary.

Other Suggestions
During the course of the discussion, a number of other suggestions
were raised, although no consensus appeared to emerge as to what
follow-up was required, i f any. These suggestions included:
j)

Restitution - Examination of the 1972 Minnesota Restitution centre
project, wherein restitution was conceived as part of a
parole-related program, rather than as an alternative to
incarceration, was suggested.

k)

Intensive Probation - This would entail a highly-publized,
explicit effort to be offered to judges as an alternative to
imprisonment.

1)

Alternative Penitentiaries - As a result of a discussion of
umer-utilization of CRCs and CCCs, and rep::>rts of a new
California sentence of "house arrest", there was sane talk of
examining ways in which more imaginative use could be made of the
power to designate facilities as "penitentiaries" for purp::>ses of
the Penitentiary Act.

m)

Inmate Rights(Discipline Procedures - The suggestion was made that
disciplinary procedures should be re-examined. Although the
effect on penitentiary p::>pulation was not apparent, the Minister
picked up the suggestion that further intensive work, and perhaps
another meeting such as this one, might be held on the over-all
topic of inmate rights and responsibilities.

On this note, the meeting adjourned.
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