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A MESSAGE FROM THE SOLICITOR GENERAL OF CANADA

It is with great pleasure that I am able to provide Canadian police agencies with this Police
Reference Manual for Cases of Child Sexual Abuse. The manual was produced as part of the
Ministry of the Solicitor General of Canada's contribution toward the government's Brighter
Futures and Family Violence Initiatives.

The sexual abuse of children victimizes the most innocent and most vulnerable in our society.
The psychological scars resulting from such crimes can last a lifetime and have devastating

I

effects on victims, their families and future generations of children. No one is more aware of the
complexity and consequences of cases of child sexual abuse than front-line police officers who

have to handle such investigations.

As Solicitor General of Canada, I share your commitment to do everything possible to better
protect Canadian children. This manual provides police officers with information on how they
can more effectively respond to the problem of child sexual abuse. It sets out practical
strategies to assist police in dealing with special problems such as adolescent perpetrators,
stranger assault, child pornography, ritual and satanic abuse, and multi-victim/offender cases.

The manual also suggests how police can best support the needs of victims and their families,
including both proactive and preventive actions the police can take in cases of child sexual

abuse as part of community policing plans.

I hope that police officers responsible for investigating cases of child sexual abuse will find this
manual a useful tool. Children are our most valuable resource and every child has the right to
enjoy a healthy, happy, and safe childhood. This government will continue to work with the

police, parents, professionals and community groups to ensure that that right is protected.

THE HON. HERB GRAY, M.P.
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CHAPTER 1.0 INTRODUCTION
There is little question that the problem of the sexual abuse of children has been a part
of Canadian society -- and, indeed, of most societies -- for a long time. It was not until the mid1970s, however, that child sexual abuse was identified by child protection workers and mental
health professionals as a serious problem. Since then, professional, political, and public concern
regarding the sexual abuse of children has increased dramatically, as has the reporting of both
recent abuse of children and reporting by adults of abuse during their childhood.
Given that the gravity of child sexual abuse has only recently been identified, it is not
surprising that scientific knowledge concerning abuse is somewhat limited. In addition, it is a
very difficult area to study because of its private nature, as well as the stigma attached to it.
The more we learn about child sexual abuse and its long-term effects, the more we realize that
it is a social problem of considerable scope which is linked to a number of other social ills.
In Canada, the sexual abuse of children is considered criminal misconduct; thus, the
criminal justice system is mandated to respond to reports of child sexual abuse. However, the
complexity of child sexual abuse cases, including the fact that the abuse often happens to young
children in private, makes these cases very difficult for police to investigate. Further, even if
reports of child sexual abuse are substantiated and charges are laid, the processing of cases in
the court system has been characterized by a considerable number of controversies, some of
which have been and others of which will ultimately be decided by the Supreme Court of
Canada.
This manual provides basic information for police who may become involved in the
investigation of allegations of child sexual abuse. It does not, however, purport to deal with all
the complexities in this area.

1.1

Canada's Commitment to Addressing Child Sexual Abuse

There have been a number of initiatives sponsored by the federal government designed
to deal with the problem of the sexual abuse of children, making Canada a leader in this field.
These federal initiatives are described briefly below.
The Badgley Committee (19811
In 1981, the Minister of Justice and Attorney General of Canada and the Minister of
National Health and Welfare of the Government of Canada established a Committee on Sexual
Offences Against Children and Youths. Known as the Badgley Committee, after its Chairman
Robin F. Badgley, the Committee's mandate was to inquire into and "report upon the prevalence
in Canada of sexual offences against children and youths and the problems of juvenile
prostitution and the exploitation of young persons for pornographic purposes." The

1

committee's report, Sexual Offences Against Children: Report of the Committee on Sexual
Offences Against Children and Youths, contained 52 recommendations and was published in
1984.
The Establishment of the Child Sexual Abuse Initiative (1986)

In 1986, the federal government announced a five-year, $25 million Child Sexual Abuse
Initiative in the Departments of Justice and Health and Welfare, with the Department of the
Solicitor General also undertaldng activities in this area.
The Establishment of the Family Violence Prevention Division (1986)

To coordinate the variety of efforts around child sexual abuse within the Department of
National Health and Welfare and among other federal departments, the Family Violence
Prevention Division was established in 1986 as part of Health and Welfare.
The Special Advisor on Child Sexual Abuse (1987)

Rix Rogers was named Special Advisor to the Minister of National Health and Welfare
in 1987. The mandate of the Special Advisor was to prepare a report on "the long-range
direction of federal child sexual abuse initiatives, their implementation and co-ordination."' The
report, entitled Reaching for Solutions, was completed in 1990.
The Proclamation of Bill C-15 (Child Sexual Abuse) (1988)

In 1986, the Minister of Justice of Canada introduced Bill C-15, An Act to Amend the
Crirninal Code and the CanadaEvidence Act. The goals of Bill C-15 were to: (1) provide better
protection to child sexual abuse victim/witnesses; (2) enhance successful prosecution of child
sexual abuse cases; (3) improve the experience of the child victim/witness; and (4) bring
sentencing in line with the severity of the offence.' Bill C-15 came into force on January 1,
1988.
The Creation of the Family Violence Initiative (1988)

In 1988, the four-year, $40 million Family Violence Initiative was announced. The
Initiative involved six federally funded departments, and included child sexual abuse within its
mandate.
The Establishment of the Family Violence Initiative (1991)

The second Family Violence Initiative began in 1991. The four-year Initiative (19911995), which involves seven federally funded departments and agencies, has been extended for
an additional year. This initiative will conclude in March of 1996.
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The Creation of the Children's Bureau at Health and Welfare Canada (1991)
The Children's Bureau, created in 1991, operates as a coordinating body within the
federal government to ensure consistency and integration in all federal policies and programs
relating to children. The Children's Bureau has also had primary responsibility for the
integration of the federal government's most comprehensive program for children -- Brighter
Futures -- a multi-departmental initiative that includes over 30 different programs to address the
well-being of children, particularly young children at risk and their families.
The Proclamation of Bill C-126 (1993)
The Bill amended the Criminal Code by creating a new offence of criminal harassment
(stalking) and a new offence of removing a child from Canada for the purpose of committing
an act that would be an offence under specified provisions of the Criminal Code, including sex
offences and the various forms of assault. A provision was added that allows judges to prohibit
sex offenders from frequenting places where children congregate and from being employed in
positions of trust over children. The Bill provided changes that facilitate the giving of evidence
by children including prohibiting the cross-examination of a child by the accused personally
unless it is required for the proper administration of justice, and permits a support person to
accompany a child while the child testifies. The Bill also clarified the provisions with respect
to the parental abduction of children.
The Proclamation of Bill C-128 (Child Pornography and Corrupting Morals) (1993)
The amendments to the Criminal Code contained in Bill C-128, proclaimed in 1993,
created three new offences relating to child pornography.
A conviction for possession,
production, or distribution of child pornography carries a maximum sentence option of
imprisonment of a term not exceeding 10 years.
The Establishment of an Information System on Child Sex Offenders (1994)
In November 1994, the government announced the establishment of a national system to
help organizations screen out child sex offenders applying to work with children. The screening
system was recommended by the Federal Ad hoc Interdepartmental Working Group on
Information Systems on Child Sex Offenders, comprised of members from Health Canada,
Justice Canada, and Solicitor General Canada.

1.2

Extent of the Problem and Challenges for Police
1.2.1

Extent of Child Sexual Abuse

The actual extent of child sexual abuse in Canada is not known. The few studies that
have been conducted are not directly comparable; however, they do give us a general sense of
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the prevalence (whether a child was ever sexually abused) and incidence (the rate of new
occurrences within a time period -- usually one year).
The National Population Survey conducted in 1983 by Badgley surveyed a random sample
of over 2,000 adults concerning whether they had ever been the victim of an unw an ted sexual
act. Findings indicated that 46% of the female respondents and 23% of the male respondents
indicated that they had been victims of unwanted sexual touching, assaults, and/or attempted
assaults. Another 20% of the females and 9% of the males indicated that someone had sexually
exposed him/herself to them. For approximately 80% of these victims, the incidents occurred
when they were under 18 years old.4
More recently, an evaluation of the child sexual abuse legislation contained in Bill C-15
examined the incidence of actual reports of child sexual abuse to police in several locations
across Canada. The findings of this study indicated that the incidence or reporting rate of new
allegations of the sexual abuse of children ranged from a low of 73 per 100,000 population for
Hamilton in 1990 to a high of 158 per 100,000 population for Saskatoon in 1990.
Approximately 85% of these reports were classified by police as substantiated after initial
investigation.'

1.2.2 Role of Police
The primary role of police in responding to reports of the sexual abuse of children is to
conduct an investigation that ensures that the criminal justice system has all the relevant
information so that justice can be administered swiftly, fairly, and efficiently.
What is different about these cases, however, is that the alleged victim, often the primary
source of evidence, is a child. Consequently, how the police carry out their investigative tasks
is different. The alleged victim is often dependent, does not necessarily understand the full
nature of what has happened, and is limited by level of development in ability to relay factual
information to an investigator. An effective investigator has to understand the child's abilities,
perspective, and, most importantly, be sensitive to the child's ne,eds. Developing an appropriate
and effective response often necessitates planned collaboration with other professio. nals.
A secondary role of police in the area of child sexual abuse is proactive in nature. As
professionals who have direct lcnowledge of this pervasive social problem, police can serve a
very important proactive role by becoming involved in preventive initiatives (as identified in
Chapter 8.0).

1.2.3 Needs of Police
The ne,eds of police regarding child sexual abuse cases have been well documented. A
survey was conducted in 1991 on a sample of 106 police departments across Canada.' The
results of this survey indicated that police departments across Canada placed a high priority on
investigating and prosecuting child sexual abuse. Further, the findings indicated a need for more
current and comprehensive training that embraced an interdisciplinary approach. More
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specifically, over 15% of the respondents indicated a need for information in the following •
areas: (1) interviewing children; (2) use of interviewing aids; (3) child psychology; (4)
interviewing suspects; (5) gathering evidence; and (6) legal training.
More recently, a national workshop of police trainers supported the findings of the earlier
survey. As indicated in the proceedings of the workshop,' core competencies necessary for
dealing effectively with children include the following:

•

Investigative techniques. The most important training need identified was techniques for
interviewing young children.

•

Child development. Officers investigating the abuse of children must be familiar with
the physical, emotional, and cognitive development of children.

•

Family dynamics. Officers ne,ed to understand the complex nature of familial
relationships and its effects on children.

•

Stress management. Stress among officers working on child abuse cases is particularly
problematic. Officers must be trained to recognize indicators of stress and how to
respond to them.
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1.3

Purpose of Manual

The Solicitor General Canada commissioned the Canadian Research Institute for Law and
the Family to produce a reference manual for police who deal with the problem of the sexual
victimization of children. The purpose of this manual is to provide police with the following:

•

a general understanding of the nature and extent of child sexual assault in Canada;

•

a discussion of the principal legal issues relevant to child sexual assault;

•

a discussion of special problems that might arise in the investigation of child sexual
assault cases and the strategies that might be employed to deal with these problems;

•

information on how the police can best support the needs of victims and their families;

•

identification of the proactive and preventive actions police can take; and

•

identification of other agencies and org an izations that may be involved.

1.3.1

Principles

This manual reflects a number of underlying principles that should guide the police in
carrying out their role in response to reports of sexual abuse of children. These include:

(1)

Children have a right to be protected from being sexually abused.

(2)

Children who have been sexually abused have special needs that must be considered by
police during the investigative process.

(3)

Child sexual abuse may have long-term effects on the child, his or her family, relatives,
and friends, and the community.

(4)

Child sexual abuse is a complex and pervasive social problem that cannot be dealt with
by the justice system alone. Interagency cooperation in both reactive and preventive
strategies is necessary.

(5)

During investigation of allegations of child sexual abuse, police must remain impartial
and adhere strictly to the principles of due process.

1.4

The Approach of the Manual: Interagency Collaboration

Responding to allegations of child sexual abuse requires the efforts of a number of
different professionals and agencies. Developing an effective response by the criminal justice
system while being sensitive to the needs of the alleged victim requires planned collaboration.
The police can benefit from partnerships with other agencies and professionals in dealing with
alleged cases of child sexual abuse. For example, mental health professionals, medical
practitioners, and child protection workers may also be required to respond to reports of sexual
abuse of children. Bach of these professionals possesses specific knowledge and expertise on
various aspects of child sexual abuse, the victim, and his or her family. Sharing that lcnowledge
can lead to less trauma for the victim, better case management, more productive investigations,
higher conviction rates, and improved provision of treatment or prevention programs.'
Although the major use of interagency teams continues to focus on managing investigations,'
interagency collaboration initiatives are also important for dealing with treatment and protection.
By pooling their resources and expertise, community agencies can create a team that
addresses the victim's needs at the same time as it serves the common goals of all agencies.'
Some teams can arise informally when, for example, police and child protection workers discuss
the facts of an individual case. Others may develop into more structured teams that meet
periodically and discuss specific cases, as well as prevention issues. Many, depending on the
resources available in the community, become formal, organized bodies functioning as
investigative child protection units.'
Although interagency collaboration draws on the resources of member agencies who work
to protect children from sexual abuse, not all members may participate in each case. Often the
team involves collaboration between police and child protection workers. More complicated
cases may draw on the services of agency supervisors, Crown prosecutors, and/or mental health
professionals. Bach agency and individual team member has unique strengths. Individual
shortcomings are minimized by tapping those other talents and slcills. The ultimate goal is to
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provide more effective investigations, prosecutions, and support services for victims of child
sexual abuse while ensuring that trauma to victims is kept to a minimum.
1.4.1 The Advantages of Interagency Collaboration
Minimize Trauma to the Victim
An important consideration in response to allegations of child sexual abuse is to reduce
the number of times an alleged victim will be interviewed. Joint agency interviews are an
effective means of achieving this goal.
Reduce Duplication of Services and Competition for Scarce Resources

In these times of reduced funding, program cutbacks and limited resources, interagency
collaboration helps to eliminate duplication of effort and gaps in services. Collaborative
techniques may also reduce competition for scarce resources and expand the use of limited
financial support provided by funders.'
Create More Effective Methods of Information Sharing
By establishing information exchange among police, community members, professionals,
and social service staff, interagency collaboration can create more effective lines of
communication between these agencies. Thus, these service providers can make more
appropriate judgments and decisions about treatment for their clients, develop more innovative
methods of detecting and preventing child abuse, and engage in less costly and shorter
prosecutions.
Make it Easier to Break Down Territorial Issues
The experience of working together as a team striving to achieve a common goal can
create a bond of mutual interest and support." The team can draw on the experiences, talents,
knowledge, slcills, and contacts of all of its members.' This experience of mutual cooperation
and support can often break down the territorial issues that may have previously developed
through different agency mandates, treatment philosophies or occupational directives. It crea.tes
an understanding of the other's point of view and knowledge of the re,asons behind previously
misunderstood actions.
Limit the Difficulties in Assessing Allegations of Sexual Abuse
Unlike some other crimes, child sexual abuse investigators often start with a "less-thanclear" allegation.' Sometimes professionals must base their inquiries on the suspicions of
someone close to the child or disclosures by a child who does not fully understand the
implications of sexual abuse. By consulting with one another from the beginning of a case,
police, child protection workers, medical personnel, and mental health professionals may gather
the evidence ne,eded to assess the alleged incidence of sexual abuse.
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Lessen the Time Required for an Investigation
Child sexual abuse usually occurs in private and is shrouded in secrecy. Often, there is
• no clear medical evidence of the abuse and no witnesses other than the alleged victim. To assess
whether abuse occurred, all parties must be interviewed, sometimes more than once.
Information-sharing can limit the ne,exl for numerous interviews, lessen the time required to
gather evidence, and reduce the possibility of contamination of evidence.
Increase Successful Prosecutions
Although verification of alleged sexual abuse is not necessarily the responsibility of the
person to whom the child discloses, often that person may obtain information relevant to police
investigation and subsequent prosecution of the accused.' Community collaboration
approaches help other members become aware of the police role, the importance of not
contaminating evidence, and ways of supporting child victims.
Reduce Professional Stress
Working with complex social/legal problems like child sexual abuse can be personally
stressful. It requires support and understanding to not become inappropriately emotionally
involved with cases, or discouraged when cases cannot be successfully prosecuted. Information
exchange between agencies helps deal with these feelings by focusing on accomplishments gained
in other areas.' For example, learning that a child has been successfully integrated into à
foster home, safe from a person who was the alleged abuser, can ease the feelings of failure
produced when a suspect is not charged or an accused is not found guilty.

1.4.2 Police Involvement in Interagency Collaboration
More and more community members and agency representatives are turning to
interagency collaboration as a way of managing complex social/legal issues like child sexual
abuse. Most interagency initiatives and community responses occur at the local level. This
section describes how the police can work effectively within these partnerships.
The Responsibilities of the Police

The police mandate to investigate alleged child sexual abuse places them at the forefront
of any community effort taken in this area. They can ensure more effective partnerships by
being clear about their role in that process. For example, if police use team efforts to minimize
contamination of evidence, they can maximize the validity of information gained through
statements by child victims, witnesses and alleged perpetrators. Furthermore, ensuring clarity
of police roles and responsibilities can occur more easily by: (1) using clear protocols; and (2)
stressing the importance of information sharing and confidentiality.
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The Importance of Protocols
One way of ensuring effective interagency collaboration without necessarily being tied
to a formal committee structure is to develop protocols. Protocols are formal statements that
outline the actions required for making standardized responses to particular types of cases or
situations." They do not have the force of law. Although pains are taken in writing protocols
to accurately reflect the existing applicable law, following them is not a guarantee that actions
taken are lawful. These protocols describe the roles and responsibilities of each agency
representative involved in the collaboration process. For example, in the area of child sexual
abuse, police have the major responsibility of investigating the reports of alleged incidents, and
child protection workers focus their efforts on the child's emotional and physical safety. During
an interview of an alleged victim these responsibilities can overlap, and police and protection
worker roles can become confused. Protocols provide security by outlining the specific steps
to be taken by each party.
Large numbers of child sexual abuse cases are discovered when children are taken
to hospital emergency wards. The ... protocol outlined in the Ontario Medical
Association's handbook for physicians was to help physicians understand more
fully the nature of child sexual abuse, the significance of the medical
examination, and the role of the physician in the assessment of cases.19
Protocols can be used to address a wide range of community or interagency responses.
Great variation can exist, therefore, in a protocol's form and content. Each protocol design is
influenced by: (1) the availability of persons in the community who could be involved in the
collaboration process; (2) community interest in that process; and (3) the community's past
experience with other cooperative initiatives. Protocols addressing issues of child sexual abuse
will, however, always be influenced by the legal restrictions surrounding the disclosure,
investigation, and prosecution of this crime.
Many jurisdictions now conduct child sexual abuse investigations under directives
laid out in "protocols." These are agreements entered into by the police, child
protection authorities and provincial justice authorities. They usually describe
what procedures must be followed in an investigation. They describe who must
take responsibility for each part of the investigation, how communication should
flow between the systems, and so on. For example, in the case of disclosure, a
protocol might require that the child protection agency notify the police of the
complaint and that the child be interviewed by a team consisting of a police
officer and a child protection worker.20
Although the majority of people involved in child sexual abuse interagency protocols are
child protection workers and police officers, protocols may also include interagency procedures
for referrals for medical examinations, counselling, case review, preparation of the child to
testify at the criminal trial, post-trial monitoring, school involvement, and community prevention
concerns.21 For example, many investigating authorities and school boards have established
agreements that allow interviews to take place within the school.22 Thus, police, prosecutors,
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court representatives, protection workers, educators, community agencies, and foster parents
may be involved in the protocol.
Protocols may include a range of issues on child sexual abuse investigation, protection,
treatment, and prevention. However, all protocol content is influenced by one major concern:
ensuring the integrity of the investigative/legal process at the same time as addressing the ne,eds
of the allege,d victim of child sexual abuse.
Protocols should: (1) describe the appropriate situations and cases where interagency
collaboration is needed; (2) establish guidelines for information sharing and reporting
procedures; and (3) discuss the number of team meetings expected, the proposed agendas for
those meetings, and their expected outcome.
Some protocols address specific procedural issues like when interviews will be videotaped
and by whom, and what interview styles will be used and by whom. Others focus on the actual
details involved in the investigative process, the specific steps to be taken, and team
responsibilities. The exact form and content of a protocol depend on the agencies involved and
the ne,eds addressed by the interagency collaboration process. A listing of sample protocols from
various agencies is contained in Appendix A.
Regular reviews of the effectiveness of protocols can ensure relevancy. These reviews
provide a means of maintaining communication and commitment to collaboration among
participants.
Information Sharing and Confidentiality
Good community or interagency collaboration is based on information sharing between
partners. However, the very nature of child sexual abuse demands a sensitivity to the release
of case information. In addition, legal protections afforded most suspects and accused under 18
years of age make most case information confidential (see Chapter 4.0, Section 4.4.3).
Information sharing requires careful balancing of the interests -- sometimes conflicting -- of
treatment and investigative te,ams. Child protection workers, treatment personnel, and law
enforcement agents have many common information needs.
Details like the alleged victim's name, address, age, the reason for disclosure, the type
and circumstances of the alleged abuse, as well as characteristics of the alleged abuser, including
name, current living arrangements, and whether they still have access to the child represent
pieces of information relevant to child protection workers and police. Child protection services
may possess information on the child's family and medical history as well as any past
involvement with their agency. By sharing these types of information, faster investigation is
possible and better protection decisions can be made for the child.
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1.5

Using this Manual

This manual is intended to be an aid and resource to front-line police officers in
responding to alleged incidents of child sexual abuse, as well as a resource for community
relations officers and crime prevention specialists. The reader should be aware that this manual
is not a replacement for good investigative skills, individual decision maldng, or legal advice -rather, it is a resource. Each individual case is unique and it will be up to the investigator to
determine the specific action to be taken in accordance with his or her agency's policies and
procedures.
1.5.1 Organization and Use of Manual
We advise users of this manual to read all chapters because child sexual abuse is so
complex. Cheddists of investigative tasks are included at the end of Chapters 5.0 through 8.0
as a quick reference for police officers. Blank pages are provided for notes, comments, and
updates. Relevant resource materials are contained in Appendix A, and a telephone and fax
directory is printed on the inside back cover for quick and easy reference.
Chapter 2.0 provides police with basic information on normal child development,
including such things as cognitive and sexual development. It also includes possible indicators
of sexual abuse. This information will be useful for police who have to interview children and,
as well, it will help them to decide what weight to accord to the information given by the
children.
Chapter 3.0 provides basic information on various types of child sexual abuse cases by
summarizing the research literature according to characteristics of offenders, victims,
occurrences, the nature of the relationship between the victim and offender, and the context of
the abuse.
Chapter 4.0 focuses on the principal legal issues related to the sexual abuse of children.
It provides the legal context for police who are investigating reports. The questions addressed
include: whether a criminal sexual offence against a child occurred, whether the suspect should
be charged, what procedural and evidentiary law is relevant, and what other legal issues police
should consider.
Chapter 5.0 outlines strategies for police Who are investigating allegations of sexual
offences against children. The initial response, further investigation, and follow through are
outlined in detail.
Chapter 6.0 provides information regarding the needs of children who are victims of child
sexual abuse, and how police might assist both the victims and their families.
Chapter 7.0 focuses on the publication of information on cases of child sexual abuse.
The legal context of publishing information, relationship with the media, as well as special
situations are examined.
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The final Chapter, 8.0, provides information concerning the role of police in the
prevention of child sexual abuse. Their role in developing comprehensive prevention strategies
is discussed in detail.

1.5.2 Definitions
Understanding this manual is facilitated by having precise definitions of a number of key
concepts used in the text. The concepts and their definitions are provided below.
Child

Consistent with the legislation regarding sexual offences against children contained in Bill
C-15, proclaimed January 1, 1988, "child" is defined as a person up to 18 years of age.
Child Sexual Abuse

This term, as used in this manual, is very broad in its meaning and is consistent with the
term as defined by the Metropolitan Toronto Special Committee on Child Abuse, as follows:
Child sexual abuse is the misuse of power by someone who manipulates, tricks,
forces or coerces a child or adolescent into sexual contact. It includes incest,
sexual molestation, sexual assault and the exploitation of a child for pornography
or prostitution 23
Sexual Assault and Sexual Offences Against Children

Please note that "sexual offences against children" and "sexual assault" are defined in
Chapter 4.0 of this manual and are used only in the more narrow legal sense. In other words,
they cover specific sections of the Criminal Code (see Chapter 4.0, Section 4.1).
Historical Sexual Offences

Historical sexual offences are those offences that are alleged to have occurred before
January 1, 1988 and are investigated later, often due to delayed disclosure. These include only
indictable offences (see Chapter 4.0, Section 4.2).
Complainant

As defined in s. 2 of the Criminal Code, "complainant" means the victim of an alleged
offence.
Dual Procedure Offences

Dual procedure offences are offences for which the suspect may be charged with either
a summary conviction offence or an indictable offence.
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Parallel Proceedings

Parallel proceedings refer to the simultaneous occurrence of both a criminal investigation
and subsequent court proceedings, and a child protection investigation (or some other civil
proce,eding).
Terms Dependent on Stage of Criminal Proceeding

The appropriate use of some terms is dependent on the stage of the criminal proceedings
(see Table 1.1). There is some controversy conce rn ing the misuse of terms like victim,
offender, and/or perpetrator prior to court verdict of guilty. In this manual, we have attempted
to use the most correct term whenever possible, particularly in Chapters 4.0 and 5.0.
Unfo rt unately, in other chapters where previous literature is cited, the precise definition of the
terms used in that literature is not always known. For example, some studies of child sexual
abuse victims may be based on cases involving allegations that may or may not be proven in
court. In these situations, we are limited by the imprecise definitions of the previous research.
TABLE 1.1
APPROPRIATE TERMINOLOGY BY STAGE
OF CRIMINAL JUSTICE SYSTEM

Stage in System

Prior to laying charges

Appropriate Term

• complainant, alleged victim
• suspect, alleged offender, alleged perpetrator
• alleged offence, allegation, complaint

After charges are laid

• complainant, alleged victim
• accused, defendant, alleged offender, alleged
perpetrator
• alleged offence, allegation, complaint

1

After guilty verdict

• complainant, victim
• offender, perpetrator
• offence
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1.5.3

Limitations

The manual has several limitations that readers should be aware of, including the
following:

•

The legal information contained in this manual is not to be considered legal advice.

•

The legislation and case law reviewed in this manual are current to June 30, 1995. Both
case law and legislation may change after publication of the manual. For example, we
anticipate the proclamation of Bill C-37 and Bill C-41 in the near future. We advise the
user of the manual to be alert to any possible legislative developments. Further, we
encourage the user of this manual to refer directly to the relevant sections of the Criminal
Code, Young Offenders Act, and Canada Evidence Act, as amended from time to time.

•

The availability of community resources and services addressing child sexual abuse varies
considerably across Canada and, therefore, the same strategy will not be appropriate
everywhere.

•

As this manual is national in scope and deals with broad issues concerning child sexual
abuse, it does not attempt to deal with special circumstances and issues that may be of
concern to specific communities. In particular, some of the special concerns to
Aboriginal communities are not fully addressed.

•

This manual takes a generalist approach, and is aimed at front-line officers. However,
each occurrence of child sexual assault is unique and should be investigated on its own
merit. Applying this manual rigidly to individual cases is not appropriate.

•

The language used in some of the chapters is limited by the terms used in research
studies relevant to the chapters. Thus, while we are able to be quite precise about the
use of specific terms like "alleged victim" in some of the chapters, specifically Chapters
4.0 and 5.0, the term "victim" in other chapters may include both alleged victims and/or
victims (after conviction).

•

Scientific advances in technical areas relevant to investigation, such as the use of DNA
testing, are constantly occurring. While this manual provides basic information, police
should refer to other sources for the latest advances in technology.
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CHAPTER 2.0 'UNDERSTANDING THE CHILD IN
CHILD SEXUAL ABUSE CASES'
Child sexual abuse typically interrupts a normal progression of physical, psychological
and social development. The indicators of child sexual abuse are often indirect (i.e., behavioural
disturbance). The course of normal child development must be understood by the police officer
who is investigating an alleged case of child sexual abuse. This information is important to
police because it can affect the process of interviewing an alleged victim and, as well, can affect
the weight accorded the evidence obtained from the alleged child victim. The purpose of this
chapter is to provide police with basic information in the following areas:
•

Factors in fl uencing the vulnerability of children;

•

How children think and remember at different developmental stages;

•

Normal sexual knowledge and behaviour of children;

•

Common indicators of child sexual abuse; and

•

Related issues, such as lying and truthfulness, false allegations, and recanting.

2.1

Vulnerability of Children to Sexual Abuse

Certain factors influence the vulnerability of children to sexual abuse across all ages.
The following section from Investigation and Prosecution of Child Abuse reviews these factors.'

2.1.1 Children are Dependent on Adults
Children are raised to respect and obey adults. This is ingrained in them through
parental childrearing techniques and the child's total dependence on adults. To a child, adults
hold positions of power and authority and generally exercise some form of control over the
child. Moreover, mere physical size plays an important part in the child's world and certainly
enhances the dominating presence of the adult in that world.
The most significant and influential adults in a child's world are those with whom they
have most frequent contact and whom they are taught to obey, e.g., parents, teachers, police
officers, scout leaders, relatives, and babysitters. Parents may warn children not to talk to
strangers, but usually the abuser is an individual well-known to the child. The combination of
authority and trust enhances the abuser's likelihood of success. With greater access to the victim
and more control over the victim, the offender can limit the victim's actions and prevent
disclosure. Additional confusion is created when the child loves and needs the offender.
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2.1.2 Children are Naturally Trusting and Curious
The trust that children place in adults who care for them and keep them safe also puts
them at risk of physical and sexual abuse, especially very young children who have no choice
but to rely on their caregivers. Young children also have a natural curiosity about everything,
including sex, thus enhancing the potential for them to be victims. They generally have little
or no understanding of sex despite the prominence it plays in television programming, movies,
magazines, advertisements, and casual conversation between parents or peers. But their
curiosity about sex can be exploited by child molesters who often establish rapport over time and
gradually undertake the process of victimization. Further, young children are naturally
gregarious and often interact warmly with strangers, even if cautioned by parents and teachers
against this.
2.1.3 Attention and Affection Fulfilment
The need for affection from parents and peers is a child's single most exploitable
characteristic. Children seek to be included in the activities of friends and other people close
to them, particularly when those activities involve attention from an adult. Attention malces
them feel important and worthwhile. When their needs for affection are not met, they may
suffer from emotional neglect and exhibit low self-esteem, poor school achievement, etc. Young
children's ne,ed for affection can place them at risk for abuse. Children who lack parental
attention are particularly vulnerable to sexual abuse. Often the offender is the only adult in a
child victim's life who offers affection. This vulnerability is well-known to offenders who often
admit that they select child victims who appear lonely and sad. 3
2.1.4 Adolescent Defiance and Peer Pressure
Adolescent defiance of parental controls increases tensions in the home, often
exacerbating the level of punishment. More limitations on the child's actions can increase the
probability of defiance. In addition, incest offenders are often jealous when the child starts
dating or socializing with peers, resulting in actual or threatened physical punishment.
Adolescent defiance of parental controls can also work to the nonfamilial abuser's advantage -influencing a victim to disobey parents intentionally and associate more with the offender. The
potential for victimization increases when the child does the opposite of what he or she has been
instructed to do. Rebelliousness may also lead to new friends and experiences that take the child
out of familiar settings. When victimization is the result of these new friends or experiences,
the child is less likely to disclose the abuse for fear of blame or punishment.
Given the significance of peer pressure at this stage of life, adolescents are more likely
to try activities in which they know their friends are involved. The offender lcnows this, and
may follow a course of conduct to attract adolescents to his or her environment. The offender
treats the adolescent as an equal, offering friendship, gifts, alcohol and other drugs, a place to
meet, to listen to music, and to experiment with activities novel to the child. Once there,
sexually explicit books, magazines and videos may help to introduce and sanction previously
taboo subjects. The offender may show pornographic films depicting adolescents engaging in
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sexual activity with each other and with people of the offender's age. Frequently the offender
will take photographs of adolescents already acquainted with the offender, posing nude in front
of the newcomers who are then asked if they wish to participate. The offender may have the
newcomers observe sexual activity between the offender and other adolescents to lower their
inhibitions. Once adolescents have been lured or tricked into participating in these activities,
the thre,at of public exposure helps to ensure their continued participation or submissions.
2.1.5 Children with Disabilities

I

The natural vulnerability of children is usually increased when the child has a physical,
emotional or developmental disability. Many circumstances increase the likelihood of abuse.
Disabled children are even more dependent on adults to assist them with daily needs and may
have greater desire to please caregivers. The severely disabled, often in institutions, are
particularly dependent on their caregivers and, therefore, even more susceptible to manipulation.
and physical abuse.
In a society that tends to devalue individuals with disabilities, disabled children are often
isolated from and rejected by the mainstream. Children with learning disabilities may lack the
emotional maturity and communication slcills to establish and maintain suppo rt ive peer
relationships. Obvious physical handicaps can likewise result in isolation from peers,
aggravating the need for acceptance. Given the chance, the child abuser will readily fill this
need with exaggerated displays of attention and affection.

1

A child's physical or developmental handicaps can add stress to the already difficult job
raising
or teaching a child. Inability to perform at the same physical and intellectual level
of
as children the same age, coupled with a parent's or teacher's lack of understanding of the
particular disability, place a disabled child at greater risk of physically abusive punishment.
Normal adolescent defiance may also be magnified for disabled children. Isolation from peers
may mean more time spent at home, thus increasing the tension many children and parents
experience during adolescent years and sometimes leading to harsh punishment. It may also lead
the adolescent to seek attention outside the home.
Disabled victims, especially, need the advocacy of the criminal justice system. Physically
disabled victims are no less intelligent than other children and can recount their experiences
accurately. Interpreters and technological aids to facilitate communication will allow the speechor hearing-impaired victim to communicate.

1

Adolescents with mental disabilities can be at increased risk for abuse because of
frustration over difficulty in achieving age-appropriate goals and rejection by their peers, malcing
them vulnerable to an offender's attention. Some sex offenders are especially attracted to the
childlike behaviour of mentally disabled adolescents, and the physically mature but emotionally
naive 15-year-old may be unaware the offender's behaviour is wrong or too timid to object. In
addition, mildly retarded adolescents often receive minimal or no instruction on sexuality and
do not understand the meaning or consequences of sexual advances. They may also have
difficulty in understanding and communicating about abuse.
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2.2

Cognitive Development

2.2.1 Thinking Capacity
The following section will outline some of the key developmental changes in how
children think during the early childhood, middle childhood, and adolescent periods. The
concepts presented in this section are based largely on the theories of Jean Piaget.' An
overview of these concepts and associated milestones are presented in Table 2.1. The age
milestones should be taken as approximate, since there is often great variation in the capacities
of young children.

Early Childhood: Approximately Ages 2 to 7
The "preoperational stage" of cognitive development in Piaget's terms is also referred
to as the early childhood period, normally ranging from 2 to 7 years of age. Children in this
stage are clearly different from those in the infant stage. They possess language, but lack the
ability to carry out more mature intellectual processes that characterize the thinking of school
age children.
The major developmental highlight of this period is the rapid increase in the child's
expression and understanding of language. The average 2-year-old uses 50 or more recognizable
words, understands many more words and will put two or more words together to form simple
sentences. By 21/2 years of age, the child uses 200 or more recognizable words, knows, his or
her full name and uses more fully developed sentences. By 3 years of age, the child has a large
vocabulary, knows his or her full name, sex, and sometimes age, and uses more complete
sentences with plurals and pronouns. At 4 years of age, the child's speech is usually completely
intelligible and one can expect the child to know his or her home address and age. By 5 years
of age, the child can define concrete nouns and is beginning to ask the meaning of abstract
words. From 5 years on the speech becomes increasingly fluent and is more sophisticated in
content.
From age 3 years on, the child will spontaneously relate details of past experiences and,
by 4 years of age, the child can give a relatively connected account of recent events and
experiences. The ability to relate past experiences through language, which occurs around age
3 years, could be used to help determine when a preschool child could give information in an
interview.
The preschool child is often described as being "egocentric." This does not mean that
the child is selfish, but rather that the child has difficulty taking another person's perspective.'
The preschool child does not always take the requirements of the listener into account in
conversation. We have all experienced difficulty following a child's account when one is not
familiar with the situation. This normal, developmental phenomenon could be misinterpreted
as being indicative of poor recollection of the event and reflect poorly on the child's ability as
a witness. However, if asked to supply additional details, the child is often able to give a more
complete description.
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TABLE 2.1
KEY DEVELOPMENTAL STAGES AND ASSOCIATED MILESTONES

Ability to Estimate Time
and Measurement Concepts

Ability to Categorize

Language Skills

Capacity to Make
Inferences and Abstract
Reasoning

Social Perspective

Preoperational Period

2 years
• 50 word vocabulary

•

Limited

•

Very limited

Will give one or two objects
on command

•

Very limited

•

Able to make judgements
mainly on inunediate
perceptions

• Two-word sentences
• Shows correctly and repeats words for
hair , hand , foot, nose , eyes and mouth
• 1Cnows first name
years

•

Large intelligible vocabulary
• Knows full name , sex and sometimes age
• Verbalizes past experiences

•

May recognize "same
and different"

•

4 years

•

•

Basic categories, e.g.,
all red things may include
an apple and a ball

•

3

5

years

Speech completely intelligible
• Gives connected account of past
experiences
• Names four primary colours

•

Begins to understand concepts of
past, present and future
• Can compare big and small

Speech very fluent and more
sophisticated in content
Usually knows home address, birthday
and age
Defines concrete nouns by use
Asks meaning of abstract words
Names primary and secondary colours

•

Categories more
sophisticated , based on
function, e.g.; ball and top
-- things to play with

•
•

Can count to 10
Some understanding of time of day
(e.g. , afternoon) and seasons

Development of letter recognition and
later word recognition
• Writes own name and simple words
• Begins to read independently

•

Increasing ability to
categorize using more than
one quality , e.g., red
things that can be eaten

•
•

Can count to 20 at age 6 years
More refinement in size concepts.
e.g. , small , smaller. smallest
Begins to link time with concepts
such as number of sleeps, passage
of days on calendar

•

•

•
•
•
•
•

5-7 years

Gives correct number of objects

(>2) on command

•

•

•

May not always consider
the needs of listener in
social situations

_

Concrete Operational
Period

7-11

years

Reading , spelling and writing
develop more fully

Formal Operational
Period

11

years and up

•

Continued gain in sophistication of
above skill areas

Increasing ability to
generalize appropriate
specific categories

•

•

•

More developed ability to
estimate size and time concepts
7 and 8 year old may still have
difficulty with specific days
of week or elapsed time

•

•

Fully developed skills

•

Able to make inferences
on basis of perceptions
Developing ability to
speculate about hypothetical
situations

•

Increasing sensitivity to
motives and intentions of
others

Abstract reasoning
develops

•

Ability to empathize
develops

Preschool children also lack the ability to categorize objects and experiences in the same
way that older children do. They are often keenly aware of the differences between objects and
can become confused when adults attempt to group them together or interchange concepts. For
example, a 3-year-old became confused when his questioners used "house" and "apartment"
interchangeably.' In the child's mind, these two items were quite different. He denied that he
had gone to the man's house because he remembered going to an "apartment" and in his mind
these items were quite different. In this instance, the interviewer mistakenly considered the child
as being unreliable as opposed to a child who was truthfully reporting his perceptions.
Preschool children are also less adept at comparing objects, events, or people and this
needs to be considered when asking young children to make comparative judgments. A house
is big and is still big when compared to an apartment building because in the child's mind a big
house cannot suddenly become smaller.
Further, while preschool children may have an understanding of past, present, and future,
they have difficulty reporting elapsed time. However, when they are asked to report an event
in relation to a concrete aspect of their daily life (going to bed, etc.), their ability to report
elapsed time improves. They generally cannot tell time on a clock. They will have difficulty
in identifying how many times an event occurred if it occurred several times.
In summary, the preschool or early childhood period from approximately age 2 to 7 years
has unique features in terms of development of the use of language, in particular the ability to
relate past experiences through language, a concentration on perceptual qualities of objects,
egocentricity, and difficulties categorizing experiences and seeing the perspective of others.
Middle Childhood: Approximately Ages 7 to 11

In this period, known as the "concrete operational period" in Piaget's model, the child
moves from a dependency on his or her perceptions and is able to deal with objects and
experiences using a more "concrete" approach. This stage normally occurs between the ages
of 7 and 11 years. The older child can classify and categorize objects efficiently and can
reliably compare two objects. The concept of time develops to an advanced level. The child
over 7 years old can also reason about everyday experiences, but still have difficulty reasoning
in abstract ("what if") situations. Therefore, abstract reasoning should not be expected of the
child between 7 and 11 years during questioning.
Children during this period also develop the capacity to integrate their observations with
recognition of their own and others' feelings. They also become more sensitive to motives and
intentions in social situations and can offer more reliable interpretations when asked to comment
on another person's intentions.
Late Childhood and Adolescence: Approximately Ages 11 to 16

It is important to recognize that even though adolescents have the capacity to think
abstractly, when stressed they may revert to more immature patterns of thinlcing. In addition,
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young adolescents often seem unable to relate present actions with future consequences (so-called
egocentrism)2 Adolescents are often more difficult to interview due to their tendency to reply
with one syllable answers. In this period, saying "Tell me about what you do on the volleyball
team" may yield more information than saying "Tell me about yourself.'i S
Adolescents may also view the interview with the police officer like a test involving only
right and wrong answers. In situations where the child already feels responsible for the abuse
or has been threatened not to tell, the tendency to be anxious and feel pressured to give "the
right answer" will only increase.
2.2.2 Memory Capacity
Investigators of a child sexual abuse case must also collect information about the child's
memory sidlls. Assessment of memory capacity involves an understanding of the child's ability
to observe, encode, and later recall the event. The child must also demonstrate the capacity to
produce an accurate, unbiased recollection of the event. Facilitating the capacity of children to
retrieve memories regarding trauma is a technical, specialized area. Where practical,
consideration should be given to calling upon the expertise and Icnowledge of mental health
professionals who specialize in this area.
Observational Abilities of Children
In order to commit an event to memory, the child must first have the ability to focus
his/her attention on the event. The ability to focus and sustain attention improves dramatically
between the ages of 5 and 7 years. Older children can also shift their attention from one aspect
of a situation to another more rapidly than younger children.' Therefore, older children are
able to pay attention to more features of a situation than younger children.
These age-related differences in attention likely explain why there is a significant
improvement in the ability to recognize unfamiliar faces between ages 6 and 10 years?' The
older child can focus on the face for longer and is able to simultaneously focus on more
components of the face (ears, eyes, facial hair, slcin colour, etc.) in a given period of time than
the younger child. It is important to note that, in situations that are either very familiar or
highly novel, the younger child who is directly involved will show increased capacity to attend
to various features of the situation and thus will be more likely to give accurate information.
Children as young as 21/2 have been able to accurately identify strange assailants?'
Recall Abilities of Children
It is well recognized that the younger the child, the less he or she will be able to recall
from memory. For example, most 3-year-olds can only recall a series of three numbers,
whereas the 7-year-old can recall five numbers. In the process of memory development,
children first develop the ability to recognize and later the ability to recall previously
experienced events.'
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One reason that older children and adults can recall more information is their capacity
to group experiences to be remembered into categories. It is suggested that the recall of younger
children may be facilitated by asking for infortnation around a particular theme, and not moving
to other issues until the child has had an opportunity to engage in free recall around that
particular theme.'
Older children and adults also use retrieval cues to help recall information from long-term
storage.' Retrieval of information from memory of younger children may be aided by
question cues, i.e., "Was there anything else in the room?" While using nonleading questions
as retrieval cues will facilitate recall, they may also lead to an increase in inaccuracies, mainly
about peripheral details of the situation.'
Younger children have better recall if the information sought from them is related to their
daily experience.' Further, children are frequently asked to recall information about repeated,
familiar events they have encountered. Children develop "memory scripts" for repeatexl events
and can relate quite detailed information about what generally occurs. Younger children's
memories of repeated events often lack detailed physical descriptions. In addition, as the
number of incidents increase, they may confuse the exact details of each incident.' Adults are
also subject to the same problems when asked to recall repeated events. Usually the first
occurrence of a repeated event is the most clearly maintained in memory.'
Capacity for Accurate and Unbiased Recall
Although children tend to recall fewer details, what they do recall is quite accurate.
Errors in memory are usually those of omission, rather than commission.' The inaccuracies
in young children's recall can be predicted from their level of cognitive development. Children
in the preoperational stage of development (approximately 2 to 7 years) will typically make
errors regarding factors such as height, weight, time, age, or colour." As will be more fully
discussed below, younger children may be somewhat more suggestible than adults, and
interviewers should be cautious about asking leading questions, but in free recall they can be
quite accurate. Young children are more likely to be accurate in describing what happened to
them, than in describing what they observed happening to others.

2.3

Sexual Development and the Abused Child

The acquisition of normal sexual knowledge is dependent on the child's level of cognitive
development in combination with social experiences. There is a wide variation in what is
considered normal sexual knowledge. It is important for police officers to realize that some
sexual behaviours are part of normal sexual development.' For example, genital exploration
is a natural part of infancy. Masturbation is routinely observed in toddlers and preschoolers.
Children around 5 to 7 years of age begin to learn about privacy and therefore may masturbate
in private. As children have increased peer contact, typical sexual behaviour may have an
interactive component, e.g., playing doctor. Pre-adolescent children (around ages 8 to 12) may
experiment with sexual behaviour such as kissing, sexual touching, and simulated intercourse.
24
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A recent monograph Investigation and Prosecution of Child Abuse summarizes the important
age-related indicators of sexual abuse.22
2.3.1

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Infants and Toddlers/Preverbal Stage

When a child is unable to give verbal accounts of sexual abuse and possesses only the
most rudimentary verbal skills, he or she may use these in combination with gestures to suggest
an abuse episode, e.g., the child may point to a bruised arm or the genital area and say, "Owee,
Dadda, owee." There must be additional evidence to form a basis for concluding abuse, e.g.,
medical evidence, evidence of physical injury, or changed reactions to the offender, such as fear,
crying.
2.3.2 Preschoolers (2 to 5 Years of Aae)
The offender is often a relative or caregiver since this age group of children does not
usually have independent relationships. Children in this age group often assume adults know
everything about them. The children, therefore, may not report abuse as they feel adults already
know, or they may report in subtle ways that are not recognized by adults, e.g., by relating that
they don't like the offender. Children are also more prone to accommodate the wishes of adults.
Their feelings toward offenders will reflect their degree of dependence. When sexual abuse is
involved, they do not know the behaviour is sexual or wrong; they may be aware that it hurts
or feels good or is unusual because it is concealed. Children at this age are less likely to
independently make up sexually explicit stories or to have learned about sexual behaviour except
through direct experience. They may exhibit reactions to the experience that they may be unable
to verbalize adequately.
2.3.3 First Through Fifth Graders (6 to 10 Years of Aae)
At this stage, children still think in fairly concrete terms, but begin to understand
concepts and symbolism. As knowledge and skills increase, they learn to read and write, and
to communicate better. They can generally place themselves in time and space using events and
activities as identifying markers. They also learn about secrets and deception, and begin to
experience embarrassment about discussion of private or sexual matters.
Abused children at this stage generally know that certain behaviour is unacceptable since
it usually occurs under forced or deceptive circumstances. Their lack of control over their lives,
however, prevents them from challenging or resisting it. The experience usually confuses and
scares them. Some sexually abused children do not seem to mind the abuse or tolerate it
because they are getting something in exchange, like money, presents, or special attention.
Especially where they have become a part of ongoing unacceptable behaviour, they may feel as
much to blame and as deserving of punishment as the offender, and may be reluctant to disclose
or discuss the abuse.
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2.3.4 Puberty: Fifth through Seventh Graders (10 to 13 Years of Age)

Physical changes involved in puberty affect girls about one to two years earlier than boys
(i.e., 10 to 12 years for girls vs. 11 to 14 for boys). For both, their developing bodies produce
feelings of self-consciousness and awkwardness. Almost everything is embarrassing. Sexual
thoughts and feelings begin at this time. Changes in hormones and accompanying major physical
development cause moodiness, extreme swings in feelings and emotional outbursts.
The prepubescent sexually abused child usually knows the behaviour is wrong. Selfconsciousness, fear of blame and feelings of responsibility for the abuse -- perhaps because of
their own physical changes -- all inhibit them from disclosing the abuse. A common reaction
is to block it out and act as if everything is fine.
2.3.5 Adolescents: Eighth Through Twelfth Graders (13 to 17 Years of Age)

This age group is almost fully physically developed. Many adolescents are sexually
active with peers to some degree, and most are certainly well aware of and interested in sexual
matters. Peer relationships are often of greater immediate significance than family relationships.
The shift toward greater independence continues, often accompanied by a high level of
testing behaviour. Conflict with authority, represented by parents and societal expectations, is
normal. Adolescents may be intense, have extreme reactions to situations and take themselves
very seriously. They want to appear competent and find it hard to admit when they need help.
In many cases, sexually abused adolescents have a long history of abuse by a parent whose
behaviour they are no longer willing to tolerate. Aware now of the difference between what is
normal for others and what their experiences as victims have been, they begin to consider
alternatives to living in an abused situation. Sometimes they move from abusive homes to abuse
by other adults.

2.4

Common Indicators of Child Sexual Abuse

Rarely is any one indicator proof that a child has been sexually abused. In most
instances, children present with a cluster of behavioural and physical indicators.' Table 2.2
summarizes the behavioural indicators and other symptoms in children who have been sexually
abused.
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TABLE 2.2
POSSIBLE BEHAVIOURAL, SEXUAL, AND MEDICAL INDICATORS OF SEXUAL ABUSE IN CHILDREN

Behavioural
Indicators

Age
Preschoolers
(approximately
2 - 5 years)

School Age
Children
(approximately

6 12 ye,ars)
-

• Clingy behaviour
• Sleep disturbance
• Fear of dark
•
•
•
•
•

Bowel/bladder incontinence
Somatic complaints (stomach ache)
Fear of people of a specific type or gender
Fear of alleged offender
Fear of particular location

•
•
•
•

Decrease in school performance or noticeable change in school performance
Arrive at school early , leave late

Sleep difficulties, e.g. , nightmares
Fears, anxieties, phobias
• Social difficulties
• Defiance, non-compliance

Medical
Indicators

Sexual
Indicators

•
•

•
•
•

•
•
•
•

Urinary tract infection
Vaginal irritation
Anal fissures

Sexualized play, talk, behaviour
Sexual knowledge (including language) beyond
that expected for age
Sexually intrusive behaviour

•
•
•
•

Urinary tract infection
Vaginal infection
Anal fissures

Preoccupation with sex in conversation
Use of sexual behaviours to manipulate others
Sexualized interactions
.

•
•
•
•
•

Urinary tract infection
Vaginal infection
Anal fissures
Sexually transmitted diseases
Pregnancy

Sexualized play, sexually explicit drawings
Sexual knowledge not appropriate to age, often
revealed inadvertently

Sexually transmitted disease

Sexually transmitted diseases

• Hypervigilance (excessive caution)
• Aggression, destructive behaviour
• L,ow self-esteem
• Drop in extra-curricular activities
• Self-destructive behaviour
• Memory, concentration problems
• Somatic complaints
• Depression and social withdrawal
• Overly compliant
• Lack of trust

• Pseudomaturity
Adolescents
(approximately
13 17 years)
-

• Depression and social withdrawal
• Sleep disturbance
• Eating disturbances (bulimia, anorexia)
Escapist behaviours (e.g. , running away, truancy , alcohol or drug use)
Self-destructive behaviours (e.g.. self-mutilation)
Suicidal behaviours
Somatic complaints
•
Difficulties in male/female relationships
Low self-esteem
Peer difficulties
• Trouble with law
•
•
•
•
•
•
•

•
•
•
•
•
•
•

Sexually aggressive
Sexually transmitted diseases
Sexually victimized by peers or
members
Adolescent prostitution

non-family

2.4.1 Preschoolers (2 to 5 Years of Age)
When abuse is suspected in this age group, clues may come from the child's behaviour.
The child may act out aggression toward other children or simulate sexual activities with pets
or other children, or demonstrate sexual behaviour such as open mouth kissing, touching the
genitals of adults or tallcing in a sexual way. The child may react in fear or discomfort if
touched on the genitals while being bathed or changed, e.g., "Don't hurt me like Johnny does,"
or display very explicit knowledge about sexual acts, e.g., erections, oral or anal sex, or
ejaculations. Children at this age may define objects or acts by their function; for example, they
may describe ejaculation as urination, or they may ask unusual questions or react differently to
the offender than they have in the past, e.g., thumb sucking, nightmares after visits, crying, or
bed-wetting. Furthermore, the child may have medical symptoms (e.g., vaginal or bladder
infections) or psychosomatic symptoms (e.g., stomachaches or headaches).
2.4.2 First Through Fifth Graders (6 to 10 Years of Age)
Behavioural clues to sexual or physical assaults at this age may include becoming
withdrawn, having nightmares, coming home with unaccounted-for money, depression,
aggressiveness or regression to younger behaviours. Children at this age may demonstrate
sexually stylized behaviour, reflecting adult behaviour. They may engage in sexually intrusive
behaviour. A sexually intrusive child has been defined as "one who engages in calculated,
power-base,c1, and often coercive sexual behaviours; actions which would be considered illegal
if the child were older."' Documentation of these indicators can be used as supportive of
abuse.
2.4.3 Puberty: Fifth through Seventh Graders (10 to 13 Years of Age)
When children in this age group are being victimized, their behavioural changes may be
interpreted simply as part of normal early adolescent development. A unique relationship
between the adolescent and offender may emerge; the offender may treat the child as a social
equal, or specially favour the child, or may single the child out for hostility. The child may
exhibit age-inappropriate behaviour such as acting or dressing older or younger than he or she
is, or by associating with older or younger children. The child may engage in sexually intrusive
behaviour. The child may have few friends and rarely invite people home or talk on the
telephone. Depression or violent aggression typifies severe cases.
2.4.4 Adolescents: Eighth Through Twelfth Graders (13 to 17 Years of Age)
Adolescents may have overt emotional or behavioural problems in response to
victimization. They may be rebellious, fail, or be suspended or truant from school, get in
trouble with the law, use drugs or alcohol, suffer depression, have suicidal tendencies, selfmutilate, sexually act out through promiscuity or prostitution, run away, or experience
psychosomatic disorders such as headaches, abdominal pain, or hysterical reactions.
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2.4.5

Assessing Behavioural Indicators

It is important to note that children who have been abused may or may not display some
of these problems. As well, some children who have not been sexually abused may exhibit these
behaviours. Ultimately, only a qualified mental health professional can determine whether
behavioural indicators are a result of abuse. The following questions may aid in assessing the
possibility of sexual victimization in the course of your investigation.25

(1)

Is the child's behaviour within the range of regular coping mechanisms used by children
in the appropriate developmental phase? For example, children do fight, but don't
normally use excessive force; teenagers will experiment with alcohol and drugs, but
normally wouldn't arrive at school drunk.

I

(2)

Has there been a marked change in the child's behaviour? For example, do children,
who were involved in extra-curricular activities, no longer participate?

I

(3)

Are a number of behavioural indicators present at the same time?

(4)

What is the intensity of the behaviours that are present? Are the behaviours excessive?

(5)

Are the same symptoms temporary or persistent? In other words, were the symptoms
intermittently apparent over a week or have they continued for several months?

(6)

Are there specific physical problems that may account for the behaviour? For example,
could the child/adolescent be suffering from a medical condition?

(7)

Are there other situations in the child's life that could account for the behaviours?
Examples could be: divorce or separation of parents; a death of a person significant in
their life; change in school or home location.

(8)

Are the behaviours a result of the child's developmental stage? For example, during the
period of adolescence, many teenagers struggle with their own identities, feeling torn
between being a child and an adult.

2.5

Related Issues
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2.5.1

Delay in Disclosure and Recanting

Police officers will also encounter situations where there has been a delay in disclosure
of the incident. Often, as the investigation progresses and the child feels more comfortable with
the investigator, more information will be disclosed. Police officers will also have cases where
there is a retraction of the accusation (recanting) by the victim. Concerns may also be raised
about false allegations. The following sections summarize the key research findings in these
areas.
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One study found that only 16% of a sample of 583 sexually abused children reported the
victimization within 48 hours of its occurrence.' Fear, shame, and worry about whether they
will be believed all contribute to delayed disclosure. In addition, young children may be unable
• to identify the behaviour as harmful and may not recognize the importance of disclosure.'
Delayed disclosure is part of what has been referred to as the "child sexual abuse
accommodation syndrome" (please note that this is not an accepted diagnostic syndrome). The
syndrome has five categories, two of which -- secrecy and helplessness -- occur as preconditions
to abuse and three of which -- accommodation, delayed or unconvincing disclosures, and
retraction (sometimes described as a recantation) -- occur as a result of the abuse." The child
who is given no opportunity to leave the abusive situation learns to accommodate to the reality
of continuing sexual abuse. Accommodation mechanisms, particularly in intrafamilial abuse,
may preserve the child's image of the abuser as loving and protective and promote in the victim
the belief of self-provocation of the painful experiences. As the child develops cognitively and
emotionally, the accommodation mechanism may break down and disclosure may occur at that
point." It is suggested that in intrafamilial cases, most children retract their accusations at
some point because they perceive that the events accompanying the disclosure, including marital
strife and family separation, are more traumatic than the sexual victimization they

experienced. 3°
2.5.2 Understanding Fact and Fantasy
Child sexual abuse victims are often accused of confusing fantasized situations and ma]:
situations. Although children have a rich fantasy life, the preoperational (aged 2 to 7) and
concrete operational child (aged 7 to 11) must rely on daily experiences for construction of the
fantasy content. Hence, young children do not usually produce elaborate sexual fantasies
without some real life experiences. The fantasies of younger children frequently reflect ple,asure
and mastery for themselves. These themes are rarely present in young children's reports of
sexual abuse.

2.5.3 False Allegations and Reliability of Reports
The issue of false allegations of child sexual abuse has received a great deal of attention.
Indeed, the psychological and social consequences of a false allegation are enormous. A parent
may suffer loss of a relationship with a child, while a professional may suffer a ruined career.
At least one professional group, the Ontario's Teachers Federation, has advocated criminal
prosecution of children and/or parents (or other guardians) who falsely accuse a teacher.'
In order to understand the relevance of the false allegation issue to the criminal justice
system, several questions must be considered.
How Often Do False Allegations Occur?

The term "false allegation" means that a child or adult deliberately accuses someone of
sexual abuse that did not, in fact, occur. "False allegations" must be differentiated from the
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broader classification of "unfounded" cases. A 1987 study indicated that a large proportion of
cases (i.e., 47%) investigated by the Department of Social Services in Denver, Colorado were
classified as "unfounded."' The classification of "unfounded" was due in most cases to
insufficient evidence; only a few of the cases were classified as false allegations by children.
In fact, only 2% of the total number of cases could be classified as false allegations. Other
incidence studies have estimated rates of false allegations to be between 5% and 8%.'
False allegations typically are uncovered during the investigation stage.
Children and adolescents who are deliberately lying usually are not very
convincing after a thorough investigation. In the few documented cases where
adolescents have maliciously and falsely alleged sexual abuse, this has usually
become clear before a case goes to court; as the case is investigated and the child
begins to appreciate what is involved, the child tells the truth.'

Under What Conditions Do False Allegations Tend to Occur?
The few studies available suggest that adolescents are much more likely to make a
deliberately false allegation than younger children. For example, one study found that, in
reports of child sexual abuse by adolescents 12 to 17 years old, 8% were false reports compared
with 4.3% for children 6 to 11 years old and 1.7% for reports in cases involving 3 to 5 yearolds. The motivation for false allegations amongst teens tends to be retaliation and/or change
in living arrangements, such as a foster care placement. Younger children, however, tend to
malce false allegations because they are manipulated by others." A false allegation motivated
by manipulation is more likely to occur in the context of parental separation or divorce where
there is likely to be substantial hostility and mistrust. However, in situations of parental
separation, many allegations are true and it is important to take each allegation seriously."
The American Prosecutors Research Institute carefully summarized the issue of false
allegations as follows:
It is clear from experience and research that children are much more likely to
minimize or deny abuse because of pressure or fear than to fabricate incidents of
abuse. Typically, physically abused children offer alternative explanations for
their injuries and sexual abuse victims recant or refuse to repeat the story -reflecting the fact that when most children lie, it is to avoid punishment or
unpleasant consequences. There is no scientific evidence that children are capable
of fantasizing abuse experiences. Especially for young children, imagined events
normally have some basis in actual experience. While an older child may have
delusions, they are often related to actual past events and occur in conjunction
with a severe and obvious psychiatric disorder.'
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False Allegations: The Role of the Investigator

While most allegations of child sexual abuse are founded, it is essential that the
investigator approach each case in a professional, unbiased fashion. While treating alleged
victims with respect, police must not begin an investigation with an assumption that the
allegation is true. Conversely, even in contexts where the rate of false and unfounded
allegations may be relatively high, investigators must not be dismissive.

2.6

Preparing for an Investigation

(1)

Determine the child's present level of development using age, appropriate questions, and
interview techniques.

(2)

Determine the history of the child's development prior to allegation/disclosure.

(3)

Gather information regarding the indicators of abuse, i.e., behavioural, physical and
sexual.

(4)

Consider any special issues that may influence the interview with the child.

(5)

Ensure that a support person is designated and available for the child following the initial
interview.
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CHAPTER 3.0 VICTIM AND OFFENDER PROFILES:
CURRENT RESEARCH
This chapter will provide police officers with basic information on the various types of
child sexual assault cases.
The research literature has been summarized according to
characteristics of offenders, victims and occurrences, the nature of the relationship between the
victim and the offender, and the context of the abuse. Where possible, Canadian research
studies have been cited, supplemented by the American research literature.
A suggested classification system of child sexual assault cases is presented at the
conclusion of the chapter to aid police officers in their investigations. This system classifies
cases according to whether the alleged offender is a situational child molester (see Section 3.6.1)
or preferential child molester (see Section 3.6.2), and whether the case is part of a sex ring (see
Section 3.6.3). The classification system is based on the work of Kenneth Lanning, a
Supervisory Special Agent with the Behavioral Science Unit at the FBI Academy in Quantico,
Virginia, who has specialized in studying the sexual victimization of children.

3.1

Characteristics of Offender
3.1.1

Gender

The research literature consistently reports that offenders are male in an overwhelming
number of cases. For example, a study of child sexual abuse cases in Alberta, Saskatchewan,
and Ontario found that over 94% of the accused were male.' In an Ontario study of
investigations of child sexual abuse by Children's Aid Societies, 92% of alleged perpetrators
were male.2 A review of social services files, police records, and Child Protection Centre files
in Winnipeg also found that over 90% of the accused were male.' Likewise in the United
States, a study of cases referred to the Family Crisis Program in New England found that 96%
of the offenders were male.'
While female offenders are relatively rare, they do exist.5 The limited research in this
area indicates that as many as half of the female offenders co-offend with another adult.6 In
the United States, many of the recent cases of sexual abuse in day care centres involved female
offenders.' Consistent with the Canadian literature, in Lanning's experience, many cases of
female offenders involved a male accomplice.
3.1.2 Age: Youth/Adult

I
I
I
I

While alleged offenders are generally adults, there is a significant number of young
sexual offenders (i.e., under 18 years of age). For example, a study of child sexual abuse cases
in Alberta, Saskatchewan, and Ontario found that most of the accused were adults, but a
significant number (e.g., 29% in Saskatchewan) were under 18 years of age.g A review of
Child and Family Services files, police records, and hospital Child Protection Centre files in
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Winnipeg found that the accused ranged in age from 8 to 72 years. 9 Youth accounted for nearly
27% of the accused in the Child and Family Services files, 14% of the police files, and only 3%
of the Child Protection Centre files. A study of cases referred to the Family Crisis Program in
New England also found that half the offenders were under 30 ye,ars of age, and 29% were
adolescents."'
A surprising number of alleged offenders are under 12 years of age. A study of young
sexual offenders in Canada found that 11% of the perpetrators under 18 were under 12 years of
age, and a fu rt her 23% were 12 to 13 years of age." Children under 12 cannot be charged
under the Young Offenders Act, and are usually referred to provincial child welfare services.
In Denver, investigations of alleged sexual abuse between 1979 and 1985 by a specialized team
of social workers found that, on average, three to four cases per week involved children below
the age of 10. 12 The author suggests that young children can become perpetrators after being
victimized by other child perpetrators, and it is likely that child perpetrators are victims of
sexual abuse.
The research indicates that offenders are not "dirty old men." Offenders appear to start
molesting children at an early age, and continue molesting into adulthood.' According to
Lanning, adolescent (and even younger) sexual offenders should always be viewed as past or
present victims of sexual abuse, whether physical abuse or exposure to sexually explicit material
or activity, and "the sexual abuse of younger children by an older child should always be viewed
as an indication that the older child was sexually abused."' Recognizing this victimization may
lead to the identification of other victims and offenders.
3.1.3 History of Abuse

According to the literature, at least 20% to 50% of offenders were sexually abused as
children.' A history of having been abused is not, of course, an "excuse" for becoming an
abuser. Most victims of sexual abuse do not themselves become abusers.
A study of serial rapists in the United States found that 76% of the 41 rapists interviewed
had been sexually abused as children.' Rates of previous abuse are reported to be as high as
83% for male adolescent sexual offenders.' More males who were abused than females who
were abused later become offenders.' Female victims of childhood abuse are more inclined
to engage in self-destructive behaviour.
The nature of the offender's childhood victimization may impact upon the form of their
later sexual offences.' Studies of adult sex offenders found that rapists commonly experienced
incestuous abuse, and child molesters commonly experienced extrafamilial sexual abuse. 2°
and child molesters Furthe,apiswmoftnvcizedbymalsurngchiod,
were most often victimized by males. Offenders who select male victims have been found more
likely to have a history of child abuse than have other offenders.'
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3.1.4 Pedophile/Non-pedophile

There is controversy over the use of the term "pedophile" since different theorists and
investigators define it in different ways.' Some use it in a very general sense, to mean any
sexual interest or contact with a child, while others use it in the clinical sense (see discussion
of DSM-IV below). Lanning (1992a) tends to equate pedophile with his category of
"preferential child molester" (see Section 3.6.2).
According to the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV), used
by mental health professionals, the diagnostic criteria for pedophilia is:
A.

Over a period of at least 6 months, recurrent, intense sexually arousing
fantasies, sexual urges, or behaviors involving sexual activity with a
prepubescent child or children (generally age 13 years or younger).

B.

The fantasies, sexual urges, or behaviors cause clinically significant
distress or impairment in social, occupational, or other important areas of
functioning.

C.

The person is at least age 16 years and at least 5 years older than the child
or children in Criterion A.
Note: Do not include an individual in late adolescence involved in an
ongoing sexual relationship with a 12- or 13-year-old.'

•

1
1

1

Some pedophiles prefer males and some prefer females, while some have no gender
preference. Pedophiles who are attracted to females generally prefer 8- to 10-year-olds, and
those who prefer males generally prefer slightly older children, though many victims are
younger. There are more reports of female victims of pedophiles than male victims. Pedophiles
may victimize their own children, stepchildren, or relatives, or they may victimize children
outside their families. Pedophiles who frequently victimize children develop complicated
techniques for gaining access to children such as "winning the trust of a child's mother,
marrying a woman with an attractive child, trading children with other individuals with
pedophilia, or, in rare instances, taking in foster children ... or abducting children from
strangers."'
Activities of pedophiles range from undressing and looking at children to vaginal and anal
penetration with fingers, objects, or penis. When confronted, these activities are commonly
explained with excuses or rationalizations, such as the child liked it, or the child was sexually
provocative. Force is used to varying degrees, and children may be threatened to prevent
disclosure. Pedophiles are often attentive to children's needs in order to gain affection, interest,
and loyalty and to prevent the child from disclosing the sexual activity.
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According to DSM-IV, pedophilia usually begins in adolescence, and the condition is
chronic, especially in pedophiles who prefer males. The recidivism rate for pedophiles usaly
who prefer males is approximately twice that for pedophiles who prefer females.
Although the DSM-IV classification of pedophilia is very useful for clinicians, it is of
limited use in a police investigation. Therefore, police officers should be careful about using
the clinical term. A classification system that is based on the behaviour of the alleged offender
is described in Section 3.6. This system should be more useful to police for investigative
purposes.

3.2

Characteristics of Victim
3.2.1 Gender

Most reported victims of child sexual assault are female. A study of child sexual abuse
cases in Alberta, Saskatchewan, and Ontario found that 70% to 80% of victims were female.'
A review of Child and Family Services files, police records, and Child Protection Centre files
in Winnipeg found that approximately 90% of the victims in all three samples were female.'
In New England, 78% of the victims referred to the Family Crisis Program were female.'
However, there were more male victims in the 4- to 6-year-old range, and more female victims
in the 13- to 18-year-old range.
In a review of the American and Canadian literature, virtually all of the studies included
found higher abuse rates for females than males." The reported number of male victims is
increasing, suggesting that the abuse of males is still quite underreported. It is believed that
boys are less likely to report sexual abuse than girls because:
(1)

boys are taught to be self-reliant and to keep complaints of injuries to themselves;

(2)

the stigma of engaging in homosexual activities prevents boys from reporting sexual
abuse by men;

(3)

since boys are socialized to seek sexual experiences with females, they are inhibited in
reporting unwanted sexual experiences initiated by females;

(4)

boys may fear they would lose their access to greater independence and uhsupervised
activities if they reported their sexual victimization experiences;

(5)

since boys are socialized to enjoy sexual interactions, their victimization clashes with
their perceptions of masculinity and they are discouraged from reporting their sexual
abuse; and

(6)

the media have focused their attention primarily on the abuse and vulnerability of girls
rather than boys."
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3.2.2 Age
A review of Child and Family Services files, police records, and Child Protection Centre
files in Winnipeg found that victims ranged in age from 1 to 17 years." A study of child
sexual abuse cases in Alberta, Saskatchewan, and Ontario found that victims tended to be
younger than 12 years old (except in Edmonton, where 56% of victims were over 12), and a
significant proportion were under 5 years of age (22% in Saskatchewan, 18% in Hamilton, 15%
in Calgary, and less than 5% in Edmonton). 31
Consistent with these findings, a study of victims referred to the Family Crisis Program
in New England found that the average age of victims was 10.1 years, with 65% of the sample
being under 13 years of age." The authors of a review of the literature found that children are
most vulnerable to sexual abuse between the ages of 8 and 12. In particular, they found an
increase in vulnerability at ages 6 to 7, and again at ages 10 to 12."
As will be discussed in Chapter 4.0, for most legal purposes 14 is the minimum age of
capacity to consent to sexual activity, and significant legal protections are afforded to adolescents
under 18 to prevent exploitation by parents, teachers, or others in positions of authority.

3.2.3 Vulnerability of Victim
In addition to the general vulnerabilities of children discussed in Chapter 2.0, Section
2.2, there appear to be demographic and background factors that may place some children at
higher risk of being sexually abused:'
•

females are at higher risk than males;

•

preadolescents are more at risk than younger or older children;

•

females with fewer friends report more abuse;

•

females who live with stepfathers are at an increased risk for abuse; and

•

females who are abused are more likely to: have lived without their biological fathers;
have mothers who work outside the home; have ill or disabled mothers; have witnessed
conflict between their parents; and report a poor relationship with one of their parents.

This review of the literature found that females from lower social classes were no more
at risk for sexual abuse than females from upper social classes."
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3.3

Nature of Relationship

3.3.1 Intrafamilial/Extrafamilial
Intrafamilial abuse can be broadly defined as abuse that takes place within the family,
whether there is a blood relationship (see Section 3.3.2 on incest below), marriage relationship,
or common-law relationship. Extrafamilial abuse is abuse that talces place outside the context
of the family (e.g., a friend, teacher, or stranger). It is now well documented in the literature
that most children who are sexually molested are assaulted by someone they know, in many
cases a relative." A study of child sexual abuse cases in Alberta, Saskatchewan, and Ontario
revealed that Calgary had the highest proportion of intrafamilial cases (57%), followed by
Hamilton (40%), Edmonton (31%), and Saskatchewan (30%). An Ontario study of
investigations of child sexual abuse referred to Children's Aid Societies found that approximately
77% of alleged perpetrators were intrafamilial, and 23% were extrafamilial."

3.3.2 Incest
Lanning defines incest as "sexual relations between individuals of any age too closely
related to marry."" It goes beyond father-daughter incest, and need not involve an adult and
a child. According to the Criminal Code:
Every one commits incest who, knowing that another person is by blood
relationship his or her parent, child, brother, sister, grandparent or grandchild,
as the case may be, has sexual intercourse with that person. (s. 155)
While the legal definition is quite clear, incest is defined in various ways in the research
literature. The most common problem is the inclusion of "father figures" as perpetrators of
incest. If a "father figure" is a step-father, for example, he would be more correctly classified
as an intrafamilial offender, since there is a marriage relationship, but no blood relationship.
If a "father figure" is mother's boyfriend, he would be more correctly classified as an
extrafamilial offender. Regardless, it is noteworthy that research indicates that most offenders
who commit incest have also been involved with children outside their homes.'
The research literature indicates that rates of incest range from 19% to 58% of all cases
of child sexual assault. In an Ontario study of investigations of child sexual abuse by Children's
Aid Societies, approximately 27% of alleged perpetrators were fathers, 3% were mothers, and
11% were siblings (95% of whom were brothers). 41 A review of Child and Family Services
files, police records, and Child Protection Centre files in Winnipeg found that 37% of the police
cases involved abuse by a natural or step/common-law/foster parent.' The accused was a
parent in 58% of the Child and Family Services cases, and 47% of the Child Protection Centre
cases. A study of sexual abuse cases in Calgary found that fathers accounted for 33% of the
alleged offenders, siblings accounted for 7%, and mothers accounted for less than
In the United States, a study of cases referred to the Family Crisis Program in New
England found that 19% of the offenders were natural parents, and a further 21% functioned in
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the role of parent.' Interestingly, the proportions of cases of incest by a natural or substitute
parent were comparable in the lowest and highest socioeconomic groups.
3.3.3 Power Differential
There is always a power differential in a child sexual assault situation if there is an age
imbalance between the offender and the child. In addition, the offender may be in a position
of trust or authority over the child (see discussion of s. 153 of the Criminal Code in Section
4.1.2). Examples of authority relationships in which an offender can take advantage of a child
are parent, babysitter, teacher, religious leader, scout leader, coach, supervisor, parole officer,
therapist, and physician.
When the victim is known to the offender, there is low expressive (i.e., physical)
aggression, and usually no severe physical injuries to the victim. The offender gains access to
the victim through trust, and other victims are common. High-status authority figures are often
believed when they deny allegations of child sexual abuse.45 Therefore, police officers should
determine whether there are multiple suspected victims in order to enhance the prospects of
conviction.
3.3.4 Stranger/Non-stranger

I
I

The stereotype of the child molester as a stranger has been refuted by the research
literature. The majority of child molesters are well known to the victims, and they appear to
be normal, law-abiding citizens.46
A study of child sexual abuse cases in Alberta,
Saskatchewan, and Ontario found that the accused was a stranger in 25 % of the Edmonton cases,
16% of the Saskatchewan cases, 14% of the Hamilton cases, and only 5% of cases in
Calgary.47 In Winnipeg, a review of Child and Family Services files, police records, and Child
Protection Centre files revealed that most complainants knew their victims.48 The accused was
a stranger in only 14 % of the police cases and 3% of the Child Protection Centre cases.
Further, the accused was a relative in over 85% of the Child and Family Services cases, almost
75% of the Child Protection Centre cases, and 58% of the police cases. In the United States,
a study of cases referred to the Family Crisis Program in New England found that only 3 % of
all offenders were strangers.49
While most abuse is committed by persons known to a child, the relatively small portion
of offenders who prey upon children not previously known to them are highly dangerous. They
are more likely to use force, or even abduct children. Most homicides related to child sexual
abuse involve strangers.
3.3.5 Acquaintance Rape
In a social acquaintance sexual assault, there is a prior relationship between the victim
and offender, and the assault usually occurs on a date .5(' According to the FBI's Crime
Classification Manual, the offence usually begins with a consenting interpersonal encounter.
Expressive aggression is often low, and the victim usually does not suffer severe physical
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injuries but the emotional trauma may be very significant. The offender is likely to have good
social slcills and no criminal record.
It is important to remember that an adolescent who is a victim of acquaintance rape is
a victim of child sexual assault. The extent of acquaintance rape is unlcnown, since incidents
are often , not reported to the police.' It is estimated that as few as 1% of date rapes are
reported to authorities." The limited research in this area indicates the following:
•

More than one-third of those women victimized by date rape are between the ages of 14
and 17."

•

Victims tend to experience first sexual intercourse at a younger age and have more liberal
sexual values than females who have not been victimized. They also tend to have had
more dating and sexual partners. 54

•

The use of drugs and alcohol has been associated with incidents of dating violence,
presumably to lessen sexual inhibitions."

•

Acquaintance rape is most likely to occur between 6 p.m. and midnights'

3.4

Context of Abuse

3.4.1 Multi-victim/Multi-offender
Multi-victim/multi-offender cases are cases of child sexual assault that involve numerous
victims and one or more offenders. They can occur in residential or institutional settings, or
within a defined geographical community." A study by the British Columbia Ministry of
He,alth provides a comprehensive review and analysis of multiple victim child sexual abuse cases
throughout the province." We suggest classifying these types of cases as "sex rings" (please
see Section 3.6.3). Multi-victim/multi-offender cases present special difficulties and challenges
to the police investigation (please refer to Chapter 5.0, Section 5.5.5). Examples of multivictim/multi-offender cases in Canada are presented below.
Mount Cashel Boys Home and Training School, St. John's, Newfoundland

In 1989, former residents of Mount Cashel Boys Home and Training School in St.
John's, Newfoundland alleged physical and sexual abuse by the Christian Brothers primarily
from 1970 to 1989. A 1975 investigation was re-opened, and possible past victims were located
by police. The survivors' stories were amazingly similar, despite the intervening years and the
fact that most survivors were not in contact with e,ach other since and had not shared their
experiences with e,ach other at the time of the abuse." Eventually 32 males testified, which
led to the conviction of eight Christian Brothers. Similar cases have involved boys abused in
training schools operated by religious orders in Ontario.
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Prescott. Ontario
A police investigation in Prescott, Ontario (population approximately 5,000) was launched
in 1989 after reports of horrendous sexual abuse by two children, ages 3 and 5, were made to
child protection authorities.60 The abuse apparently took place in the family basement, as well
as in bizarre settings such as graveyards, and allegations included "stories of cruelty,
terrorization, disfigurement, forced ingestion of questionable materials, killing of animals, and
even infanticide. i61 During the investigation, reports of sexual abuse of other children began
to emerge. A special joint police/child welfare investigation was funded by the provincial
government in October 1989. The community responded proactively by forming an advisory
committee in March 1990, and funding was obtained from the provincial government for
specialized teams, including child welfare, police, victim witness support, legal, medical,
treatment, and community education and support components.
Eventually 275 suspected victims were identified, including 162 child victims, and 113
adults disclosing child abuse. As of October 1994, there were 119 suspects, 65 of whom were
charged. A total of 376 charges were laid. Forty-five trials are complete, with a conviction rate
of 91%, and 19 cases are still before the courts. A handbook was developed from the
experiences of these investigations and provides useful information in relation to multivictim/multi-offender cases.62
St. George's Cathedral, Kingston, Ontario
An Anglican choirmaster, who was highly respected in his community, sexually molested
boys in the choir. Initial disclosures to the church, children's aid society, and police were not
properly followed up, and the abuse continued for many years until suicides by two former choir
members were linked to the perpetrator. The choirmaster was convicted of abusing several of
the boys. A second adult supervisor now faces charges. Civil litigation by adult survivors is
pending against the church and some of its members for negligence in failing to detect and
respond adequately to the abuse.63
3.4.2 Ritual/Satanic Abuse
Although ritual and satanic abuse are often talked about together, there is an important
distinction between the two types. Ritual abuse simply means that there are elements of ritual
associated with the abuse, whereas satanic abuse implies a ritual directed to worship of the
devil.' Some researchers prefer not to use the term "ritual child abuse" since it is
confusing.bs Others state that the defining characteristic of satanic abuse is that the "sexual and
physical abuse of children is part of rites directed to a magical or religious objective."' Rites
allegedly include the torture and sexual abuse of children, forced abortion, human sacrifice,
cannibalism, and bestiality. An in-depth study of 84 cases of ritual abuse in England and Wales
found no evidence of satanic abuse. In addition, cases in which ritual abuse was alleged
constituted only 8% of the organized abuse cases.67
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The FBI's Crime Classification Manual defines sexual ritual in the context of sexual
abuse as "repeatedly engaging in an act or series of acts in a certain manner because of a sexual
ne,ed."" These strong pattérns of behaviour are difficult for the offender to change. Sexual
rituals can include physical characteristics of the victim, particular sequence of acts, the use of
specific objects, or the use of certain words.
Although there are few documented cases of satanic abuse in the research literature, it
is important for police officers to investigate all reports of ritualistic child sexual abuse
seriously. Sexual abuse may be occurring whether or not the context of the abuse seems bizarre.
In some cases, children who have in fact been sexually abused may misperceive or fantasize
about elements of the experience that result in inaccurate reports of satanic abuse. Corroboration
of facts is particularly important in these cases.'
3.5

Occurrence Characteristics
3.5.1 Number of Victims/Number of Offenders

In this section, number of victims or number of offenders refers to the number of people
involved in a single incident or occurrence. Most incidents of child sexual assault involve one
victim and one offender. However, research indicates that there are significant numbers of cases
involving multiple victims or multiple offenders. For example, a study of child sexual abuse
cases in Calgary and Edmonton revealed that 37% and 36% of the cases (respectively) involved
multiple victims." An American study found that the majority of victims (74%) referred to
the Family Crisis Program in New England had been sexually assaulted by one offender.' In
5% of the cases, victims were assaulted by several offenders at the same time, and 12% of the
cases involved different offenders over a period of time.
The majority of occurrences involved only one accused in a study of child sexual abuse
cases in Calgary (90%), Edmonton (93%), Hamilton (97%), and Saskatchewan (86%). 72
However, Saskatchewan had the largest relative percentage of multiple offender cases (14%).
Research suggests that most abusers act alone, but over the years have more than one victim.
Investigators should always try to identify other possible victims, both to help secure a
conviction and to ensure that all those in need receive treatment.
3.5.2 Type of Behaviour
The research literature is consistent in terms of the types of behaviour exhibited in cases
of child sexual assault. In an Ontario study of investigations of child sexual abuse by Children's
Aid Societies, approximately 25% of substantiated cases involved intercourse, and 60% involved
touching or fondling of genitals.' There was considerable consistency in the type of abuse
behaviour reported in a study of child sexual abuse cases in Alberta, Saskatchewan, and
Ontario.' The most common form of behaviour was genital fondling, followed by oral sex.
Vaginal penetration with the penis occurred in 11% (in Hamilton) to 20% (in Saskatchewan) of
the cases. The most common types of behaviour in a review of Child and Family Services files,
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police records, and Child Protection Centre files in Winnipeg included touching, fellatio,
cunnilingus, attempted intercourse, masturbation, and digital penetration.' Genital or anal
intercourse was involved in 27% of the police cases.
In New England, the majority of victims referred to the Family Crisis Program suffered
serious sexual abuse. 76 Vaginal or anal intercourse occurred in 28% of the cases, oral-genital
contact or digital penetration occurred in 38% of the cases, and 23% were subjected to fondling
or forced masturbation. Victims who had experienced intercourse tended to be older (i.e., 11.4
years on average) than victims who were subjected to other forms of penetration (9.1 years on
average).

3.5.3 Use of Force, Enticement, Alcohol, and Drugs
In a review of Child and Family Services files, police records, and hospital Child
Protection Centre files in Winnipeg, it was found that physical force was common, but the
number of injuries was low.' While over one-half of the victims received medical attention,
visible injuries were present in only 16% of the cases. A study of child sexual abuse cases in
Alberta, Saskatchewan, and Ontario found that enticement was used in approximately 10% of
the cases in Calgary, Edmonton, and Hamilton, and alcohol was used in 10% to 20% of the
cases.' Further, physical force was reported in 36% of the Saskatchewan cases, 29% of the
Edmonton cases, and 16% to 17% of the cases in Hamilton and Calgary. Less than 4% of the
cases involved weapons. Physical injury was reported in approximately 10% of the cases, and
emotional injury, as reported by police, ranged from 12% to 40%. Further, one study found
that aggres. sive sexual approaches and physical injury were equally likely regardless of the
relationship of the offender to the child. The authors conclude that "there is little reason to
believe that sexual abuse of a child by a parent is less likely to involve physical harm."79 In
this study, 23% of the children suffered moderate to major physical injuries. Three major
strategies were used by offenders in this study to gain the child's compliance: (1) manipulation;
(2) verbal threats; and (3) overt aggression.
Offenders are usually not under the influence of drugs or alcohol while molesting a
child. 8° Child molesters who do use drugs and/or alcohol may do so to disinhibit themselves.
Consistent with the literature, a study of cases referred to the Family Crisis Program in New
England found that the majority of offenders (61%) were not under the influence of alcohol or
drugs at the time of the offence.' Only 11% of the offenders always used a substance during
the abuse, and a further 28% sometimes used a substance.

3.5.4 Duration of Abuse
There is considerable variation in the duration of abuse. Some studies report that the
majority of abuse is ongoing, while others report that the majority of cases are single incidents.
The study of child sexual abuse cases in Alberta, Saskatchewan, and Ontario found that the
majority of cases involved a single incident (58% of Edmonton cases, 45% of Saskatchewan
cases, and 36% of Calgary cases).' However, the duration of abuse sometimes lasted over
a year in all study locations (26% of Calgary cases, and 14% of Edmonton and Saskatchewan
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cases). In Winnipeg, a review of Child and Family Services files, police records, and Child
Protection Centre files found that in over half the cases of sexual assault the abuse was ongoing,
rather than a single incident." In the United States, a study of cases referred to the Family
Crisis Program in New England found that for one-quarter of the children, the abuse had
continued for one to five years. In 7% of the cases, the abuse had continued for over five years.
Only 21% of the children were victims of a single incident."
3.5.5 Emotional Trauma to Victim
There is considerable variation in the extent to which victims of childhood sexual abuse
are emotionally traumatized. Some children appear to be quite resilient and seem to be free of
long-term emotional injury. Other victims may experience long-term debilitating effects from
relatively less severe abuse. Factors that appear to exacerbate the long-term emotional injury
include: more force being used; longer duration of abuse; abuse perpetrated by trusted adult;
emotionally vulnerable victim; and lack of treatment for the victim close to the time of abuse.
It can also be very traumatic for the victim if the disclosure is not believed by persons in
authority.
3.6

Classification Scheme of Child Molesters"

The information presented in this chapter highlights some of the problems in the research
literature associated with different classifications of child sexual abuse cases, e.g., pedophile vs.
non-pedophile and intrafamilial vs. extrafamilial, as well as problems associated with complex
cases such as multi-victim/multi-offender and ritual/satanic abuse. For these reasons, we are
suggesting a simple framework for police to classify cases based on the behaviour of the
offender. The FBI Behavioral Science Unit has developed a classification system of child
molesters for law enforcement officers. Basically, sex offenders are classified as either: (1)
situational child molesters; or (2) preferential child molesters. These typologies are discussed
below. In addition, sex rings may contain both types of child molesters, which present unique
problems for police officers. Therefore, sex rings have a separate classification, and are also
discussed below.
3.6.1 Situational Child Molesters
Situational child molesters do not have a true sexual preference for children. They
engage in sex with children for various reasons, and the activity ranges from a single incident
to a long-term pattern of behaviour. Situational child molesters usually have fewer numbers of
child victims, and vulnerable adults may also be at risk of sexual victimization. Lanning
believes that there are more situational child molesters than preferential child molesters, and that
their numbers are increasing. Situational child molesters typically exhibit one of four major
patterns of behaviour: (1) regressed; (2) morally indiscriminate; (3) sexually indiscriminate; and
(4) inadequate. Each of these types are briefly discussed below.
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Regressed
Regressed situational child molesters use children as a sexual substitute for the preferred
peer sex partner. They often have low self-esteem and poor coping slcills. Availability seems
to be the main victim criterion, so regressed child molesters often abuse their own children.
They coerce children into having sex, and may or may not collect pornography.
Morally Indiscriminate

For morally indiscriminate child molesters, abuse is a general pattern in their lives. They
use and abuse their spouses, co-workers, friends, and children. The main victim criteria are
vulnerability and opportunity. This type will typically use force or manipulation to obtain
victims. Victims may be strangers, acquaintances, or their own children. Morally
indiscriminate child molesters frequently collect adult and sometimes child pornography,
particularly that which depicts pubescent children.
Sexually Indiscriminate

The prime motivation for sexually indiscriminate offenders is sexual experimentation.
This type may be confused with preferential child molesters, but the sexually indiscriminate child
molester has no real sexual preference for children. The main victim criteria are that they are
new and different, therefore this type is more likely to have multiple victims than other types
of situational child molesters. A collection of pornography is likely, although child pornography
may only be a small part of the collection.
Inadequate
Inadequate child molesters are social misfits. They may suffer from mental or
personality disorders, mental retardation, or senility. They may be shy teenagers with no
friends, or eccentric loners who live with their parents. Children become non-threatening
objects for sexual experimentation. Victims may be known to the offender, or they may be
strangers. Inadequate child molesters usually do not harm their victims, but because of mental
or emotional problems, they may take out their frustration in cruel sexual torture. This type of
offender may collect adult pornography.
3.6.2 Preferential Child Molesters
Preferential child molesters prefer sexual activities with children, though at least some
of these offenders are married and may use their adult relationship as a "cover." They do not
have sex with children because of situational stress, but because they are sexually attracted to
children. They have highly predictable sexual behaviour patterns, which may make this type
of case easier to solve than situational child molester cases. Although there are fewer
preferential child molesters than situational child molesters, they have the potential to molest
large numbers of victims. They usually have age and gender preferences for victims, and seem
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to prefer males to females. There are thrée major behaviour patterns of preferential child
molesters: (1) seduction; (2) introverted; and (3) sadistic. These types are discussed below.
Seduction

This type of child molester seduces children with attention, affection, and gifts, gradually
lowering their sexual inhibitions. They may have multiple victims, and may be involved in sex
rings. Seduction child molesters can identify with children; they lcnow how to talk to them and
listen to them. The offender's adult or authority status may be an important part of the
seduction process, and children who suffer from emotional or physical neglect are likely targets.
This type of child molester often uses threats and physical violence to avoid identification and
disclosure. Victim disclosure often occurs when the offender attempts to terminate the
relationship because the child had be,come too old.
Introverted

Introverted child molesters prefer children, but lack the social sldlls necessary to seduce
them. Therefore, victims are usually strangers or very young children. Introverted child
molesters may expose themselves to children, or make obscene telephone calls to children. They
may seek out child prostitutes, or marry and have children they can molest from infancy.
Introverted child molesters are similar to inadequate situational child molesters, except they have
a definite preference for children.
Sadistic

Sadistic child molesters prefer sexual relations with children, but in order to be aroused
or gratified, must inflict pain on their victim. They usually use force to gain access to their
victims, and are more likely to commit murder than other types of preferential child molesters.
3.6.3 Sex Rings
A child sex ring is defined as "one or more offenders simultaneously involved sexually
with several child victims." 86 It does not have to have a commercial component, and does not
necessarily mean group sex. It is more likely that the offender sexually abused one child at a
time. Victims often know each other, and may or may not know that the offender is having sex
with other children. Some victims may believe that they are the "only one," while other victims
may witness the sexual assault of other children.
Child sex rings differ from intrafamilial abuse cases in several ways. First, there are
multiple victims who may interact with each other. This has implications for interviewing
victims. Second, there may be multiple offenders who also interact with each other to trade
information and material. While investigating these cases may be difficult due to their
complexities, there is a greater chance of finding a we,ak link to corroborate the allege,c1 abuse.
Third, non-abusing parents can play a crucial role in the investigation. For example, nonabusing parents who attempt to interview their child may jeopardize the criminal investigation.
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Finally, while victims in intrafamilial cases are usually female, victims in child sex rings are
often adolescent males.
Lanning distinguishes two major types of child sex rings: (1) historical; and (2)
multidimensional. These types are discussed below.
Historical Child Sex Rings
Historical child sex rings, also lcnown as multi-victim/multi-offender cases, can involve
day care centres, schools, churches, scout troops, sports teams, or neighbourhood children.
They are dynamic; victims are continually being recruited, seduced, molested, and let go.
Sometimes historical child sex rings may begin with intrafamilial abuse, and the use of the
family to attract other children. Most offenders in historical child sex rings are male and
preferential child molesters. Victims are often male, between the ages of 10 and 16. The
primary reason for the sex ring is to have sex with children, and children are controlled though
seduction. Because of this seduction process, victims repeatedly and voluntarily return to the
offender. Victims rarely disclose their victimization, and will often deny or minimize the acts.
Pornography is almost always involved, and sexually explicit visual depictions of the victims are
likely.
An example of an historical child sex ring in Canada is the Mount Cashel case in St.
John's, Newfoundland (see Section 3.4.1).
Multidimensional Child Sex Rings
Multidimensional child sex rings have four dynamics in common: (1) they involve
multiple young victims, usually between the ages of birth and 6 years; (2) they usually have
multiple offenders; (3) fear is used as a controlling tactic; and (4) bizarre or ritualistic activity
is involved. In contrast to historical child sex rings, as many as 40 to 50% of offenders are
female, and offenders tend to be situational molesters rather than preferential molesters. Victims
are both male and female. The motivation for the sex ring may be sexual, or it may be
spiritual.
An example of a multidimensional child sex ring in Canada is the Prescott, Ontario case
(see Section 3.4.1).

3.7 Sununary
3.7.1 Characteristics of Offender
•

Over 90% of offenders are male.

•

Research indicates that half of the female offenders co-offend with another adult.
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•

.•

•

While alleged offenders are usually adults, as many as one-third of offenders may be
under 18 years of age.
A surprising number of offenders are under 12 years of age.
At least 20% to 50% of offenders were sexually abused as children.
3.7.2 Characteristics of Victim

•

Most reported victims of child sexual assault are female.

•

It is suggested that the abuse of males is underreported.

•

Victims of child sexual abuse can potentially be any age under 18 years.

•

Children are most vulnerable to sexual abuse between the ages of 8 and 12.

•

A significant proportion of victims are under 5 years of age.

•

Females are at higher risk than males.

•

Preadolescents (8 to 12 years) are more at risk than younger or older children.

•

Females with fewer friends report more abuse.

•

Females who live with stepfathers are at an increased risk for abuse.

•

Females who are abused are more likely to: have lived without their biological fathers;
have mothers who work outside the home; have ill or disabled mothers; have witnessed
conflict between their parents; and report a poor relationship with one of their parents.
3.7.3 Nature of Relationshin

•

Most children who are sexually molested are assaulted by someone they know, in most
cases a relative.

•

Rates of incest range from 19% to 58% of all cases of child sexual assault:

•

Offenders may be in a position of trust or authority over the child (e.g., teacher,
religious leader, scout leader, coach, supervisor, parole officer, therapist, and physician).

•

Sexual abuse by strangers is relatively rare, but does occur, and is more likely to include
violence.
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•

More than one-third of those women victimized by acquaintance rape are between the
ages of 14 and 17. Victims tend to experience first sexual intercourse at a younger age
and have more liberal sexual values than females who have not been victimized. They
also tend to have had more dating and sexual partners. The use of drugs and alcohol has
been associated with incidents of dating violence, presumably to lessen sexual inhibitions.
Acquaintance rape is most likely to occur between 6 p.m. and midnight.

3.7.4

Context of Abuse

•

Multi-victim/multi-offender cases involve numerous victims and one or more offenders.

•

Ritual abuse simply means that there are allegations of ritual associated with the abuse.

•

Satanic abuse implies a ritual directed to worship of the devil; there are few documented
cases of satanic abuse in the research literature, but allegations should be thoroughly
investigated.

3.7.5

Occurrence Characteristics

•

Most reported incidents of child sexual assault involve one victim and one offender,
though research indicates that most abusers have had more than one victim.

•

A significant number of cases do involve multiple victims or multiple offenders.

•

The most common types of behaviour exhibited in cases of child sexual assault are
genital fondling and oral sex. Intercourse occurs in approximately one-quarter of all
cases of child sexual assault.

•

The use of physical force is common, although the number of visible injuries is low.
Emotional trauma to the victim may be severe even if there is no force.

•

Alcohol is used in approximately

•

Few cases of child sexual abuse involve weapons.

10%

to
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20%

of child sexual abuse cases.

'
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CHAPTER 4.0 THE LEGAL RESPONSE TO SEXUAL
OFFENCES AGAINST CHILDREN
The key components of any legal response to a complaint of criminal misbehaviour,
whether alleging child sexual abuse or another crime, are: (1) police investigation; (2) charging
if warranted; (3) prosecution; and (4) if there is a guilty plea or verdict, disposition (sentencing).

Prior to January 1, 1988, different age categories of complainants ranging up to 21 years
of age were specified by legislation. Further, some offences dealing with the sexual assault of
children required reasonable belief by police of severely invasive behaviour involving intercourse
to justify a charge. Incidents of sexual perpetration of children alleged to have occurred before
January 1, 1988 and investigated later, often due to delayed disclosure, will be discussed briefly
in Section 4.2 of this chapter as Historical Sexual Offences.
The primary objective of this chapter is to provide legal information stated as of June 30,
1995 to police who are investigating complaints of sexual offences against children arising under
the criminal offences in force since January 1, 1988. (The police investigation itself is the
subject of Chapter 5.0.) More specifically, this chapter is intended to aid police in addressing
the following questions:
•

Did a criminal sexual offence against a child occur?

•

Should the suspect be charged?

•

With what offence(s) should the suspect be charged?

•

What procedural and evidentiary law is applicable?

•

What other legal issues should police be aware of?

4.1

Sexual Offences Against Children

To determine, based on a police investigation, whether a criminal offence has occurred,
it is necessary to understand the specific nature and context of an "offence." Criminal Code
sections, which since January 1, 1988 define the principal sexual offences against children, are
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The police investigation is a detailed and complex process tailored to the circumstances
of each case. To a large extent the process of the police investigation is based on substantive
law (including offences and defences), as well as procedural and evidentiary law. Thus the goal
of this chapter is to provide the legal context for police who are investigating reports of alleged
sexual offences against children. Since January 1, 1988, when criminal law amendments
contained in Bill C-15 were brought into force, children in this context have been defined as
persons up to 18 years of age.

Leg a lReponse

listed in Table 4.1 (fu rt her detail is provided in Appendix B, Table 1: Principal Criminal
Offences and Applications). Other criminal offences that could be relevant to these types of
cases are listed in Appendix B, Table 2: Related Criminal Offences and Applications.
As indicated in Table 4.1, the principal sexual offences against children consist of agespecific and age-neutral offences. They cover a broad range of sexual misbehaviour. Most of
the offences are included in Part V of the Criminal Code (Sexual Offences) while others
(principally the ss. 271 to 273 sexual assault offences) are under Part VIII (Offences Against The
Person). Meanings of provisions of some principal offences are not entirely clear either in the
texts of the offences or in their judicial interpretations. What, as a general rule, makes certain
behaviour a sexual offence is the criminal intent (that is, mens rea) to do so (such as under s.
151: sexual interference)) What, usually, makes other behaviour a sexual offence is the nature
of the conduct, the criminal act (that is, actus reus), whether or not the sexual connotation of
the offending behaviour was intended (primarily the sexual assault offences under ss. 271 to
273). 2 When, in respect to the sexual assault offences, questions arise as to whether the nature
of the conduct is sexual, the courts may resolve the matter by looldng at the accused's motive
for the conduct since motive is relevant to the criminal act (rather than criminal intent).
In situations where case law seems to be contradictory, police should follow judgements
of the highest court in their jurisdiction. Ultimately, such contradictions in case law may be
resolved by the Supreme Court of Canada. If police have any uncertainty whatsoever in the
interpretation of relevant case law, or legislation, defining offences or stating procedural or
evidence rules, they should consult the Crown prosecutor.

4.1.1 Sexual Offences: Complainant Under 14 Years Old
Section 151 Sexual interference. Main elements of this offence are:

•

suspect touches dire,ctly or indirectly with any part of his/her body or with an object any
part of the body of the complainant who is under 14 years old; and

•

suspect's intent is to do so for a sexual purpose. 3

The maximum period for which the sentencing option of imprisonment may be imposed for this
dual procedure offence cannot exceed ten years (if prosecuted as an indictable offence).
The sexual purpose of sexual interference involves "sexual gratification" of the suspect.'
The offence can occur even if the complainant had asked the suspect for sexual favours in return
for. money. 5 However, an offence is not committed if, for example, as an expression of
affection, a mother lcisses a child's "private parts," or a parent sucks a child's ear lobe.'
Suspects 12 or 13 years old shall not be tried under s. 151 unless they are a person in
a position of trust or authority towards the complainant' or a person with whom the complainant
is in a position of dependency (s. 150.1(3)).9

60

TABLE 4.1
A SUMMARY OF PRINCIPAL SEXUAL OF FENCES BY AGE OF
THE COMPLAINANT (JANUARY 1, 1988 TO PRESENT)
Criminal Code

Section Description
Complainant under 14 years old

s. 151

Sexual interference under 14

s. 152

Invitation to sexual touching under 14

s. 160(3)

Committing bestiality in presence under 14; or Inciting under 14 to
commit bestiality

s. 161(4)

Breach of order made after conviction for certain sexual offences
under Criminal Code against under 14, enjoining offender from:
attendance where under 14s expected to be; attendance at daycares,
schools, playgrounds, community centres; and seeking or holding
employment involving position of trust or authority towards under 14

s. 173(2)

Exposing genitalia to under 14

s. 273.3(2)*
in re
s.273.3(1)(a)

Do anything to remove from Canada under 14 with intent commit
certain sexual offences under Criminal Code
Complainant 14 to under 18 years old

s. 153(1)

Sexual exploitation 14 to under 18 by a person in position of trust or
authority

s. 273.3(2)*
in re
s. 273.3(1)(b)

Do anything to remove from Canada 14 to under 18 with intent to
commit certain sexual offences under Criminal Code
Complainant under 18 years old

s. 159(1)

Anal intercourse with tinder 18, if not married to under 18

s. 170

Parent or guardian of under 18 procuring him/her for sexual activity
prohibited by Criminal Code (higher maximum sentence of
imprisonment if under 14)

s. 171

Householder permitting under 18 on premises for sexual activity
prohibited by Criminal Code (higher maximum sentence of
imprisonment if under 14)
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Complainant under 18 years old
s. 172(1)

Corrupting under 18

s. 212(2)

Living off avails of under 18 prostitution

s. 212(4)

Obtaining/attempting to obtain under 18 for sexual services

s. 273.3(2)*
in re s. 273.3(1)(c)

Do anything to remove from Canada under 18 with intent to commit
certain sexual offences under Criminal Code
Complainant - Age Neutral

s. 155(2)*
in re s. 155(1)

Incest (intercourse with specified blood relatives)

s. 160(1)

Bestiality

s. 160(2)

Compelling another to commit bestiality

s. 173(1)

Indecent acts

s. 212(1)

Procuring (and related offences)

s. 271(l)

Sexual assault

s. 272(a)

Sexual assault with weapon

s. 272(b)

Sexual assault by threats to third party

s. 272(c)

Sexual assault with bodily harm

s. 272(d)

Party with another to sexual assault

s. 273(2)*
in re s. 273(1)

Aggravated sexual assault

* Police must charge under the provision that constitutes the offence (the first listed) not the
provision that defines the offence (the second listed) -- unless, of course, they are one and the
same.
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Consent is not a defence to this offence (s. 150.1(1)) unless the complainant is 12 or 13
years old and the suspect: is 12 years or more but under 16 years; and is less than two years
older than the complainant; and is not in a position of trust or authority towards the
complainant; i° and is not a person with whom the complainant is in a relationship of
dependency (s. 150.1(2))."
Mistake of fact, in the sense that the suspect believed the complainant was 14 or more
when the offence allegedly occurred, is not a defence to this offence unless the suspect "took
all reasonable steps to ascertain" the complainant's age (s. 150.1(4)).

Section 152 Invitation to sexual touching under 14. Main elements of this offence are:
•

suspect invites or counsels (s. 22) or incites the complain an t who is under 14 years old
to touch directly or indirectly with a part of the complainant's body or an object;

•

the body of the suspect or the complainant, or any other person; and

•

suspect's intent is to invite, or counsel, or incite for sexual purposes.

The maximum period for which the sentencing option of imprisonment may be imposed for this
dual procedure offence cannot exceed ten years (if prosecuted as an indictable offence).
Suspect's invitation may be direct or indirect, as in R. v. H.D., where accused sat on the
complainant's bed, asked her if she was "horny" and said "it can be our little secret."' Actual
touching nee,d not be proved.'

Suspects 12 or 13 years old shall not be tried under s. 152 unless s(he) is a person in a
position of trust or authority towards the complainant' or is a person with whom the
complainant is in a position of dependency (s. 150.1(3) ).'
Mistake of fact, in the sense that the suspect believed the complainant was 14 or more
when the offence allegedly occurred, is not a defence to this offence unless the suspect "took
all reasonable steps to ascertain" the complainant's age (s. 150.1(4)).

Consent is not a defence to this offence (s. 150.1(1)) unless the complainant is 12 or 13
years old and the suspect: is 12 years or more but under 16 years; and is less than two years
older than the complainant; and is not in a position of trust or authority towards the
complainant; 16 and is not a person with whom the complainant is in a relationship of
dependency (s. 150.1(2)).'
Section 160(3) Committing bestiality in presence under 14; or Inciting under 14 to commit
bestiality. Main elements of this offence are:
•

suspect commits bestiality in presence of complainant who is under 14, or incites a
complainant under 14 to commit bestiality; and
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•

suspect's intent is to commit or incite bestiality.

The maximum period for which the sentencing option of imprisonment may be imposed for this
dual procedure offence cannot exceed ten years (if prosecuted as an indictable offence).
"Bestiality," not defined by the Criminal Code, has been interpreted to include both male
female
beasts and fowl.'
and
Consent is not a defence to this offence (s. 150.1(1)).
Mistake of fact, in the sense that the suspect believed the complainant was 14 or more
when the offence allegedly occurred, is not a defence to this offence unless the suspect "took
all reasonable steps to ascertain" the complainant's age (s. 150.1(4)).
Section 161(4) Breach of order of prohibition protecting persons under 14.
An order of prohibition is an additional form of sentence a court may impose (ss. 161(1);
(2)) on an accused convicted (ss. 570; 806) or discharged conditionally (s. 736) for sexual
offences specified in s. 161(1). The order may be lifelong, or for a specified period. Main
elements of this offence are:
•

the suspect does not comply with an order of prohibition (ss.161(1) and (2)) by which
the suspect was bound, and which prohibits the suspect: from attending a public park
or swimming area where persons under 14 are present, or can reasonably be expected
to be present, or attending a daycare centre, schoolground, playground or community
centre; or from being in a position of trust or authority toward an under 14, 19 or •
or being a volunteer in a capacity that involves being in a position of trust or becoming
authority toward an under 14; 2 0 and

•

suspect's intent is to not comply with the prohibition order.

The maximum period for which the sentencing option of imprisonment may be imposed for this
dual procedure offence cannot exceed two years (if prosecuted as an indictable offence).
Section 173(2) Exposing genitalia to under 14. Main elements of this offence are:
•

suspect who in any place exposes his/her genital organs to a complainant who is under
14; and

•

suspect's intent is to do so for a sexual purpose.

The maximum period for which the sentencing option of imprisonment may be imposed for this
summary conviction offence cannot exceed six months and/or a fine of $2,000.
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For example, an accused was convicted of this offence for talcing a nine-year-old boy to
his bedroom and showing the minor his penis. 21 The presence of sexually explicit magazines
and the fact that the door was closed helped convince the court of the accused's "sexual
purpose."
Suspects 12 or 13 years old shall not be tried under s. 173(2) unless s(he) is a person in
a position of trust or authority towards a complainant' or is a person with whom the
complainant is in a position of dependency (s. 150.1(3))."
Consent is not a defence to this offence (s. 150.1(1)) unless the complainant is 12 or 13
years old and the suspect: is 12 or more but under 16; and is less than two years older than the
complainant; and is not in a position of trust or authority towards the complainant;" and is not
a person with whom the complainant is in a relationship of dependency (s. 150.1(2)). 25
Mistake of fact, in the sense that the suspect believed the complainant was 14 or more
when the offence allegedly occurred, is not a defence to this offence unless the suspect "took
all reasonable steps to ascertain" the complainant's age (s. 150.1(4)).
Section 273.3(2) in re s. 273.3(1)(a) Do anything to remove from Canada under 14 with intent
to commit certain sexual offences under Criminal Code. Main elements of this offence are:
•

suspect does anything for purpose of removing from Canada a person who is ordinarily
resident in Canada and who is under 14;

•

suspect's intent is that an act be committed outside Canada which, if committed in
Canada, would be an offence under the following provisions: s. 151 (sexual interference
under 14); s. 152 (invitation to sexual touching under 14); s. 160(3) (committing
bestiality in presence under 14 or inciting under 14 to commit bestiality), and s. 173(2)
(exposing genitalia to under 14).

The maximum period for which the sentencing option of imprisonment may be imposed for this
dual procedure offence cannot exceed five years (if prosecuted as an indictable offence).

4.1.2 Sexual Offences: Complainant 14 to under 18 years old
Section 153(1) Sexual exploitation 14 to under 18. Main elements of this offence are:
•

suspect is in a position of trust or authority' to the complainant who is 14 or more but
under 18 (s. 153(2)); or

•

suspect is a person with whom the complainant, 14 or more but under 18 (s. 153(2)), is
in a relationship of dependency; 27 and

•

suspect commits an act prohibited by s. 151 (sexual exploitation), or s. 152 (invitation
to sexual touching), summarized above; and
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•

suspect's intent is to do so for a sexual purpose.

The maximum period for which the sentence option of imprisonment may be imposed for this
dual procedure offence cannot exceed five years (if prosecuted as an indictable offence).
The purpose of the provision is to prevent the exploitation of youth by persons who are
in a position of trust or authority toward the youth, for example teachers or by persons with
whom youth are in a relationship of dependency. A "relationship of dependency" is a
relationship in which there is a de facto reliance by a young person on a person who has
assumed a position of power over the young person. Thus, a 27-year-old man who supported
his 14-year-old girlfriend was acquitted under s. 153; the court considered that the girl was able
to leave the man, and hence not "vulnerable" and dependent.28
Whether a relationship of trust/authority or dependency exists (i.e., a special relationship)'
depends on the facts of a particular case. In R. v. M. (L.A.) the Court looked beyond the fact
accused was complainant's uncle to the nature of dealings between them, to decide that a
"special relationship" of confidence and trust existed and convicted the uncle.29 In R. v.
R.M.L. the Court found a special relationship existed even though the complainant and suspect
did not have contact for three years before accused acted on complainant's letter inviting him
to have sexual contact with her.30 The Crown is not required to prove that, in order to obtain
the consent of a complainant to prohibited sexual activity, accused took advantage of a special
(e.g., a trust) relationship.31
Consent is not a defence to this offence (s. 150.1(1)).
Mistake of fact, in the sense that the suspect believed the complainant was 18 or more
when the offence allegedly occurred, is not a defence to this offence unless the suspect "took
all reasonable steps to ascertain" the complainant's age (s. 150.1(5)). It is a defence, however,
where the suspect did not know they were in a position of trust, did not mean to touch the
complainant, or did not intend the touching for sexual purposes.32
Section 273.3(2) in re s. 273.3(1)(b) Do anything to remove from Canada child over 14 to
under 18 with intent to commit certain sexual offences under Criminal Code. Main elements
of this offence are:
•

suspect does anything for purpose of removing from Canada a person who is ordinarily
resident in Canada and is over 14 but not more than 18;

•

suspect's intent is that an act be committed outside Canada which, if committed in
Canada, would be an offence under s. 153 (sexual exploitation 14 to under 18).

The maximum period for which the sentence option of imprisonment may be imposed for this
dual procedure offence cannot exceed five years (if prosecuted as an indictable offence).
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4.1.3 Sexual Offences: Complainant under 18 years old
Section 159(1) Anal intercourse with under 18 and not married to each other. Main elements
of this offence are:

I

.

•

suspect has anal intercourse with the complainant who is under 18 and they are not
married; and
suspect's intent is to do so.

The maximum period for which the sentence option of imprisonment may be imposed for this
dual procedure offence cannot exceed ten years (if prosecuted as an indictable offence).
Mistake of fact, in the sense that the suspect believed the complainant was 18 years old
or more when the offence allegedly occurred, is not a defence to this offence unless the suspect
"took all reasonable steps to ascertain" the complainant's age (s. 150.1(5)).
If both are over 18 years old and consent (see: s. 159(3)(b)) to the act, and the act of
anal intercourse takes place in a private place (see: s. 159(3)(a)), it is not an offence (s.
159(2)(b)). Further, if the suspect and the complainant are married to each other, both of them
consent to the act, and the act of anal intercourse takes place in a private place, it is not an
offence regardless of the age of the persons (s. 159(2)(a)).

111

A "public place" includes a locked washroom cubicle,' and a sheltered area near a
public beach.' A "public place" may also include a place such as a social club, that is other
than a place to which persons are entitled to access as a right," but does not include a police
officer's vehicle.'
The Ontario Court of Appeal has held that s. 159 violates s. 15 of the Charter as it
unjustifiably discriminates on the basis of age and sexual orientation. Police may wish to consult
with the Crown before laying a charge.'
Section 170 Parent or guardian of under 14/14 to under 18: Procuring them for sexual activity
prohibited by Criminal Code. Main elements of this offence are:

111

•

suspect, being parent or guardian (s. 150) of the complainant who is under 14 or who
is 14 or more but under 18;

•

procures the complainant for the purpose of engaging in any sexual activity prohibited
by the Criminal Code with a person, other than the suspect; and

•

suspect's intent is to do so.
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The maximum period for which the sentence option of imprisonment may be imposed for this
indictable offence cannot exceed five years when the complainant is under 14, or cannot exce,ed
two years when the complainant is 14 to under 18 years.
Proof of procuring may include proving that sexual activity prohibited by the Criminal
Code has occurred."
Mistake of fact, in the sense that the suspect believed the complainant was 18 or more
when the offence allegedly occurred, is not a defence to this offence unless the suspect "took
all reasonable steps to ascertain" the complainant's age (s. 150.1(5)).
Section 171 Householder permitting under 18 on premises for sexual activity prohibited by the
Criminal Code. Main elements of this offence are:
•

suspect who is owner, or occupier, or manager of premises, or has control of premises,
or assists in management, or control of premises, lcnowingly permits the complainant
who is under 14 or who is 14 or more but under 18;

•

to resort to the premises, or be in the premises, or be on the premises for the purpose
of engaging in any sexual activity prohibited by the Criminal Code; and

•

suspect's intent is to do so.

The maximum period for which the sentence option of imprisonment may be imposed for this
indictable offence cannot exceed five years when the complainant is under 14, or cannot exce,ed
two years when the complainant is 14 to under 18 years.
Mistake of fact, in the sense that the suspect believed the complainant was 18 or more
when the offence allegedly occurred, is not a defence to this offence unless the suspect "took
all reasonable steps to ascertain" the complainant's age (s. 150.1(5)).
Section 172(1) Corrupting children under 18. Main elements of this offence are:
•

suspect who, in the home of the complainant who is or appears to be under 18 (s.172(3));

•

participates in adultery, or in sexual immorality, or indulges in habitual drunkenness, or
in any other form of vice; and

•

thereby endangers the morals of the under 18 complainant, or renders the home of the
under 18 complainant an unfit place for the under 18 complainant to be in; and

•

suspect's intent is to do so.

The maximum period for which the sentence option of imprisonment may be imposed for this
indictable offence cannot exceed two years.
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For a charge contrary s. 172(1) to be laid (s. 172(4)), proceedings must be instituted "by
or at the instance of a recognized society for the protection of children" or be instituted "by an
officer of a juvenile court' or be consented to by the provincial or territorial Attorney General
(Criminal Code, s. 2).
Mistake of fact, in the sense that the suspect believed the complainant was 18 or more
when the offence allegedly occurred, is not a defence to this offence unless the suspect "took
all reasonable steps to ascertain" the complainant's age (s. 150.1(5)).
Section 212(2) Living off avails of under 18 prostitution. Main elements of this offence are:
•

suspect who lives wholly or in part on avails of prostitution of another person, who is
under 18, and

•

suspect's intent is to do so.

The maximum period for which the sentence option of imprisonment may be imposed for this
indictable offence cannot exce,ed 14 years.
It is not enough just to live with a prostitute under 18 years old. The relationship
requires a parasitic aspect.' However, the burden is on the suspect to prove that he or she is
not living on the avails if living with a juvenile prostitute.'
Mistake of fact, in the sense that the suspect believed the complainant was 18 or more
when the offence allegedly occurred, is not a defence to this offence unless the suspect "took
all reasonable steps to ascertain" the complainant's age (s. 150.1(5)).
Section 212(4) Obtaining/attempting to obtain under 18 for sexual service. Main elements of
this offence are:
•

suspect who, in any place, either obtains or attempts to obtain;

•

for consideration the sexual services of a person under

•

suspect's intent is to do so.

.

18; and

The maximum period for which the sentence option of imprisonment may be imposed for this
indictable offence cannot exceed five years.
This provision, although somewhat difficult to implement, is used to prosecute the
customers of prostitutes under 18 years old.
Mistake of fact, in the sense that the suspect believed the complainant was 18 or more
when the offence allegedly occurred, is not a defence to this offence unless the suspect "took
all reasonable steps to ascertain" the complainant's age (s. 150.1(5)).
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Section 273.3(2) in re s. 273.3(1)(c Do anything to remove from Canada a child under 18 with
intent to commit certain sexual offences under Criminal Code. Main elements of this offence
'
are:
•

suspect doing anything for purpose of removing from Canada a person who is ordinarily
resident in Canada and is under 18 years;

•

suspect's intent is that an act be committed outside Canada which, if committed in
Canada would be an offence specified in s. 273.3(1)(c), specifically:
155 (incest
(intercourse with specified blood relatives)); 159 (anal intercourse (formerly: sodomy;
buggery) including under 18, unless participants married to each other); 160(2)
(compelling another to commit bestiality); 170 (parent or guardian of under 14/14 to
under 18 procuring them for sexual activity); 171 (householder permitting under 14/14
to under 18 on premises for sexual activity); 267 (assault with weapon or assault causing
bodily harm); 268 (aggravated assault); 269 (unlawfully causing bodily harm); 271
(sexual assault); 272 (sexual assault with weapon; by threats to third party; with bodily
harm; party to with another), and 273 (aggravated sexual assault).

The maximum period for which the sentence option of imprisonment may be imposed for this
dual procedure offence cannot exceed five years (if prosecuted as an indictable offence).
4.1.4 Sexual Offences: Complainant - Age Neutral
Section 155(2) in re s. 155(1) Incest (intercourse with specified blood relatives). Main elements
of the offence are:
•

suspect's sexual intercourse (s. 4(5)) with the, complainant who suspect knows is related
by blood to the suspect as:

•

parent, child, brother or half brother (s. 155(4)), sister or half sister (s. 155(4)),
grandparent, grandchild; and

•

suspect's intent is to do so.

The maximum period for which the sentence option of imprisonment may be imposed for this
indictable offence cannot exceed 14 years.
Sexual penetration (without ejaculation: s. 4(5)) of the slightest degree is sufficient for
a charge under this section.42

If, when the accused had sexual intercourse prohibited by s. 155(1), s(he) was under
restraint or duress or fear of the person with whom the accused had sexual intercourse, the
accused shall not be found guilty under s. 155(1) (s. 155(3)).
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Section 160(1) Bestiality. Main elements of this offence are:
•

suspect's bestiality (sexual contact with an animal

•

suspect's intent is to do so.

-- male or

female

beast);' and

The maximum period for which the sentence option of imprisonment may be imposed for this
dual procedure offence cannot exce,ed ten years (if prosecuted as an indictable offence).
Section 160(2) Compelling another to commit bestiality. Main elements of this offence are:

•

suspect who compels the complainant to commit bestiality; and

•

suspect's intent is to do so.

The maximum period for which the sentence option of imprisonment may be imposed for this
dual procedure offence cannot exceed ten years (if prosecuted as an indictable offence).
Section 173(1) Indecent acts. Main elements of this offence are:

•

suspect who wilfully does an indecent act;

•

either in a public place, or in any place with intent thereby to insult any person or to
offènd any person; and

•

suspect's intent is to do so.

The maximum sentence for this summary offence is imprisonment not exceeding six months
and/or a fine of not more than $2,000.
Mere nakedness, if intended to be humorous, is not sufficient to establish an indecent act.
In contrast, masturbation in a public place is an indecent act.
Section 212(1) Procuring. Section 212(1) constitutes ten groups of prohibited activities as
offences, including s. 212(1)(a), whose main elements are:

•

suspect who procures, or attempts to procure, or solicits a person to have elicit sexual
intercourse (s. 4(5));

•

with another person whether in or out of Canada; and

•

suspect's intent is to do so.

The maximum period for which the sentence option of imprisonment may be imposed for this
indictable offence is ten years.
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'

Sexual Assault Offences:
273(1)).

Sections 271(1), 272(a), 272(b). 272(c), 272(d). and 273(2) (in re

Like all other criminal offences, these sexual assault offences consist of components of
criminal act (actus reus) and criminal intent (mens rea). The criminal act common to the sexual
assault offences, by vi rt ue of s. 265(2), is "assault" as defined by s. 265(1) where the assault
is committed in circumstances of a "sexual" nature which violates the sexual integrity (including
the privacy) of the perpetrated person. "Sexual," a term not defined by the Criminal Code, has
been judicially held by the Supreme Court of Canada' to mean behaviour which, viewed
objectively by a reasonable observer, is sexual in nature. Factors to be taken into account in
objectively viewing the investigated behaviour include part of the body touched, nature of the
contact, situation in which the touching occurred, and accompanying words and gestures (if any).
Several Supreme Court of Canada decisions have considered what, viewed objectively,
constitutes "sexual" assault. In R. v. Chase,' the accused had entered complainant's house,
uninvited, grabbed her around the shoulders and arms, seized her breasts, said to complainant,
as she resisted, "come on my dear, don't hit me. I know you want it," and attempted, without
success, to grab at complainant's vaginal area. The Supreme Court held that this was a sexual
assault. In R. v. S (P.L.)," the accused had touched sexual organs of seven of his pupils, aged
9 and 10 years, or had the pupils touch his genitalia. He was convicted. In R. v. V.(K.B.), 47
a father was convicted of sexual assault for grabbing his three-year-old son's genitalia, even
though he explained that his intention was to deter his son, who apparently had been seizing
adults in this way, from doing so, by demonstrating to his son how much the behaviour could
hu rt . The act was held to be a violation of the boy's sexual integrity, even though there was no
sexual gratification.
If the sexual nature of the non-consensual touching is not apparent to the objective
observer, the subjective purpose or motive of the suspect may be considered to determine
whether the forcible, non-consensual touching was sexual. That is, the court may consider
whether the accused's motive was sexual gratification.
The criminal intent common to these sexual assault offences is the intentional application
of force to another person with the knowledge that the other person is not consenting (s. 265(1)).
Section 271 Sexual assault. Main elements of this offence are:

•

suspect commits an assault, defined by s. 265(1);

•

the nature of the assault, objectively, violates the complainant's sexual integrity; and

•

suspect's intent is to commit the assault.

The maximum period for which a sentence option of imprisonment may be imposed for this dual
procedure offence cannot exceed ten years, if prosecuted as an indictable offence. For this
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offence, the maximum punishment on summary conviction is 18 months imprisonment. (For
most summary conviction offences, six months is the maximum imprisonment sentence.)

As indicated above, the definition of an assault under s. 271, as well as ss. 272(a),
272(b), 272(c), 272(d), and 273(2) is based on the definition provided in s. 265(1). S. 265(1)
indicates that a person commits an assault when:
•

without the consent of another person, the suspect applies force intentionally to that other
person, directly or indirectly; or

•

suspect attempts or threatens, by an act or a gesture, to apply force to another person,
if the suspect has, or causes that other person to believe upon reasonable grounds that
he has, present ability to effect his purpose; or

•

while openly wearing or carrying a weapon or an imitation thereof, the suspect accosts
or impedes another person or begs.

Section 272(a) Sexual assault with weapon. This offence involves a suspect who, in committing
sexual assault on a complainant (s. 271, summarized above):
•

either carries, or uses, or threatens to use, either a weapon, or an imitation of a weapon.

The maximum period for which the sentence option of imprisonment may be imposed for this
indictable offence cannot exce,ed 14 ye,ars.
Section 272(b) Sexual assault by threats to third party. This offence involves a suspect who,in committing sexual assault on a complainant (s. 271, summarized above):
•

threatens to cause bodily harm to someone other than the complainant.

The maximum period for which the sentence option of imprisonment may be imposed for this
indictable offence cannot exceed 14 years.
Section 2721ç) Sexual assault with bodily harm. This offence involves a suspect who, in
committing sexual assault on a complainant (s. 271, summarized above):
•

causes bodily harm to the complainant.

The maximum period for which the sentence option of imprisonment may be imposed for this
indictable offence cannot exce,ed 14 years.
Section 272(d) Party with another to sexual assault. This offence involves a suspect who is
party, with someone else, to sexual assault on a complainant (s. 271, summarized above). The
maximum period for which the sentence option of imprisonment may be imposed for this
indictable offence cannot exceed 14 years.
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Section 273(2) in re s. 273(1) Aggravated sexual assault. This offence involves a suspect who,•
in committing sexual assault on a complainant (s. 271, summarized above):

•

either wounds, or maims, or disfigures, or endangers the life of the complainant.

The maximum period for which the sentence option of imprisonment may be imposed for this
indictable offence is life imprisonment.

Criminal Code defence provisions common to the sexual assault offences in ss. 271 to
273 are discussed below.
Consent is not, as a general rule, a defence to the ss. 271 to 273 sexual assault offences
(s. 150.1(1)). Consent is, however, available as a defence to the sexual assault offence contrary
s. 271, if the complainant is 12 or 13 years old and the suspect: is 12 or more but under 16;
and is less than two years older than the victim, and is not in a position of trust or authority
towards the complainant," and is not a person with whom the complainant is in a relationship
of dependency." (s. 150.1(2)). Consent is also available as a defence to any of the ss. 271 to
273 sexual assault offences if the complainant is 14 or older. (Generally, as to the defence of
consent to assault offences, see: s. 265(4).)
Mistake of fact, in the sense that the suspect believed the complainant was 14 or more
when the offence allegedly occurred, is not a defence to the ss. 271 to 273 sexual assault
offences unless the suspect "took all reasonable stens to ascertain" the complainant's age.

(s. 150.1(4)).
The complainant's consent is not a defence to a sexual assault charge under the ss. 271
to 273 sexual assault offences where the complainant either submits or does not resist: (1) by
reason of the application of force to either the complainant, or a person other than the
complainant; (2) by reason of either threats or fear of application of force to the complainant or
to a person other than the complainant; (3) by reason of fraud; or (4) by reason of exercise of
authority (ss. 265(3); (2)).
The complainant's consent cannot be pleaded as a defence to sexual assault offences
under the ss. 271 to 273 sexual assault offences, in circumstances including, although not limited
to (s. 273.1(3)), where: (1) agreement is expressed by word or conduct by a person other than
the complainant; (2) the complainant is incapable of consenting, e.g., due to mental limitations
or impairment induced by alcohol or drugs; (3) the suspect induces the complainant to engage
in the sexual activity by abusing a position of trust, power, or authority," (4) the complainant
expresses, either by words or conduct, lack of agreement to engage in the sexual activity, or (5)
the complainant, having consented to engage in sexual activity, expresses by words or conduct
a lack of agreement to continue to engage in the sexual activity (s. 273.1(2)).
In one Nova Scotia case, an accused stepfather raised the consent defence to sexual acts
with his 16-year-old stepdaughter. The Supreme Court held that her silence, in the

74

circumstances, could not be construed as consent. The Court wrote that it was an error for
"lack of resistance [to] be equated with consent. "51

The complainant's consent cannot be pleaded as a defence if charges are laid under the
ss. 271 to 273 sexual assault offences in the event the suspect believed the complainant
consented to the sexual activity forming the subject matter of the charge where: the suspect's
belief arose from the suspect's self-induced intoxication, or reciclessness, or wilful blindness; or
the suspect did not take reasonable steps, in the circumstances known to the suspect at the time,
to ascertain that the complainant was consenting (s. 273.2.).
Since 1983, a married person may be charged with the sexual assault of a spouse or
former spouse. Conjugal unity may no longer be asserted as a defence to sexual assault charges
under ss. 271 to 273.

4.1.5 Attempts
Under s. 24 of the Criminal Code, the attempt to commit an offence is itself an offence,
provided that the person has the intent to commit the offence and does anything for the purpose
of carrying out the offence. Mere planning or preparation to carry out an offence does not
constitute an attempt.' There must be an actual act of partially carrying out the offence. In
most situations, by virtue of s. 463, the maximum penalty that an adult faces for an attempt is
one-half the maximum for the actual offence. However, for some offences, the Criminal Code
imposes a gre,ater maximum penalty for attempted offences than one-half the sentence for the
offence, for example attempted murder, for which an adult may receive life imprisonment under

s. 239.
4.1.6 General Defences
Defences -- both those articulated in the Criminal Code and those recognized under
common law -- form another vital element of substantive criminal law. In Criminal Law
Defences, 53 Patrick Knoll, Q.C. classifies defences as:

•

exemptions: such as de minimis non curat lex (a common law defence; from the Latin
meaning the law does not deal in trivialities); immunity (including children under 12
years old, s. 13), and mental disorder (ss. 16; 672.34).

•

justifications: including use of force necessary to defend oneself or a person under one's
protection (s. 37).

•

excuses: including mistake of fact (a common law defence) and including intoxication
-- often referred to as drunkenness if the intoxicant is alcohol (a common law defence
which, if Bill C-72 (1995) enacts s. 33.1, will be subject to restrictions where the offence
charged "(3)...includes as an element an assault or any other interference or threat of
interference by a person with the bodily integrity of another person.").
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•

procedural defences: relying, primarily, on violations of the Charter to stay proceedings
(Charter, s. 24(1)), exclude evidence (Charter, s. 24(2)), or declare laws null and void
(Constitution Act, 1982, s. 52(1)).

•

other defences: including alibi (a common law defence), consent (common law and
Criminal Code), and honest although mistaken belief in consent (ss. 265(4), (2)).

Whether a defence can be raised to a criminal offence may depend on whether the
offence is one ofgeneral intent or involves the more acute degree of intention represented by
specific intent. A general intent offence is, essentially, an offence whose criminal intent (mens
rea) is implied from the criminal act (actus reus). If a person commits the criminal act of
assault (s. 266 in re s. 265(1)), he/she is presumed to have intended to do so. A specific intent
offence involves a criminal act requiring proof of intent additional to what is implicit in the
doing of the criminal act. Section 171 is a specific intent offence, consisting of a householder
permitting an under 14 or 14 to under 18 year old person on premises for sexual activity
prohibited by the Criminal Code. Beyond the general intent implicit in a householder having
a person, under 14, or 14 to under 18, on the householder's premises for prohibited Criminal
Code sexual activity, is the specific intent involved in knowingly giving permission to those
circumstances. Sexual offences that require proof of sexual purpose (such as s. 151, sexual
interference) are further examples of specific intent offences.
4.1.7 Specific Defences
Intoxication
Intoxication, historically, was a defence only to specific intent offences.54 Since the
Supreme Court of Canada decision in R. v. Daviault, September 30, 1994, intoxication was
capable of being a defence to general intent offences, such as sexual assault,ss in the infrequent
event the level of intoxication of an accused is such that he/she is in a state comparable to
insanity and, thus, unable to even form the general intent implicit in carrying out the criminal
act of sexual assault. If Parliament enacts Bill C-72 (1995), the Criminal Code will provide in
s. 33.1, intoxication cannot be a defence to a general intent offence "(1)...where the accused
departed markedly from the standard of care as described in subsection (2)." Subsection (2)
provides that for purposes of s. 33.1 "a person departs markedly from the standard of reasonable
care generally recognized in Canadian society and is thereby criminally at fault where the
person, while in a state of self-induced intoxication that renders the person unaware of, or
incapable of consciously controlling, their behaviour, voluntarily or involuntarily interferes or
threatens to interfere with the bodily integrity of another person." This will mean that selfinduced intoxication will not be a defence to sexual assault.
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Under common law, a suspect can rely on the defence of "mistake of fact" if he/she
believes in a state of facts that, if true, would provide a defence to a charge. Thus, a suspect
can use his/her mistaken belief in the complainant's consent as a defence provided he/she takes

I
I
I
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1

Mistake of Fact

I

reasonable steps to ascertain that the complainant is consenting (s. 273.2(b)).
intoxication that induces a mistaken belief is not a defence (s. 8(3)).

Self induced

Consent

At least one of the above mentioned "other defences" presc ri bed by the Criminal Code
(s. 150.1(2)), is age specific. Although not, as a general rule, a defence to the sexual assault
offences mentioned in s. 150.1(1), consent is a defence, under s. 150.1(2), to certain of the
sexual assault offences if complainant is 12 or more but under 14 years old; suspect is 12 or
more but under 16 years of age and is less than two years older than complainant; and suspect
is not in a position of trust or authority towards complainant who, in turn, is not in a
relationship involving dependency on the suspect."
4.2

Historical Sexual Offences

There are no time limitations on charging under the Criminal Code's principal sexual
offences listed in Table 4.1 above (and Table 1 of Appendix B) or related sexual offences listed
in Table 2 of Appendix B, provided they are indictable. A summary conviction offence must,
under s. 786(2), be charged within six months "after the time when the subject-matter of the
proceedings arose."
Criminal offences do not apply retroactively. Police must lay the appropriate charge
based on substantive law in effect at the time the offence is alleged to have occurred. It is an
error to use more recent legislation. For example, in R. v. Barbeau accused was charged in
1986 with six counts of sexual assault, alleged to have occurred in 1982. 57 At commencement
of trial, the Court determined the offence for which accused was charged did not exist in 1982
since it was not brought into force until 1983. The Supreme Court of Canada, however,
approved, in the particular circumstances of this case, replacement of the existing indictment
with a new indictment alleging an offence that was in force in 1982, namely indecent assault
(since repealed).

No time limitation applies to presently laying charges for sexual offences formerly part
of the Criminal Code and now repealed, in respect of alleged misconduct when those offences
were in force. If, for example, police receive a report in 1995 alleging commission of sexual
misconduct in 1955 which, following investigation, police determine they have reasonable
grounds to believe has occurred, and police are satisfied the behaviour warrants the indictable
charge of rape, police may charge that offence. Although rape ceased to be a criminal offence
under the Criminal Code after January 3, 1983," rape was an offence when, in 1955, the
alleged sexual misbehaviour actually occurred and there is no requirement that alleged rape
charges be laid within a specific period after the underlying conduct is said to have occurred.
It is relevant that the procedural law and evidence law governing proceedings in 1995 for the
offence of rape are, in large part, the existing law on these subjects and not the law as it stood
in 1955 when, the charge alleges, the rape occurred.
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Table 4.2 below contains historical offences, indictable in nature, which were -- although
no longer are -- in the Criminal Code together with the time frame each of them was in force
under the Code."
The area of historical sexual assaults is a highly technical area. Police faced with such
should
seek legal advice from a Crown prosecutor before charging. If possible, police
cases
should obtain this advice in writing. In some Canadian jurisdictions, the Crown, in any event,
decides whether to lay a charge, and if so, what charge (whether historical or current) will be
laid.
4.3

Laying Charges

The question of whether to lay charges or not is a complex question. The question°
involves several issues, including: criteria for charging; what to charge; who may charge; who
may be charged; and the timeframe and timing of the charge. These issues and others are
outlined and discussed below.
4.3.1 Criteria
Ultimately, police malce at least two primary assessments of the results of their criminal
investigation. First, they make an internal police evaluation of whether or not a charge is
"founded." An occurrence is "considered to be founded if the investigation indicates that the
offence did occur."' Secondly, police malce an external assessment about whether or not to
lay a charge; . a decision, in practice, significantly governed by "the likelihood of securing a
conviction in court."'
A charge may be laid by swearing out an Information (indictable and dual procedural
offences: ss. 504; 506; Form 2; summary conviction offences: s. 788(1); Form 2) on the bases
of the charging person's personal knowledge or "reasonable grounds." "Reasonable grounds"
is defined as a set of facts or circumstances that would satisfy an ordinary, cautious, and prudent
person that there is reason to believe, which goes beyond mere suspicion. In other words, the
police officer must have personal belief in the guilt of a suspect, on the basis of an objective
assessment of the relevant information available.'
In malcing a decision to lay a charge, police officers must take into account all relevant
information available to them, including statements (if any) from suspects. Police are entitled
only to disregard what they have good rea.son to believe is unreliable.'
The issue of whether the information is credible is complicated by the nature of child
sexual abuse cases. There are seldom any witnesses other than the complainant and alleged
abuser to the incident. Corroboration is not legally necessary (ss. 274; 659). However, it is
practically very useful, if not critical, to have evidence that supports the child's story, and thus
it should be sought prior to laying charges.
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TABLE 4.2
CRIMINAL CODE SEXUAL OFF ENCES NO LONGER IN FORCE

In force during following period

Offence

Rape

from a date before 01 April 1955 to and including
03 January 1983

Attempted rape

from a date before 01 April 1955 to and including
03 January 1983

Sexual intercourse with female
under 14 not his wife

from a date before 01 April 1955 to and including
31 December 1987

Sexual intercourse with female
14 to under 16 not his wife

from a date before 01 April 1955 to and including
31 December 1987

Sexual intercourse with feebleminded female not his wife

from a date before 01 April 1955 to and including
03 January 1983

Indecent assault female

from a date before 01 April 1955 to and including
03 January 1983

Seduction of female, 16 to 18,
previously chaste

from a date before 01 April 1955 to and including
31 December 1987

Seduction of female, under 21,
under promise of marriage

from a date before 01 April 1955 to and including
31 December 1987

Sexual intercourse stepdaughter,
foster daughter, female ward

from a date before 01 April 1955 to and including
31 December 1987

Sexual intercourse with female,
under 21, previously chaste

from a date before 01 April 1955 to and including
31 December 1987

Seduction of female passenger
on vessel

from a date before 01 April 1955 to and including
31 December 1987

Indecent assault male with intent
buggery

from a date before 01 April 1955 to and including
03 January 1983

Conspiracy to defile

from a date before 01 April 1955 to and including
03 January 1983
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Corroboration (sometimes described as "confirmation") consists of legally admissible
evidence relevant to a material fact -- e.g., whether accused touched complainant's vagina -- in
a prosecution, which is independent of the evidence of complainant about that matter. If a police
investigation produces no corroboration, police should consult with and request instructions about
whether or not to charge, from a Crown prosecutor, after furnishing the prosecutor with a full
investigative report that gives particular attention to the child complainant's credit (i.e., capacity
to perceive, remember, and recall with reasonable certainty material events), ability to articulate,
and maturity level, together with assessment of the child's ability to respond to likely challenges
of cross-examination. (See the entries in Table 4 of Appendix B for "Child's Evidence:
Weight" and "Corroboration.")
In terms of the credibility of the complaint (i.e., honesty of the complainant), police
should be aware that they are not obliged, legally, to assess and be convinced of a complainant's
credibility or, alternatively, need not be satisfied a suspect's potential for belief is doubtful.
Determination of credibility is the duty of the judge or jury, as the case may be.
Unless facts established by police during investigation indicate that the allegations of a
complainant (or other persons interviewed) are impossible or unlikely, police should assume the
complainant's credibility for the purposes of deciding whether to lay a charge. Likewise, a
suspect or accused, expressly under Charter s. 11(d) and implicitly under Criminal Code s.
6(1)(a), must be presumed innocent. Thus, at minimum, police must afford them an opportunity
to respond to sexual assault allegations prior to being charged (unless, for example, a person is
apprehended in what appears to be commission of a sexual assault offence; in which event the
opportunity to explain should be afforded following arrest). For the same reason, police should
not assume that refusal of a suspect to give a statement is evidence of a suspect's guilt.
Police must, however, make investigative judgments about a complainant's capacity or
ability to observe, hear, experience, interpret, retain, and recollect the events about which police
interview them and to testify about them in court (sometimes referred to as a person's credit).
For example, they may, depending on the circumstances, place little or no reliance on visual
identification evidence of a visually-impaired person.

4.3.2 What to Charge
Charge(s) of sexual misconduct revealed by police investigations must reflect:
•

the nature of the allegations (for example, do they relate to assault or sexual assault?);

•

the context of the allegations (for example, does the sexual assault involve use of a

weapon?);
•

the gravity of the allegations (for example, do the allegations involve sexual interference,
sexual touching, sexual assault, or another offence?); and

•

the range of dispositions on sentencing for the allegations, if proven.
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Each count or charge in an Information shall apply only to a single "transaction" (s.
581(1)); sometimes defined as a prohibited "pattern" of conduct,64 or a continuing offence.6s
A "transaction" and an "offence" are not the same. A transaction may consist of an isolated
incident of alleged sexual assault. Or, the transaction may consist of several alleged acts of
sexual misconduct, each of them in isolation fitting the requirements for separate criminal
offences, which must, in the particular circumstances of a case, be incorporated in a single count
in the Information. In R. v. Cook, for example, police investigation revealed a number of
incidents, each apparently warranting a sexual assault charge.' Each incident, standing alone,
did not, however, qualify as a separate "transaction." Considering the close relationship
between the incidents in terms of time, location, and circumstances, the series of incidents
qualified as a single "transaction," justifying one charge only, in an Information. Where, on the
other hand, in R. v. Deutsch, accused allegedly approached several women to become prostitutes
or engage in illicit sexual intercourse, the Court decided there should be a separate count
covering the approaches to each woman.67 In other words, in the particular circumstances of
that case, each approach qualified as a separate transaction.
If a police investigation discloses separate "transactions" (s. 581(1)), thereby justifying
separate charges (i.e., counts) in an Information, police must ensure the counts they draft do not
involve the same "wrongful act, i68 because an accused cannot be twice found guilty for the
same wrongful act. An obvious example, in this complex subject, is where accused is charged
with separate counts of: (1) sexual assault with a weapon, contrary s. 272(a); and (2) possession
of a weapon to commit an offence, contrary s. 87. If the evidence discloses accused possessed
the weapon solely to threaten the complainant in committing the sexual assault offence, the same
elements of criminal act and criminal intent, substantially, make up both offences. In these
circumstances, the two offences represented the same "wrongful act." Therefore, accused will
only be convicted of the single, more serious offence under s. 272.69
Some sexual assault offences are age-specific and prescribe more severe maximum
penalties to reflect Parliament's concern about the greater vulnerability of younger children. If
appropriate, charges should be laid under these sections instead of other available sections. For
example, an indecent act offence may only be prosecuted by summary conviction and is
punishable by maximums of six months imprisonment, $2,000 fine, or both. In contrast,
invitation to sexual touching is dual procedure and, if the offence is proven as an indictable
offence, is punishable by a maximum ten years imprisonment.
Overcharging is, in
Overcharging:

most cases, inappropriate and potentially self-defeating.

•

is misleading if unsupported offences are alleged to encourage either a guilty plea to them
or to other charges laid which are warranted;

•

may diminish respect for police among the courts, the complainant, their supporters, the
accused, and public. Overcharging is especially troubling if the accused declines to plea
to less serious charges in exchange for withdrawal or stay of more serious charges and
the Crown is forced to go to trial with a complainant who, in testifying, is exposed to
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integrity-challenging cross-examination on the inappropriate charge(s) (adversely
reflecting on both complainant (through no fault of her or him) and Crown);
•

may cause accused to expect, or increase pressure on, the Crown to accept guilty pleas
to less serious charges in exchange for not proceeding with more serious offences even
if the more serious offences are warranted by the evidence;

•

can result in dismissal of a charge if it consists of more than one transaction, or dismissal
of one or more of several charges if all of them involve the same wrongful act.

There are situations, however, when laying multiple charges is appropriate.
Consideration of the potential defences to charges is a key issue in making such a decision. If,
for example, a complainant alleges sexual assault involving intercourse perpetrated by her father
and police investigation indicates some basis for anticipating a defence response that the alleged
misconduct amounted to sexual acts not involving intercourse, charging both incest and sexual
assault is warranted to ensure that the less intrusive behaviour is also covered. Even in
situations such as this, multiple charges may not be necessary if the offence to be charged
involves a lesser included offence.
Further, if police information warrants several charges, they should be laid, because
uncharged and unproven allegations of misconduct cannot, ordinarily, be relied on -- either to
assist in proving charges laid, or as to sentence if charges laid are proven. If supported by
police investigation, multiple criminal charges should be laid. In limited circumstances,
uncharged allegations of misconduct may be received in evidence, such as on the basis of being
only "similar fact" (sometimes called "similar act") evidence, or in proof of offences where
persons are charged, not as principals, but in other capacities, such as the capacity of an
accomplice.

4.3.3 Summary, Indictable, and Dual Procedure Offences
Of the sexual offences discussed above in Section 4.1, only indecent acts (s. 173(2)) is
exclusively a summary conviction offence. A number of other offences such as sexual assault
with a weapon (s. 272(a)) and aggravated sexual assault (s. 273(2)) are exclusively indictable
offences. Most of the sexual offences, however, are dual procedure offences, meaning that the
Crown may proceed with either a summary conviction offence or an indictable offence under
the same offence provision. Generally, summary conviction offences involve shorter sentences,
no preliminary inquiry, or jury, and require less time to process through the court system.
Indictable offences involve more procedural structure, require more time to process, and provide
for higher maximum imprisonment penalties.
In most jurisdictions, charges relating to dual procedure offences are not normally
specified, when sworn by police, as being either summary or indictable. This decision is usually
left to the Crown prosecutor. Police, however, depending on the circumstances of the case, may
wish to make a recommendation to the Crown prosecutor as to how to proceed prior to the
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Information being read in court and the Crown being called on to indicate how it proposes to
proceed.
A charge should be sworn as a summary conviction offence instead of as an indictable
offence if the Crown wishes:
•

to avoid a preliminary inquiry. Having a preliminary inquiry will require the
complainant to testify at least twice. This can be emotionally exhausting. Further, the
complainant's testimony at the preliminary inquiry will provide an account of what
allegedly occurred which will, at trial, afford accused another basis of comparison with
earlier complainant statements to police in efforts to contradict and, therefore, discredit
the complainant;

•

to avoid the unsettling effect of complainant testifying before a jury and the less
predictable outcome of a jury trial, if the accused elects trial by judge and jury;

•

to increase expedition in prosecution of a case because the complainant's memory or
emotional condition is fragile and delay will aggravate ability to recall or ability to
communicate evidence, thereby diminishing complainant's effectiveness as a witness;

•

to proceed with a charge providing a lower sentence maximum of imprisonment (usually
six months (except under s. 271(1)): sexual assault, which provides for an 18 month
summary conviction maximum of imprisonment) because circumstances of the case
support doing so, and the accused may be more inclined to plead guilty.

Because most of the sexual offences against children are dual procedure, the decision
whether to proceed indictably or by summary conviction routinely requires decision. The
decision, however, is by no means routine. Factors requiring consideration include:
•

gravity of the allegations supported by police investigation;

•

whether the allegations involve an isolated act or a pattern of alleged misconduct;

•

whether police investigation turned up aggravated circumstances (such as: was the
complainant physically challenged? otherwise especially vulnerable because of being in
a relationship of trust/authority or dependency with the suspect?);

•

age of suspect;

•

whether suspect has any prior record (of convictions or discharges) in Canada or (if
reliably ascertainable) elsewhere;

•

whether expedition in processing the
particular case;

charge(s)
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is a priority in the circumstances of the

•

whether the complainant and/or offence circumstances particularly lend themselves to
trial by judge alone (in which event the charge should be laid as a summary conviction
offence).

Where an offence and an offence's definition are separately provided for under the
Criminal Code, ensure the charge correctly identifies the offence. An allegation of conduct
prohibited by s. 273.3(1)(c), for example, requires a charge alleging as follows:
•

removal from Canada of under 18 person ordinarily resident in Canada;

•

with intent to commit an act that, in Canada, would be an offence against one of the
sections of the Criminal Code mentioned in s. 273.3(1)(c);

•

contrary to s. 273.3(1)(c); and

•

thereby committing an offence contrary to either s. 273.3(2)(a) or s. 273.3(2)(b).

4.3.4 Who May Charge
Although anyone who, "on reasonable grounds," believes that a person has committed
a criminal offence may charge an offence, virtually all criminal charges are "laid" (on oath or
affirmation in an Information before a justice) by police." A private citizen may, likewise,
lay a criminal charge and subpoena police to give information and/or testify at a hearing of the
Information before a justice. In either case, it is the duty of the justice to determine whether
reasonable grounds exist, thus justifying issue of a summons or a warrant for arrest. A private
citizen who, for example, is unwilling to complain to police or who is dissatisfied with a police
decision not to charge as a result of his/her complaint, may proceed in this manner. Citizens
are sometimes successful in satisfying a justice that reasonable grounds exist to justify
proceeding on the Information, at least to the point of bringing an accused before the court. The
Crown may, however, intervene and stay privately-laid charges, thus allowing police up to a
year to examine or re-examine whether in its view the privately-laid charges are justified.'

4.3.5 Who May be Charged
Under ss. 21(1) of the Criminal Code, everyone is a "party" to an offence who:
•

actually commits an offence;

•

does or omits to do anything to aid any person to commit an offence; or

•

abets any person to commit the offence.

In general, to be a party to an offence the Crown must prove that the accused actually
committed it or had knowledge that the offence was planned and did some act to aid or assist.
Therefore, merely being present at the scene of a planned crime, like a sexual assault, and taking
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no steps to prevent it or report it to the police does not make a person a party. However , .
actively aiding the person doing the physical acts, for example, by acting as a look-out to warn
of the arrival of friends of the complainant, or by preventing the escape of a complainant, will
make a person liable as a party.'
One may also be a party by "abetting," i.e., encouraging a principal offender; for
example, by being present at the scene of an assault, and yelling words of encouragement to the
assailant. This only applies if a criminal offence is occurring.
Under ss. 21(2), if two or more individuals form a common intention to commit one
crime and any one of them in carrying out the common purpose commits another crime, then
each of them is a party to the latter offence, provided that they should reasonably have
contemplated that the commission of that offence would be a probable consequence of the
common purpose. Under ss. 21(2), if two individuals each fire shots at a person in the course
of a robbery and the person dies, both may be parties to a murder, and it may not be necessary
to prove which of them fired the fatal shot.'
Under s. 22, it is an offence to "counsel" another to commit a criminal act, and doing
so renders one liable as a party to the offence.' To "counsel" is defined as including to
"procure, solicit or incite" (s. 22(3)). This includes situations where a person counsels or plans
a crime with another, and the crime is committed in a different way from the way planned.
Section 23 makes it an offence to be an "accessory after the fact" if a person has
lcnowledge that another person has been a party to an offence and "receives, comforts or assists
that person for the purpose of enabling that person to escape" from criminal liability. Merely
failing to report to the police a crime committed in one's presence does not make one an
accessory after the fact. However, taking some active steps to aid an accused person, for
example, by telling murder suspects that the police have their names and licence number can
make someone an accessory.'
A person who assists another person who has committed an offence by destroying or
hiding evidence, like a weapon used in a murder, may also be charged with obstruction of justice
under s. 139(2).
Section 23.1 was added to the Criminal Code in 1986 to make clear that one could be
charged with being either an accessory or party to an offence, or with counselling the
commission of the offence, even if the principal offender cannot be convicted. This is to ensure
that, for example, a person who uses a child under 12 years of age to commit an offence can
be convicted of the offence, even though the child under 12 has no criminal responsibility.
Section 465 creates the offence of conspiracy whenever one person conspires with another
to commit a criminal offence. The essence of a conspiracy offence is common intent to commit
a crime whether or not the crime is actually committed. Mere knowledge that a crime is
planned does not constitute the offence of conspiracy; there must be an actual agreement to
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perform an illegal act or an actual agreement to achieve a legal objective by illegal means. The
existence of the agreement is often inferred from acts.76

The various classes of parties and relevant Criminal Code sections are outlined in
Appendix B, Table 3.
4.3.6 Timeframe
Although the time of an offence must be pleaded in a charge, the Supreme Court of
Canada in R. v. B. (G.) took the view the exact time need not always be pleaded (see
s. 601(4.1); formerly 529(4.1))." "From on or about ...to, on or about" may suffice unless
time is a critical element. Time would be a critical element if accused's defence was alibi, for
example, where an Information alleges that the offence occurred some time "on or about July
1, 1994 at Kamloops," and the accused testifies that if the offence occurred, during that
timeframe, on June 30, 1994 specifically, he would not have been the perpetrator because he,
then, was in Bonavista, Newfoundland.
4.3.7 Timina
Because most alleged sexual assaults, including those against children, occur in private,
memory is a central issue for both the prosecution and defence. With time's passage, memory
usually fades. However, common law and legislation do not require a criminal charge to be
sworn by Information (ss. 504; 788(1)) either immediately after allegedly occurring or promptly
after a complaint is received or identified by police.
Time will ordinarily only be relevant in determining whether, under Charter s. 11(b) an
accused is "tried within a reasonable time," from when an Information is sworn. Lengthy preInformation delay of itself has been an insufficient basis to successfully ground a defence
application that a court exercise its discretion to enter a stay of proceedings in a criminal
prosecution (under Charter s. 24(1) or on the basis of Crown abuse of the court's process). In
R. v. L. (W.K), accused contended charges laid against him in 1987 alleging child sexual abuse
from 1957 to 1985, first reported to police in 1986, should be stayed because the Crown's
decision to lay charges involving alleged events of long ago represented an abuse of process.
Accused contended the abuse deprived him of his right to a fair trial protected by Charter ss.
7 (life, liberty and security of the person) and 11(d) (presumed innocent until found guilty in
fair, public hearing). The Supreme Court of Canada, citing the "well-documented" realities of
delayed, incomplete, and non-reporting of alleged child sexual abuse, decided that accused's
right to a fair trial was not automatically violated by the delay.78 Rather, accused would have
to establish in the particular circumstances of a case that the effect of the delay sufficiently
interfered with his right to fair trial to support a stay. On the same basis, Trial Division of
Newfoundland Supreme Court held that delay in charging a former superintendent of Mount
Cashel Boys Home And Training School in 1990 based on child sexual abuse alleged to have
occurred as much as nineteen years earlier (commencing January 1, 1971) -- and largely known
to the police since 1975 (perhaps earlier) -- did not, absent sufficient evidence that the delay
adversely affected accused's fair trial right, support staying the charges.79
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Reasons for which courts have granted a stay of proceeding where there has been a
lengthy delay between the alleged offence and the trial have included: (1) a witness is too
emotionally fragile to proceed; (2) the death of a key witness; and (3) old age and/or ill-health
of the accused.

4.4

Procedural and Evidentiary Issues: Arrest to Disposition

This section deals with several of the procedural and evidentiary issues that police should
be aware of. While all of the issues discussed are common to all criminal proce,edings, many
issues are specific to the area of child sexual offences.
4.4.1 Detention, Arrest, and Identification
On detention or arrest for an indictable or summary conviction offence, police should
inform accused of their right, under common law, to remain silent and, under s. 10 of the
Charter, of the reasons for detention or arrest and of their right, without delay, to retain and
instruct counsel.
If charged with an indictable offence, the accused may be required to submit to
procedures such as fingerprinting, palm printing, and photographing under the Identification of
Criminals Act 8° described in Table 4 (under the subheading "Identification") in Appendix B.
4.4.2 Judicial Interim Release
A person charged with a sexual offence who is not released by police must appear before a justice for a release hearing. The Crown, usually, has the burden of showing why accused
should not be released.
The presiding justice's powers include "malcing ... inquiries, on oath or otherwise"
(s. 518(1)(a)); taking into consideration "any relevant matters agreed on by the prosecutor and
the accused or his counsel" (s. 518(1)(d)), and receiving, and basing decisions on, evidence
"considered credible or trustworthy" (s. 518(1)(e)). Police should be prepared to provide Crown
prosecutor and the justice with investigative information, for these purposes, if called on by the
Crown.
If accused testifies at a judicial interim release hearing, the attending police officer should
make detailed notes. Accused's evidence on oath or affirmation should be investigate,c1 for its
truth and other potential relevance to the Crown case. This police function may have heightened
significance since the removal, in February 1995, of the prohibition under s. 518(1)(b), on an
accused being examined, if he so chooses, about the offence charged, and then being subject to
cross examination. 81
Persons authorized to release an accused have authority to attach conditions to the
release. The conditions are very limited where police release (see: Criminal Code, Forms 9,
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10 and 11). If a justice releases, and provided the police evidence introduced by the Crow n.
warrants, the justice may impose on accused both the conditions specified in s. 515(4)(a) to (e)
and, under s. 515(4)(0, "such other reasonable conditions" as the justice "considers desirable."
If, in the alleged commission of an offence, "violence ... was use,c1, threatened or
attempted," a justice shall consider and may impose conditions prohibiting possession of
firearms, ammunition or explosive substances and requiring surrender of any firearms acquisition
certificates (s. 515(4.1)), and/or requiring accused to abstain from communicating with any
witness or other person or prohibiting accused from going to any place which is expressly
identified in the release order (ss. 515(4)(d); (4.2)).
In cases involving sexual offences against children, the police should usually contact the
complainant's parent(s), school teachers, principals, and others to determine what specific
conditions might be necessary to protect the complainant, particularly in cases where the
complainant and the accused attend the same school. For example, in cases where the accused
is a family member living with the child, removal of the accused from the residence may be
required.

4.4.3 Disclosure of Case Information
Commencing when any criminal charge is laid, the Crown is obliged to disclose all
information obtained in the course of the police investigation, unless it is considered legally
privileged, to accused or accused's legal counsel. The obligation to disclose derives from and
is described by R. v. Stinchcombe, a 1991 decision of Supreme Court of Canada, as follows:"
•

the Crown must disclose all information relevant to a charge, whether inculpatory or
exculpatory, and whether or not useful to the Crown. The Crown may exercise
discretion in deciding what is to be disclosed. The Crown's exercise of discretion is,
however, reviewable by a court on accused's application;

•

Crown must disclose before election (if accused may elect) or before plea (if accused
cannot elect), either at request of accused's counsel or at accused's request after the
Crown advises accused of the right to request disclosure (if accused is not represented);

•

Crown must, once requested to disclose, continue doing so on each occasion additional
information is received; and

•

accuse,d is entitled to promptly apply to court to rectify any Crown failing to disclose.

While the accused has the right to disclosure of information and documents in police
files, there is no right to pretrial examination of the witnesses under oath. Thus, if the Attorney
General decides to prefer a direct indictment on an indictable offence to a superior court, the
accused may lose the opportunity of pretrial examination of witnesses that arises in a preliminary
inquiry."
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Should accused (unless prohibited by terms of judicial interim release) or their counsel
or private investigator approach a complainant before trial, the complainant is not legally obliged
to answer any questions. On the other hand, the complainant is not legally prohibited from so
doing. Complainants should be advised by police of the potential damage pre-trial questions on
behalf of accused may cause. For example, the interview may provide defence with another
statement to contradict the complainant if the statement varies from earlier statements. If the
complainant chooses to address pre-trial questions from defence, police should endeavour to
ensure that a police officer is present when the complainant answers inquiries on an accused's
behalf. In that event, the attending police officer should make a detailed record, preferably an
audio recording with the written consent of the complainant. An accused-initiated interview of
the complainant might give police indications of the defence approach to trial cross-examination
of complainant. Some Crown prosecutors and police forces are not adverse to this process
because it sometimes convinces accused that the complainant is likely to be reliable and selfpossessed as a Crown trial witness, thus fostering accused/Crown discussions as to plea and
sentence submissions.
The issue of disclosure can be very confusing if parallel proceedings are occurring in a
case of a sexual offence against a child. Parallel proceedings refer to the simultaneous
occurrence of both a crime investigation and trial proceedings, and child protection investigation
and proceedings. Because many sexual offences against children are perpetrated by family
members, parallel proceedings can occur relatively frequently. Consider the situation, for
example, where the state apprehends an eight-year-old girl who alleges the suspect, her father,
has sexually assaulted her. In this situation, the suspect may be required to disclose his case to
the state official who institutes the child protection investigation."
In criminal proceedings, Charter s. 13 protects a person from self-incrimination. Thus,
a suspect has the right to remain silent and is not obliged to cooperate with a police criminal
investigation or, if charged, to testify at trial of the criminal prosecution of the charge.
However, the silence of a parent or other guardian suspected of child abuse -- in refusing to
cooperate with child protection investigators or to testify at protection proceedings about his/her
child -- may have the effect of depriving that parent/guardian (permanently or temporarily) of
custody of or access to the child or, conceivably, trigger contempt of court proceedings against
him/her. While civil courts usually decline to postpone or adjourn protection (or other
parenting-related) proceedings pending conclusion of criminal prosecutions involving the same
circumstances, Charter ss. 11(c) and 13 will in most instances be successfully invoked to
preclude use of an accused's testimony in earlier protection or other parenting proceedings and,
perhaps, to prevent reception of "derivative evidence" police obtained from examining accused's
evidence in the earlier proceedings.'

Another important issue that frequently arises in sexual offence prosecutions is whether
the accused has a right to access to documents and records relating to the complainant that are
not in the possession of the Crown, but may be relevant to the defence. For example, can the
accused have access to records of a therapist, child protection agency, or school relating to an
alleged victim of child abuse. The practice of Canadian judges at present varies in regard to this
issue, but most courts are requiring the accused to bring a motion to explain the potential
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relevance of this type of information. If the judge considers that the information may be
relevant, the judge will personally examine the records and determine whether they are
"material." If considered material by the judge, they will be released to counsel to permit
preparation for trial. This approach requires an individualized judicial balancing of the rights
of the accused to be able to prepare for a fair trial and the privacy of witnesses and
complainants."

4.4.4

Preliminary Inquiry

A preliminary inquiry, which may be held after a Crown proceeds by indictment,
determines whether the Crown evidence, if it were believed, is sufficient to result in
conviction.' The preliminary inquiry serves several important functions:
•

it provides an opportunity for accused to obtain another statement from the complainan't
and other witnesses, which can be compared with earlier statements in an attempt to
identify credit- or credibility-diminishing omissions or contradictions;

•

it provides an opportunity to assess both the capability of the complainant as a witness,
as well as the content of their testimony and, thus, identify shortcomings requiring police
to re-trace parts of their investigation or undertake additional inquiries; and

•

it may provide an indication of defence strategy on the basis of the defence
cross-examination of the Crown witness.

In most jurisdictions, a transcript is prepared from a preliminary inquiry. Police should
obtain copies so that Crown witnesses can refresh their memory from the transcript of their
inquiry evidence before testifying at trial and thus avoid or minimize accidental contradictions
between the inquiry and trial evidence. In those jurisdictions where there is no transcript of the
preliminary inquiry proceedings, at the very least police should make detailed notes of the
proceeding.

4.4.5

Trial Preparation

Trial preparation by police should include reviewing and organizing results of, as well
as updating, the investigation to assist the Crown prosecutor in providing the court with the most
complete evidence relevant to proving the substantive offence charged and to addressing
procedural and evidence issues involved in doing so (see Appendix B, Table 4: Principal
Evidence Legislation).
Among procedural and evidence issues incidental to trial, determination of which directly
influence whether pivotal evidence is admitted at trial, are:
•

whether a child under 14 is, under the Canada Evidence Act s. 16(1)(b), "able to
communicate the evidence in court.' If not, the child cannot testify. If the child can
communicate the evidence in court, the child may either do so sworn or affirme,d if the
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child "understands the nature of an oath or a solemn affirmation" or testify unsworn
under promise to tell the truth, if the child does not understand the notion of the oath.
•

if a child is not "able to communicate the evidence," and therefore cannot testify, can
what the child told a parent or other person about the abuse be received in evidence as
hearsay?"

•

if the child is "able to communicate the evidence," and therefore capable of testifying,
can the child have assistance in giving evidence? Specifically:
- May a videotape made when the child was interviewed by police be introduced to
supplement the child's testimony? (s. 715.1.) The tape must be made within a
reasonable time of the offence and be adopted by the child during testimony.
- May the child testify behind a courtroom screen which precludes the child seeing the
accused (although the accused will see the child)? (s. 486(2.1).)
- May the child testify from outside the courtroom via closed-circuit television?

(s. 486(2.1.)
- May the child have a support person close to him/her in the courtroom while testifying?

(s. 486(1.2).)
Common to most of these issues is the necessity of evidence from police, based on their
observation and/or interviews with affected children during the police investigation. In addition,
the issues described below should also be considered.
•

Hearsay evidence of the child's disclosure may in some circumstances be admissible
whether or not a child testifies. The Khan ruling of the Supreme Court of Canada'
provides that hearsay (out-of-court) statements of an alleged victim are admissible if there
is a "necessity" to receive them, and there are indications of the "reliability" of the
statements. If a child does not testify, the trial judge must caution him/herself or the
jury on the issues of: whether the hearsay was actually said; the dependability of the
hearsay; and dangers inherent in treating this evidence as being as reliable as evidence
given on oath/affirmation or as a result of promising to tell the truth (Canada Evidence
Act, s. 16) by a person who can be seen and heard and who is subject to cross-

examination. 91
•

"Similar fact" evidence may be admissible; e.g., evidence that accused charged for a
child sexual assault offence had been sexually active with an adolescent seven years
earlier. 92 If the similar fact evidence is believed, and the similar facts have distinctive
or unique characteristics in common with the charged offence, the trier may infer accused
committed the charged offence."
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•

Opinion evidence to assist the trier determine whether or not a witness is telling the
truth, bearing in mind that no one "can be certain that a witness is telling the whole and
nothing but the truth," may be admissible in limited circumstances.' Expert evidence
from the medical professional to assist the court to determine whether a child was
sexually assaulted may also be admissible in certain cases.

4.4.6 Verdicts
Where, as is often the case, credibility of the complainant is the principal issue on a
sexual assault charge, there are four choices open to a judge or a jury, as the case may be,
summarized in decisions of the Supreme Court of Canada.95 These choices are as follows:
•

If the evidence of accused is believed, the accused must be acquitted.

•

If there is a reasonable doubt as to whether or not the testimony of the accused is to be
believed, the accused must be acquitted.

•

If the accused is not believed, the accused must be acquitted if on examining the whole
of the trial evidence, the Crown has not proven its case beyond a reasonable doubt. In
other words, the complainant may be believed and the accused not believed and yet, the
accused may be acquitted on the basis of the whole of the evidence. Thus, child
complainants should be informed by the police and the Crown that an acquittal does not
necessarily mean that the judge or jury did not believe them.

•

If the evidence of the complainant is believed beyond a reasonable doubt, the accused
should be found guilty.
4.4.7 Sentencing

The goals of sentencing, in general terms, are to protect the public, punish and
rehabilitate the offender, and deter both public (general deterrence) and offender (specific
deterrence). (See Column 2 of Tables 1 and 2 in Appendix B for details of sentencing as to
maximum imprisonment terms for indictable and summary conviction offences, and as to
maximum fines for summary conviction offences.)
Thoroughness of the investigation may affect the sentencing result.
For example,
evidence that may not be relevant to proof of a charge, such as the psychological impact of the
alleged offence on the complainant, if identified during the police investigation, may be helpful
to a court, in the event of a finding of guilt, in determining a proper sentence.
If police are, as in some places, asked for their views during plea or sentence discussions
(often referred to as "plea bargaining" and usually intended to produce agreement on a joint
Crown/defence sentence submission, or a Crown undertaking not to oppose defence disposition
submissions) they must be prepared to inform the Crown of the following:
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•

strengths, wealcnesses and failings of the case resulting from their investigation; and

•

the degree of resolve or reluctance of essential Crown witnesses to testify. For example,
Crown willingness to have discussions and reach consensus with defence as to sentence
submissions will be heightened by information from police to the Crown prosecutor that
a child complainant is emotionally unprepared to testify.

When Bill C-41 comes into force, sentencing provisions will be substantially revised;
principally by the repeal with substitution of Part XXIII of the Criminal Code.

4.4.8 Corrections
Results of trial, including evidence of or on behalf of accused, should be summarized by
police, because of the prospect that police may later be approached for information and opinions
related to the candidacy of an imprisoned accused for early release back into the community (a
form of conditional release formerly known as parole). The timing of release of an offender into
the community and whether and what information is furnished the public prior to or coincident
with release, are responsibilities of the correctional system. However, input is, not infrequently,
sought from police who investigated and arrested accused for the offence for which he/she was
found guilty and sentenced to incarceration. If consulted by correctional authorities, police
should select, carefully, information they provided and measure, cautiously, opinions they
express, bearing in mind that police contact with the offender -- hence, police information and
opinions -- will not usually be current.
Inquiries may also be made of police by Corrections Canada when offenders apply to
have their criminal records expunged (under the Criminal Records Act)."

4.5

Other Legal Issues

4.5.1 Young Sexual Offenders
There is evidence indicating that most sexual offenders begin their highly destructive
patterns of behaviour when adolescents" and that the pattern of offences may progress from
less serious to more serious sexual offences." As a result, legal intervention with young sex
offenders is especially important as it may provide future societal protection through both public
and individual deterrence and court-mandated treatment. The police can play an important role
in this process be,cause they are typically the "agency of first contact" when a sexual assault or
other sexual offence is reported. The police have the responsibility of assessing the situation,
determining the seriousness of the offence, and deciding on the most appropriate initial response
to the occurrence. Although protocols exist in most police services, the decision to charge the
young alleged offender, make a referral to child welfare agencies, or issue a verbal warning to
the adolescent may be left to the discretion of the investigating officer." Further, research
studies indicate that there is a lack of comprehensive training programs for Canadian police in
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this area.' It is critical, therefore, that the police have a thorough understanding of the
adolescent sexual offender and the circumstances involved in cases of sexual abuse.
If amendments to the Young Offenders Act introduced in Bill C-37 are proclaimed, 16and 17-year-olds charged with aggravated sexual assault under s. 273 will be proceeded against
in adult court unless they satisfy a youth court judge that their case should not be dealt with in
adult court. Aggravated sexual assault occurs when a sexual assault "wounds, maims,
disfigures, or endangers the life" of a victim, and carries a maximum penalty for an adult of life
imprisonment.

4.5.2 Children Under 12
It is important to recognize that a police officer has no authority over a child under 12
years of age unless that authority arises from specific legislation or a duly issued Court Order.
Children under the age of 12 are exempt from prosecution under the Criminal Code and Young
Offènders Act. Accordingly, a police officer is without authority to arrest or detain a child
concerning a criminal act or for the purpose of a police investigation. This is not to suggest that
a police officer is without authority to intervene where a child under 12 years of age is engaged
in an act that would otherwise be criminal. In those circumstances, a police officer may rely
on ss. 25 and 27 of the Criminal Code or relevant child welfare legislation. However, a child
dealt with in such circumstances (and detained) would have to be turned over to child welfare
officials at the first reasonable opportunity.
Police officers engaged in the investigation of a child sexual offence should therefore
obtain the approval of the child's parent, or other legal guardian, to pursue inquiries with a child
witness, if the child is not inclined to discuss the mâtter. Children under the age of 12 are
entitled to Charter protections and their unlawful arrest or detention may ultimately lead to a
finding of rights violations.

4.5.3 Protection Remedies
Besides protection of the public inherent in the sentencing of any criminal law offender,
the Criminal Code provides for malcing of applications for orders requiring a named person to
enter into a recognizance (often described as a "peace bond") which, incidently, does not
constitute a criminal record.
Under s. 810, application for a recognizance will be granted if a justice is satisfied the
applicant fears damage to self, family, or property. Under s. 810.1, application for a
recognizance will be granted if a justice is satisfied the applicant fears, on reasonable grounds,
that a sexual offence will be committed against a child under 14 years old contrary one of ss.
151, 152, 155, 159, 160(2), 160(3), 170, 171, 173(2), 271, 272 or 273. An order may be
sought under s. 810.1 based on a previous criminal conviction. Therefore, police, in
conjunction with correctional authorities, might consider whether a s. 810.1 order should be
sought in regard to a person with a history of sexual offences against children, who is being
released from prison. It may also be possible under a s. 810.1 application to introduce evidence
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about offending conduct that did not result in à criminal conviction. The period of recognizance
must not exceed 12 months.
Protection for children and offences for which persons may be charged under provincial
and territorial law, resulting from alleged sexual assault or other abuse of children, are listed
in Table 5 in Appendix B.
Protection order provisions of provincial and territorial law providing for exclusive
possession of family homes and other types of civil protection, that might prove helpful in
protecting alleged or proven recipients of sexual assault, are listed in Table 6 in Appendix B.
4.5.4 Child Protection Proceedinas
When sexual or other abuse is alleged to have been committed by a parent or guardian
of a child, or by another person (like a boyfriend of the mother) with the acquiescence of a
parent or guardian, immediate steps must be taken to protect the child from harm. In situations
where police or other professionals have "information that a child has been, is, or may be in
danger" of abuse by a parent, guardian or other person -- to quote from the 1992 Newfoundland
Child Welfare (Amendment) Act, whose language is similar to comparable legislation in other
jurisdictions -- they are obliged under provincial/territorial statutes, as any other citizen, to
immediately report this to local child protection authorities. (Such child abuse information
reporting legislation is usually unclear as to whether what constitutes information need only be
based on mere suspicion or must be founded on reasonable grounds or must meet'some other
standard.) It is not necessary for criminal charges to be laid for the reporting obligation to arise.
There may be cases in which the police decide that there is not sufficient evidence to lay
criminal charges, but there is sufficient evidence to refer the case to child protection authorities.
Also, there may be cases where both criminal proceedings and child protection proceedings are
taking place at the same time, i.e., parallel proceedings.
Child protection workers have their own statutory mandate to investigate suspected child
abuse. In certain cases they and/or the police may apprehend a child without a warrant, i.e.,
take a child into immediate care, in order to protect the child. If a child is apprehended, most
provinces/territories require a court proceeding to determine whether the child is in need of
protection and, if in need of protection, what provision to make for the child's future care, either
temporarily or permanently. The civil rules of evidence and standard of proof applicable to
child protection proceedings make it less difficult to prove abuse in this forum than in criminal
proceedings.
Child protection workers may also decide to leave a child at home under "supervision"
and obtain a restraining order to keep a suspected perpetrator out of the home. This will only
be done if the agency is satisfied that the non-offending parent will in fact take steps to protect
the child, such as contacting the agency or police if the suspected perpetrator attempts to return
to the home.
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While the mandates of police and child protection workers differ, their close cooperation
in the investigation and handling of child sexual abuse cases is generally desirable. Many
communities have protocols to facilitate joint investigations and interviews, as well as
information sharing. Caution, however, should be exercised in police accepting disclosure of
information collected by child protection authorities from the accused for the purpose of child
protection proceedings (as is discussed in Section 4.4.3 above).

4.5.5 Financial Compensation for Victims
Civil proceedings, which are dedicated to obtaining financial compensation for victims
of sexual abuse, include:
•

an action by a complainant against a suspect for damages for sexual assault involving,
for example, incest;

•

an action by a complainant against a parent (whether or not a suspect) for breach of
fiduciary duty (that is, for breach of the duty owed by a parent to a child who implicitly
trusts the parent to protect them from harm as a child, such as sexual assault by the other
parent);

•

an action by a complainant against a child serving agency that failed to adequately
supervise or screen a staff member or volunte,er who abused them as a child; and

•

an application to a crimes compensation board (where a province or territory maintains
such a body) for compensation for alleged or proven criminal acts.

Except for a civil proce,ecling designed to protect a person, such as a child protection or
custody proceeding, a court may consider a stay of proceedings in other types of civil action,
especially compensatory proceedings, to ensure that accused persons do not incriminate
themselves in civil proceedings while awaiting trial in the criminal matter. However, some
courts have shown reluctance to delay a civil proceeding, and prefer to exclude evidence that
an alleged perpetrator might give in a civil case for later use in criminal proceedings?'
Nonetheless, the mere commencement of compensatory proce,edings should alert police
to potential additional sources of information which, although unlikely to contain any admissions
or confessions by an accused, may provide additional context to a criminal investigation and any
resulting criminal proceeding. Moreover, if a compensatory proce,eding has been brought by
a complainant, police should obtain for comparison with police investigative statements any
allegations or other disclosures by the criminal complainant or other witnesses in the civil
matter.
If police become privy to information indicating a criminal complainant is contemplating
a civil compensatory proceeding, police should urge the complainant to first seek legal advice
as to the wisdom of commencing a civil proceeding before completion of criminal proceedings,
lest defence pitch its cross-examination of complainant at the criminal trial on the footing the
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motive for complaining against accused was financial. Where the complainant has alread y .
a civil proce,eding, police should carefully examine and prepare complainant to comend
explain in court why the proceeding was taken (unless commencement was unavoidable due to
a civil limitation period).

4.6

Future Developments

Part of the process of maintaining legal integrity of criminal investigations is keeping
promptly informed of future amendments of the Criminal Code and other statutes germane to
police work. Police should be aware of how judicial decisions affect interpretation of the
Criminal Code and other police-pertinent legislation, as well as requirements and expectations
of other facets of police work. Please refer to Appendix C for a list of useful publications that
may help serve these purposes.
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CHAPTER 5.0 PRIMARY ROLE OF POLICE:
INVESTIGATION
This chapter provides basic information concerning the role and response of police
agencies to child sexual abuse allegations. The intent of this chapter is to assist police officers
by providing a framework and specific strategies for investigation, as well as identifying and
addressing a variety of issues that are commonly encountered in this type of investigation. Each
case is unique and investigators should decide which approach is best suited to the specific case.
It should also be noted that the use of information in this chapter will be influenced by: (1) the
organizational structure and resources of the police service; (2) the operational policies and
practices of specific police organizations; (3) availability of training; and (4) availability of
resources within the community.
Child sexual abuse allegations are uniquely difficult to investigate and prosecute.
Inherent in this type of crime are difficulties in obtaining reliable evidence and issues
surrounding the use of children as witnesses. As outlined in Chapter 2.0, effective investigators
must be knowledgable about the cognitive, emotional and psychological development of children
and the dynamics of child sexual abuse.
The very nature of this type of investigation requires the police to work with other
professionals such as child protection workers, medical professionals, mental health professionals
and Crown prosecutors. Working with other professionals and their agencies and adopting the
interagency "team approach" (as discussed in Chapter 1.0) are key to ensuring a child is not
further traumatized by the criminal justice response to an incident of an alleged sexual offence
against a child.' The importance of interagency cooperation, support of the victim and the
victim's family, interviews conducted by persons with appropriate training and expertise, and
the need for thorough investigations that "go beyond the statement" are emphasized.

5.1

Investigative Process
The investigative process consists of the following three stages:

(1)

Initial response;

(2)

Further investigation/collection of evidence; and

(3)

Follow through.

The objective of the initial response is to establish whether a criminal offence as
If the incident is substantiated then a further
described in Chapter 4.0 has occurred.
investigation is conducted. If the incident is classified as unfounded, police should still consider
whether there are related issues, such as the protection and other needs of the child, that warrant
referral to service and support agencies.
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The further investigation involves the collection of evidence that may lead to the
apprehension of and subsequent laying of a charge against a suspect. There may also be cases
where the incident is substantiated, but there are not sufficient grounds to lay a charge. In these
cases, as in unfounded cases, police should consider whether they have information requiring
them to report to child welfare authorities.
The objectives of the follow through stage of the investigative process are to maintain
communication with the alleged victim and his/her family, and to ensure that appropriate support
mechanisms are in place within the legal framework discussed in Sections 4.4 and 4.5 in Chapter
4.0. These three stages of the investigative process are described in more detail below (see
Figure 5.1).
5.2

Initial Response

Investig ation

The initial response by police involves the completion of a number of tasks including:
•

initiate an appropriate response to the incident itself;

•

identify whether a criminal act has occurred;

•

ensure the immediate safety of the victim(s) and other possible victim(s). If appropriate,
refer to child welfare; and

•

ensure the victim(s) and victim's family receive appropriate support and assistance.

5.2.1 The Report
The police and child protection agencies may receive reports of child sexual abuse from
several sources: (1) the alleged victim; (2) a third party such as schools, hospitals, relatives,
friends, neighbours, the community, mental health agencies, public health agencies, and
anonymously (which should be taken as seriously as other reports); (3) by the police during an
investigation of another matter or by random inquiries; or (4) sometimes directly from a
perpetrator.
As part of the initial response, it is essential for police to gather as much information as
possible from the reporter of a possible sexual offence against a child.
The more comprehensive the information provided by the reporter, the better able
investigators are to determine the appropriateness of the report for police or child
protection services intervention and the better able they are to determine the level
of risk to the child and the urgency of the response needed. It will also assist the
investigator in accurately and effectively planning the approach to the
investigation.'
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FIGURE 5.1
THE ROLE OF POLICE IN RESPONDING TO A REPORT
OF AN INCIDENT OF AN ALLEGED SEXUAL OFFENCE AGAINST A CHILD

PHASE

Initial Response

Further Investigation

`V

41

Follow Through

Report of

Specific
Incident
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to the incident

- identify and
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- pretrial detention/
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- trial

- identify whether
a criminal act

- collect

evidence

hearing

occurred
- ensure immediate
safety of alleged victim
- if appropriate, refer

to child welfare
- provide appropriate
support for alleged victim
and others affected

- disposition

- lay charges if
reasonable
grounds exist

- ensure alleged victim
and others affected

receive appropriate
services related to
court and are kept
informed

When a report of a possible sexual
information should be obtained: 3

oifence

against a child is received, the following

•

name, age, birth date, and address of child, and current school/day care attending;

•

name and address of parents;

•

where parents can be reached (home or place of employment);

•

incident that precipitated report;

•

name and address of any witnesses to incident or prior incidents;

•

present condition of the child;

•

siblings and/or others in the home of the child;

•

recent changes in family composition (e.g., marital breakdown);

•

names, ages, and

•

other individuals and agencies that know the family.

location(s)

of other children in the alleged offender's care; and

The person who first reported the allegation to authorities should be one of the first
people to be interviewed to determine what caused the report of suspected abuse. It is important
to obtain as much information as possible from the person reporting in order to assess the
urgency of the child's immediate situation. The sarne information should be sought from anyone
else to whom the child made statements about the alleged incident. Pay careful attention to
whether these witnesses have anything to gain or lose as a result of the allegation. If the person
reporting the allegation of a sexual offence has not spoken to the child, the interviewer must
ascertain precisely what the reporter saw or heard relating to the alleged abuse.
The reporter's attitude, relationship to the child and suspect, and motives are important.
Such information will form the basis for further investigation aimed at verifying or refuting the
allegation.' Explore and document the following areas:
•

What, if anything, did the child disclose about the alleged abuse?

•

How did the reporter react/what did he or she say to the child?

•

Did the reporter believe the child? Why or why not?

•

Is the reporter aware of any reason that the child might lie about the suspect? Does the
reporter know of other places the child could have learned sexually explicit information
that would enable the child to make a credible-sounding (but false) complaint?
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•

If the child has physical injuries or there is other medical evidence, does the reporter
know of a reason that is inconsistent with the child's account?

•

Does the reporter know anything else about the child or suspect that might be relevant?

If the report is a result of a child disclosing information, collection of detailed
information surrounding the circumstances and the exact words of a child's disclosure are critical
to the investigation and subsequent interview of the alleged victim. Explore and document the
following areas:
•

What were the circumstances under which disclosure occurred?

•

Did the child deliberately and voluntarily disclose or did the child accidentally say
something or react to what someone said that caused the witness to suspect a sexual'
offence had occurred?

•

Was anyone else present?

•

What words did the child use?

•

What was the child's emotional state as the child disclosed?

•

What concerns did the child express?

•

Did the child provide details? If so, what were they and how were they elicited?

•

What was the child's attitude toward the suspect?

In addition to providing the investigator with useful information, responses to the above
questions may in some cases be introduced as evidence at trial as hearsay if the evidence is
considered reliable and necessary.5 The reporter should also be encouraged to make his/her
own notes about the disclosure for possible later use to refresh memory in testifying in court.
Police should make clear to the reporter and alleged victim and their supporters that the
police are not on the side of either the accusers or alleged offenders. Police must independently
operate as impartial inquirers. Police should not, ordinarily, announce or acknowledge publicly
that they are conducting an investigation of a specific suspect, either during the investigation or
after charging. Criminal Code s. 314 neither expressly nor implicitly provides protection to
police from being found liable for criminal defamatory libel or civil defamation in respect of
public -- or private -- statements about criminal investigations which prove untrue. Moreover,
public disclosure by police before charges are laid may pre-empt judicial powers under the
Criminal Code to prohibit, limit, or impose restrictions on, access to or reporting of criminal
judicial proceedings, including proceedings on charges of child sexual abuse (see Chapter 7.0).
Police may also open themselves to possible action for defamation if they make statements
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before charges are laid about a possible suspect in a criminal investigation and the statements
prove false.

5.2.2 Notifying Child Welfare Authorities
If a report of an alleged incident of a sexual offence against a child is received, the police
investigator will need to consider the nature of the relationship between the alleged victim and
the alleged offender, i.e., intrafamilial or extrafamilial. Intrafamilial abuse is broadly defined
in Chapter 3.0 as "abuse that takes place within the family, whether there is a blood relationship,
marriage relationship, or common-law relationship." Extrafamilial abuse is "abuse that takes
place outside the context of the family (e.g., friend, teacher, or stranger)." Police may also
receive reports of "historical abuse" or "acquaintance rape." The overriding issue, however,
is the protection of the alleged victim. If the alleged offender lives with and/or has access to
the alleged victim, the child protection authorities should be notified promptly to ensure that the
alleged victim is adequately protected.
In some jurisdictions, the nature of the complaint determines whether child protection
services are notified. For example, in many police agencies if the alleged offence involves an
assault of a child by a stranger, the police are not obligated to notify the child protection agency
unless they have reason to believe the child was placed at risk due to poor supervision. Police
agencies should clearly establish in their protocols or guidelines under what circumstances they
will notify child protection agencies.
Generally, if child protection services are the first to receive the complaint, they should
immediately inform the police. The police and child protection service should then develop a
joint strategy for response, having regard to whether there is an urgent need to protect the child.
Following the report of an alleged incident of a sexual offence against a child, police -in cooperation with the child protection worker -- should consider the following circumstances
that would indicate the extent of the need for an immediate response:
•

if the child is at immediate risk or otherwise in need of protection (e.g., alleged offender
has continued access to the alleged victim);

•

if the child requires immediate medical attention; and

•

if the child or the non-offending parent(s) require immediate assistance.

Even when police receive reports of "historical abuse," immediate action may be required
because it is possible that the alleged offender is still molesting other children.

5.2.3 Immediate Protection of the Child
If the alleged offender lives with the alleged victim, traditional responses have involved
either removing the child from the home, or leaving the child and adult alleged offender together
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"under supervision." In most cases, removal of the alleged offender is the most effective
assurance that the child will be protected from further abuse and that a safe environment may
be reconstructed for the child. The separation of the child and the alleged offender provides an
opportunity for the relationship between the child and non-offending parent/caregivers to be
strengthened. It is the quality of this relationship which has been demonstrated to have a major
effect on the child's response and recovery from alleged sexual abuse.'
Alternatives to Apprehension of the Child Victim.'
It may be that the child can be protected while remaining in his/her home if one or more
following
strategies are employed:
of the
•

the alleged offender voluntarily leaves the home and agrees not to contact the child and
there is sufficient reason to believe the agreement will be honoured;

•

the alleged offender is arrested and detained in custody or released on strict bail
conditions forbidding contact between the alleged offender and the child, and other
children if warranted. The investigator should inform the child, the non-offending
parent(s), and the child protection worker of the conditions of bail or any child protection
order so that any violations may be more quickly and easily detected. Any violation
should be reported to the police and warranted action taken;

•

support services are provided in the home; and

•

support services such as counselling or psychiatric assistance are provided to the parent,
child or family.

Clearly, any plan that involves the arrest and subsequent release of the alleged offender
requires cooperation among the child protection worker, police, and Crown prosecutor to
monitor the situation and ensure the protection of the child from further abuse.
Apprehension of Child
If the child is at risk for abuse in the home, and no arrangement short of apprehension
can be made that will ensure the safety of the child, the child protection worker should
apprehend the child. In the event the child protection worker is denied access while attempting
to apprehend a child, a warrant to facilitate apprehension may be obtained under provincial or
territorial child protection legislation. Police assistance will often be required in these cases and
should be provided. Apprehension may result in the placement of the child in a foster home,
child care facility, or -- in appropriate cases -- with a relative or a friend of the family. If a
child protection worker is unavailable and there is an immediate risk to the child,
provincial/territorial legislation allows a police officer to act in an emergency to apprehend a
child believed to be in need of protection and take the child to the child protection authorities.
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5.2.4

Secure the Crime Scene

The most desirable outcome in any case of a sexual offence against a child is to obtain
a finding of guilt without having the alleged child victim testify in court. Building a case so
strong that the accused will want to plead guilty rather than go to trial is an ideal objective. The
presence of physical evidence is an important element toward this end. Corroborative physical
evidence is always desirable in child sexual abuse cases; all attempts should be made to secure
any evidence that supports any statement that the child has made. This is especially relevant in
cases where the abuse incident was reported immediately or soon after the alleged occurrence.
The investigator should also keep in mind standard investigative crime scene procedures
and employ them whenever feasible. The crime scene should be photographed and, where
possible, videotaped. The following rules of evidence for gathering and preservation should be
followed:
•

Recording. Officers should note the position and condition of the evidence and its
relation to other evidence. Also, they should note the date and time the evidence was
collected, who found it, who collected it, how it is marked, etc.

•

Preservation. Officers should use proper collection techniques, e.g., placing the evidence
in an appropriate container and marking evidence.

If there are reasonable grounds, the investigator is entitled to obtain a search warrant to
search the home of the alleged offender or location of the offence. Police should search for the
following evidence at the home of the alleged offender, and/or other material locations:
•

Evidence of violence. When appropriate, officers should look for weapons. The
assailant with a weapon often leaves traces of his/her weapon or uses a weapon found
at the scene and leaves it. Officers should note and photograph the victim's wounds and
damaged clothing. Blood is important to gather at the scene. Signs of forced entry
should be noted and photographed.

•

Stain evidence. Officers should look for stains such as blood, semen, perspiration,
saliva, etc., especially in the area(s) where the alleged assault occurred.

•

Minute and latent evidence. Officers should search for fingerprints and vacuum for hairs
and clothing fibres. Officers should search the bathroom for evidence, because the
suspect may have bathed or washed the child.

•

Articles taken. Officers should look for small items such as locks of hair, barrettes,
panties, or pubic hairs that may have been taken by the offender as a remembrance of
the activity.

•

Pornography. Officers should search for evidence of child and/or adult pornography,
and homemade pornography and videos. Sexual offenders often have collections of child
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pornography and pornographic pictures of their victims (see Chapter 3.0). Such evidence
can lead to other possible victims who have not yet been identified. As well, possession
of child pornography is in itself an offénce (ss. 163.1(2) and (3)) (see Table 2: Related
Criminal Offences and Applications in Appendix B). Be aware that computers are being
used to generate and distribute pornography through networks.

•

Records. The alleged offender may have records of the most recent or previous contact
with the alleged victim. Evidence may be found in personal letters and diaries or other
correspondence, business records, audiotapes, home computers (hard drives or diskettes),
and cameras. It also may be useful to keep magazines, newspapers, and television guides
from the time period of the alleged offence to corroborate a child's mention of events or
things observed that correspond to the offence.

5.2.5 Interviewing the Alleged Victim'
The initial investigative interview of a child is perhaps one of the most important steps
of an investigation and should be conducted by a person with the appropriate training and
practical slcills. Often in cases of alleged sexual offences against children there will be no
physical evidence and most likely no witnesses to the incident. The initial interview is often the
primary source of evidence for conviction. Therefore, the quality of this interview with the
child often directly impacts on the final outcome of the case. Inappropriate interviewing can
lead to an acquittal, or to charges being laid in cases where abuse has not in fact occurred. In
the Martensville, Saskatchewan case, for example, all of the numerous charges against eight of
nine alleged offenders resulted in acquittal or were stayed.'
Because of the nature of child sexual abuse, joint interviews conducted by police and
child protection workers are often the best way to deal with both protective and investigative
concerns, while at the same time minimizing the trauma of the child who is the alleged victim.
Police officers are cautioned, however, not to delegate their role as primary interviewer for the
purpose of criminal prosecution to the child protection worker. The police officer should always
keep the child's well-being as a priority, and recognizing the need for the child protection
worker to gather information is also important. Conducting a joint interview should lessen the
need for subsequent interviews, particularly if parallel child protection proceedings are probable.
Police should ascertain whether the alleged victim has spoken or been interviewed about
the subject matter of the allegations before police became involved. Note or document contents
of all prior statements by the alleged victim to help assess whether the incident is substantiated
and a charge is warranted and to help decide what additional investigation is needed to shore up
inconsistencies or contradictions among the various utterances.
The role of the police officer in conducting the interview is to determine what the facts
are, whether a criminal offence occurred and, if it has, who the offender(s) is. The challenge
is to gather information in a manner that takes into account the special needs of children. How
this interview is conducted may also be critical to the well being and future development of the
child. It is important that persons interviewing children understand child development and are
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able to communicate effectively with children (see Chapter 2.0). Interviews of pre-schoolers,
grade schoolers, and adolescents must each be handled differently.
A properly conducted interview should minimize trauma to the alleged victim, maximize
the amount of information obtained, minimize contamination of the child's memory, and
maintain the integrity of the investigation. Otherwise, at trial, the court may refuse to receive
evidence of the child's statements, which is usually offered through testimony of the recipient
of the child's statements where the court is satisfied the child cannot personally testify, provided
the child's evidence (through the recipient) is reliable. Alternatively, if the trial court admits
the child's statements, the court may attribute less weight to the statements or determine the
st,atements are insufficient in content. Further, the child's testimony at trial may be undermined
by trial direct or cross-examination of the child if the interview of the child by police is
demonstrated to have compromised the child's memory.
The admissibility of or the degree of weight assigned an admitted out-of-court child's
statement, offered in place of a child's oral testimony, may be influenced by answers to these
questions:
•

Was the statement spontaneous?

•

Did the statement emerge naturally (whether or not spontaneous)?

•

Did well-meaning professionals elicit the statement by suggestive, leading or conclusory
language?

•

Was there any massaging of the child's answers?

•

Were non-verbal cues conveyed to the child during the statement interview?

•

Was the statement preceded, on the occasion taken or earlier, by coaching or prompting
from concerned caregivers of the child?'

If the child's police interviews are videotaped, any inappropriate interviewing may
indisputably become part of the trial record either if the Crown offers the tape in evidence under
Criminal Code s. 715.1 or because the defence obtains the tape on disclosure, and tenders the
tape in evidence.
There is no single right way or "best method" of interviewing children. Investigators
should make themselves familiar with the literature available on interviewing alleged victims of
child sexual abuse. The following general considerations are intended as guidelines only.
Setting
Obviously it is not advisable to conduct the interview in the location in which the abuse
is alleged to have occurred. If the interview room is located in a police station, every effort
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should be made to provide a separate entrance and waiting room apart from other police
activities. If this is not possible, the child should be met at the front door and every effort
should be made to lessen the impact of the institutional setting of the police station.
If circumstances permit, the interview should be held in a room (sometimes called a "soft
room") specifically designed for the purpose of interviewing children. The room should be quiet
and free from distractions. Since the interview is not a play situation, the room should be free
of toys, dolls, etc., and any interview aids (e.g., drawing materials) should be kept out of sight.
Built-in audio and videotaping capacities are an advantage because they do not distract the child.
If the taping equipment is visible, make sure it is not intrusive; however, it is essential that the
interviewer acknowledges the presence of the equipment, whether visible or not, and explains
its purpose to the child.
The interviewer should sit close to the child at a distance that is comfortable to both. Sit
either to the side or facing the child. (With a young child who may be easily distracted, sitting
directly in front of a child may assist the interviewer in maintaining the child's attention.) Make
sure there are no objects (e.g., tables) between you and the child. If there is another person
present during the interview, they should sit apart from the active interviewer and child.
When arranging the interview, do not choose a time when the child is likely to be
hungry, sleepy, or otherwise distracted, e.g., do not time the interview to coincide with a
favourite television program or activity.
Participants
Interagency cooperation often involves both a child protection worker and a police officer
being present for the interview. In these cases, the two interviewers should arrange in advance
who will conduct the interview. It is recommended that the police officer normally conduct the
interview, and the child protection worker record and note any points he or she wishes to pursue
toward the end of the interview. These points can be raised once the police officer has
completed the criminal investigation interview. We recommend this sequencing of the interview
because the requirements of evidence for criminal prosecution are usually more rigorous than
the evidentiary requirements for child protection proceedings under provincial/ territorial
legislation.
If parents/guardians insist on being present during the interview, they should sit out of
sight of the child and not participate in the interview in any way. If the interview is being
videotaped, the location of the parent should, however, be clear on the tape.
Recording the Interview
Policies and procedures regarding the use of audiotaping or videotaping an alleged child
victim(s) varies across Canada. When deciding how to record the interview, police officers must
consult their own organizations' guidelines. Videotaping the interview has the following
advantages:

I
I
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•

Reduces the number of times the alleged victim must be interviewed, allowing other
investigators, child protection workers and Crown prosecutors to have the child's
statement without re:interviewing the Child.

•

Provides an accurate account of the statement, not the recollections or interpretations of
the interviewer.

•

May be used to show the alleged offender, and thus may be an effective aid in obtaining
a confession or a guilty plea.

•

May be used to show the non-offending parent to assist in informing them of the abuse,
in an effort to get them to protect the child.

•

Shows the degree of skill an interviewer has used.

•

Assists the Crown prosecutors in assessing the child's ability and reliability as a potential
witness (when tapes were made in a relatively recent timeframe in relation to the trial).

•

Assists investigators in investigations in other jurisdictions.

•

May be admitted as evidence, if made within a "reasonable time" of the alleged
offence."

•

Provides ongoing training for interviewers.
Other considerations involved in recording the interview are listed below.

•

A tape records the child's denials as well as disclosures. Many children disclose in
phases, first denying, then disclosing a little, then recanting, then disclosing more, as the
child feels more comfortable. The tape documents the denials and earlier inconsistencies,
which may be utilized by the defence.

•

If the interviewer's skills are inadequate, every error or leading question is documented.

•

The cost of using tapes, especially if transcripts are also required, is significant.

•

The equipment may make the child uncomfortable.

If taping is used, there should be clear guidelines for when, by whom, and in what cases
it shall be used. It is advisable to make two copies of videotapes -- one to be secured as an
exhibit, and one for viewing. There should be provision for defence counsel to view the tape
on site, to ensure that the tape is not copied or given to the accused. The guidelines should also
include clear direction with regards to disclosure and maintenance of tapes.
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If the interview is videotaped, the video picture, while largely focusing on the child,
should also include the interviewer and any other person in the room. Backup taping is
essential. Continuity of the video recording is assisted by the interviewer stating the names of
the participants, the location of the interview and the time of the interview at the start of the
tape. Any interruptions in the interview recording should be explained on the recording itself.
In the absence of video equipment, an audio recording may be made. While generally
not admissible as part of the Crown's case, an audiotape may be useful to other investigators and
can rebut defence allegations of improper interviewing. If no recording equipment is available,
a verbatim written record of the interview is essential. These latter circumstances benefit from
the presence of an interviewer and recorder, since the recorder can keep the verbatim record
while the interviewer conducts the questioning.
General Considerations
The goal of conducting an interview is to maximize the amount and quality of information
obtained from the child while minimizing the possibility of contamination of that information and
minimizing the trauma to the child. The interview procedure encourages and facilitates the
child's recall of events. This is done by always proceeding from the most general, open aspects
of the interview to the more specific.
Use interview aids (e.g., drawings, pictures, dolls) only if unassisted interviewing has
not worked. Non-suggestive aids (drawings by the child) should be used first if aids are
required. 'Suggestive aids (anatomically correct dolls) should be used ONLY as a last resort "as
they are most often unnecessary and serve only to distract the child from the task of providing
complete and accurate descriptions, and they are often suggestive, provoke fantasy and lack a
scientific basis."' If aids are used, the interviewers should receive proper training in the use
of suggestive aids prior to use. Be aware that suggestive techniques reduce the likelihood of
proving sexual offences. The best and most convincing evidence possible is an unambiguous
and detailed statement in the child's own words.
The interviewer should use words and concepts that are appropriate for the age, cognitive
development, and background of the child. Never assume you know what a child means by a
particular word; always ask unless the meaning of the child's language is obvious. Make sure
you use words and concepts the child understands. Very young children may present special
problems because of limitations of their verbal, cognitive, and social skills. Adolescent
witnesses may present other problems because they have considerably more sexual knowledge
and skill in manipulating the interview situation. Adolescents may also experience considerable
embarrassment at discussing sexual matters. The interviewer should be sensitive to these
problems and recognize the fact that some child witnesses cannot be productively interviewed.
Questions or comments that create unreasonable expectations or performance burdens,
or which imply criticism or praise should be avoided. Ask one question at a time. If the child
does not answer immediately, the interviewer should be patient and wait. Repeat or rephrase
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the question only if necessary. If the interviewer does not wait for answers, no one will ever
know what the child might have said.
Remember that often the interviewer is more uncomfortable than the child in an interview
about suspected child abuse. Children are often less inhibited or ashamed than adults,
particularly small children. If the interviewer suggests that the interview is going to be difficult
or embarrassing, then the child may become as inhibited as the interviewer. If the child
expresses embarrassment, the interviewer can reassure the child that the interviewer is used to
talking with children about these matters, and thus the child being interviewed can feel
comfortable spealcing about them to the interviewer.
Interviewer Preparation
Prior to beginning the interview, the interviewer should become familiar with as much
case material as possible. This should include investigative and medical reports; all statements
and reports made by others; the reported contents and contexts of the original and subsequent
disclosures by the child; all previous interviews by investigators, professionals, and other adults;
available information about the child's cognitive and social development and any medical or
psychological problems; living arrangements and any history of drug or alcohol abuse or
violence in the family; significant adults and their relationships to the child witness and among
each other; information that may indicate prior exposure of the child to sexually explicit
materials, conversation, or activities; and any prior history of confirmed or alleged sexual abuse
of the child, family members, or close acquaintances.
Beginning the Interview
Rapport Building
Greet the child first and consider asking the child to introduce you to the adult(s) who
accompanied him/her. Briefly explain who you are and what you do in terms the child can
understand. Take time to help the child relax. Rapport building requires flexibility and an
appreciation of the needs of children.
Try to make the child feel comfortable by initially asking easy questions that are
appropriate to the child's age, such as last name, birthdate, grade, school, teacher's name,
favourite subject, pets, friends, activities, games, movies, and television shows. It is useful to
ask the child about some interesting or pleasant event that the interviewer knows the child has
recently experienced. This builds rapport and encourages a narrative performance style. It also
provides a free narrative sample and baseline assessment of the child's verbal, cognitive, and
memorial capacities that can be used to adjust the interviewer's language and questions during
the critical parts of the interview.
Next, try to assess the child's developmental level by determining whether they can read,
write, count, tell time, recite the alphabet, distinguish colours, describe favourite television
characters, recall their last birthday, remember Christmas gifts or what they had for breakfast
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yesterday. Additional questions could include whether the child understands money, values, has '
chores, is allowed to go around the neighbourhood alone, stay at home alone, make dinner, or
feed pets. Determine whether a young child can distinguish between telling the truth and telling
a lie and what the consequences are for lying (see Chapter 2.0). With young children, concrete
questions about telling the truth ("If I said I am wearing a hat, would I be telling the truth?")
are preferable to abstract questions ("What is the meaning of `truth'?").
Keep in mind young children may have dolls, stuffed animals, pets, and imaginary
friends who are a significant part of their lives. This may be confusing when you are trying to
connect events in the child's daily routine with the people around them. Sometimes abusers
introduce themselves to a child with fictional or celebrity names to undermine the youngster's
credibility should they reveal the abuse. Determining how a child knows a person's name,
where they met the person, and what the person looks like should help clarify identity.
Remember too that a child may have a name for someone that is inconsistent with the
person's relationship to them. "Uncle Bill" may be a close family friend rather than a natural
uncle. Similar problems may arise when the family has separated. Fathers, stepfathers, and
boyfriends may be called "Daddy" or by first name.
Be flexible. Your style will vary according to the age and characteristics of the child.
Your goal is to establish trust, reaffirm you are there to help the child, and elicit an accurate
account of what happened. Throughout the interview, try to strike a balance between being
professional, objective, and firm with being friendly, tmderstanding, and patient.13
ElicitingLa Free Narrative14
Eliciting a free narrative is the most important aspect of the interview. Provide every
opportunity for the child to provide their own version of the events. Do not interrupt free
narrative. Note questions, contradictions, and inconsistencies for later reference. Do not
correct, interrupt, or challenge during the narrative. If the child spontaneously mentions the
situation or the allegations under investigation, this phase should be initiated right away.
Otherwise the interviewer must introduce the topic in a general, non-leading manner. Possible
beginning questions might take these forms:
"Do you know why you came to talk to me today?"
"I understand that something may have happened to you and 1 need you to tell me
about it as best you can.. "

"1 understand that there is a problem in your family and I need you to tell me
about it so that I can help. "
If the child does not begin right away, be patient. However, if the child appears
confused, it may be necessary to give a hint to get the child started, for example:
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"I understand that you told your mom something about what happened to you and
now you are here to tell me about it."
"I heard that someone did something to you, who was that... Okay, now tell me
about that as best you can."
Never ask a question in a form that permits the child to avoid or not cooperate. For
example, avoid:

"Would you like to tell me about what happened to you?"
Once the child begins to describe the events, the interviewer must be patient. The
interviewer must never interrupt the child. Try to encourage and maintain the free narrative as
long as possible until the child seems to be finished. The object is to obtain a statement in the
child's words, not the interviewer's version of what the child should say.
When the child pauses, try to maintain the free narrative. For example, try punctuators,
such as "uh huh," "and then," or key words or key phrase techniques.
When the child appears to have finished describing events, the interviewer should ask
open-ended questions. For example:

"Did anything else happen?" "Tell me about that."
If the child initially provides an incomplete description, do not interrupt; allow the child
to complete the narrative. Only when the child finishes the description should the interviewer
attempt to elicit more details.
When the allegations involve many repeated events occurring over a period of time, script
memory may result. Script memory of repeated events occurs when the child is unable to recall
detail of specific events but can give detailed information about what generally occurred or
identify specific times when something different occurred (see Section 2.2.2 in Chapter 2.0).
Under these circumstances the interviewer should assist the child by asldng,

"Tell me about the time you remember best."
"Tell me about the first time it happened."
"Tell me about the most recent time it happened."
Note that the inability to remember specific dates is not a significant issue unless it is the
defence alibi.
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Cue Questioning
This phase of the interview provides the child with an opportunity to elaborate on events
described during the free-narrative stage. Ideally, free narrative would have exhausted the
child's memory. However, some questioning is usually necessary after the narrative and the
younger the child the more likely this is to occur. For example, during this phase, the
investigator should ask the child about furniture, wallpaper, ceiling fixtures, and anything else
that would be difficult for the offender to remove or change.
Cue questions are open-ended questions used to elicit additional detail needed to complete
descriptions of events already described in the interview or to elicit information about events not
mentioned by the child in previous statements or by other sources. Cue questions can take the
following form:

"You said something happened in the car, tell nie about that."
"I heard that something may have happened at the swimming pool, tell nie about
that.
Sometimes more specific information may be incorporated in a question:

"I heard that them may have been something that made a buzzing sound, tell nie
about that."
Although these questions contain a specific cue, they always end with an open-ended
question designed to elicit more detail without suggesting content.
Direct Questioning

Direct questioning should be used only if the previously elicited material has inadequate
detail or requires clarifications of ambiguities, apparent inconsistencies, or implausibilities. For
example, if a child described a sexual act of penetration but did not mention anything about the
removal of clothing, the interviewer might ask:

"I am a little confused. You said he put his pee-pee in your bottom but everyone
had their clothes on. Tell nie how that happened?"
Direct questions should elicit additional information without suggesting an answer. They
should always be followed up with an open-ended question.

"Did she take your clothes off?"
If the answer is "yes," the next question is:

"Tell nie about that."
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Before asking questions concerning penetration, it is useful to develop a simple method •
determining whether the child knows the difference between "inside" and "outside." Some for
interviewers use the following approach. With an envelope or paper bag and a pen, you can ask
the child questions about the pen being inside or outside the bag or envelope.
Probing Questions
If the child's statement strongly supports the allegations, additional questioning may not
be needed. However, under some circumstances specific probing questions may be needed. For
example, consider the situation in which the child describes something that seems unlikely, but
does not remember much about it. The question might be:

"You told me he did that when you were only two, but you said you don 't
do you know what happened?"
rembit.How
Another problem that may require probing questions occurs when there are serious
contradictions between or within statements by the child or others. The interviewer should avoid
creating a confrontational atmosphere by expressing confusion and asking for help from the
child.
If there is a suspicion that the child has been influenced by others, questions may be
asked to evaluate that possibility. For example:

"Did anyone talk to you about what you should say to me?"
"Has your mom told you what to say today?"
To help identify other witnesses, some additional questions that the child should be asked
include:

"Did you tell anyone about this?"
"Does anyone else know about this?"
Leading Questions and Suggestion
Under some circumstances you may have to probe a child unwilling to disclos.e. Leading
questions should be resorted to ONLY when every other phase of the interview has failed to
produce sufficient information and there is still reason to be suspicious of abuse. The safety of
the child comes first, even if the leading questions compromise admissibility of the resulting
answers in a criminal prosecution. If it is necessary to ask a leading question, go back to asking
non-leading questions and free narrative as quickly as possible.
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Ending the Interview
Regardless of the outcome of the interview the child should be thanked for participating.
Explain to the child what will happen next, but do not make any promises about future
developments that you cannot keep. Ask the child if he or she has any questions and answer
them truthfully. At the end of the interview, the investigator should give the child his/her
business card as part of the empowering process.
Interviews that Deserve Special Consideration
Investigators should seek assistance from appropriate professionals when dealing with
alleged victims with special needs to help develop a strategy for interviewing and investigation.
Examples are children who:
•
•
•
•
•
•
•

are mentally challenged;
have cerebral palsy;
are deaf, mute, and/or blind;
are under seven years of age;
will not talk freely;
are offenders themselves; and/or
are from a different cultural background.
Support for the Child Following the Initial Interview

Investigators must ensure that a support person is designated for the child following the
initial interview. This will be the child protection worker in cases of intrafamilial abuse. In
extrafamilial cases, a determination should be made as to who would be the best person(s) to
perform this role under the circumstances. It is important that the support person is able to take
the responsibility for providing ongoing emotional support, care, and advocacy on behalf of the
child.

5.2.6 Assessing Credibility
The January 1, 1988 amendments to the Criminal Code and Canada Evidence Act
regarding sexual offences against children (Bill C-15), as well as increased societal awareness
of child sexual abuse, have led to an increase in the number of children disclosing abuse and
subsequently testifying in criminal proceedings. This has led to a re-examination of the ability
of children to recall and accurately report incidents of abuse. To aid in assessing credibility,
the research literature suggests evaluating the child's ability to recall, describe or articulate by
words, actions, or drawings. Research indicates that, in general, age is related to the amount
of detail the child can store in their memory. Although younger children provide fewer details
of an event, what they do recall is generally just as accurate as that of older children: 5
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Techniques such as Statement Validity Analysis (also see Section 5.3.6) have been
developed by researchers in order to analyze the validity of allegations contained in the
statements of alleged victims.
Statement Validity Analysis (SVA) is a set of procedures for obtaining and
evaluating statements of children who have allegedly been sexually abused. SVA
consists of a structured interview of the child witness, a system for analyzing in
detail the content of the child's recorded statement (Criteria-Based Content
Analysis), and an overall method (Validity Checklist) for analyzing the validity
of the allegations contained in the statement.'
Investigators should be aware that these techniques exist and should review the relevant
literature, but are cautioned that the use of these techniques requires expertise and training.
Further, conclusions drawn from these techniques are probably not admissible as evidence.

5.2.7 Outcome of Initial Investigation
Following the initial investigation the investigator should assess the evidence to determine
if the allegation is:
•

Substantiated -- incident is believed to have occurred and further investigation required;

•

Unfounded -- incident is not believed to have occurred;

•

Inconclusive -- possibly cleared otherwise.

5.3

Further Investigation/Collection of Evidence

If an investigator determines that an allegation of child sexual abuse is substantiated, then
further investigation is required to collect evidence that would lead to the apprehension of, laying
a charge against, and subsequent conviction of a suspect. Included in this stage of the
investigation are interviews with other witnesses and the alleged offender, as well as the
collection of medical evidence.
It may be useful at this point of the, investigation for the police officer to consider
classifying the case according to the scheme outlined in Section 3.6 in Chapter 3.0. This system
classifies cases according to whether the alleged offender is a situational child molester or
preferential child molester, or whether the case is part of a sex ring (i.e., multi-victim/multioffender case). If the investigator has reason to believe that the case involves a preferential
offender, then he or she should be aware that there is a greater likelihood that there are other
victims and the existence of child pornography. If the investigator believes that a sex ring may
be operating, then he or she should consider organizing an interdisciplinary team to deal with
the case (please refer to Section 5.5.5).
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5.3.1 Interviewing other Witnesses
In extrafamilial cases where the perpefrator is not a family member and does not live
with or have easy access to the child, parents should only be interviewed after the child has been
interviewed. Investigators will also need to interview other members of the child's family and
any other witnesses that may have been identified as a result of the interview with the child in
order to gather as much corroborative evidence as possible.
The investigator should also talk to any other children identified as possible victims or
witnesses for any corroborating or conflicting information they can provide. The child witnesses
may not have direct knowledge of the incident, but may be able to confirm that the alleged
victim told them of the incidents long before the disclosure to adults. These other children may
confirm elements of the alleged victim's statement, such as seeing the perpetrator leaving the
alleged victim's room, hearing the alleged victim's cries, or simply confirming the household
routine that allowed the perpetrator to be alone with the victim as alleged."
5.3.2 Interviewing the Non-offending Parent(s)"
In intrafamilial cases, the non-offending parent (most commonly the mother) should be
interviewed after the child. Caution should be exercised in assuming that the mother or any
other caregiver is a non-offender, or that they did not contribute to the occurrence by being
unwilling or unable to protect the child. The primary goals of the officer's interview are:
•

to learn what the non-offending parent believes has happened and to attempt to obtain
corroborative evidence to support or refute the child's statement; and

•

to assess the capability and willingness of the non-offending parent to protect the child
and to provide the child with a supportive environment during the investigation and court
proceedings.

This interview should be conducted in a neutral setting if possible. The investigator
should tell the parent only what is absolutely necessary about the child's disclosure. It is
necessary for the investigator to determine how much of the child's statement the parent can
corroborate. As in all interviews, it is frequently best to let the parent talk about his/her
knowledge in a free-flowing narrative style, then go back to ask specific questions at the end of
this parent's narrative. Specifics to be covered with the non-offending parent include:
•

Can the non-offending parent confirm any behavioural indicators?

•

Does the non-offending parent recall any times when the sexual activity could have taken
place?

•

How long has the non-offending parent known about the allegation?

•

How did the non-offending parent become aware of the allegation?

125

•

If the child disclosed, does the non-offending parent believe the child? If so, why? If
not, why not?

•

What actions has he/she taken since the child revealed the incidents?

•

What statements has this parent made to the child concerning the allegations?

•

What statements has this parent made to the suspect concerning the allegations?

The primary purpose of police contact is to establish the facts, and obtain evidence if
appropriate. From the child protection worker's point of view, this contact is diagnostic and
supportive in nature, and the child protection worker must assess the parent's willingness to
believe the child's account of events, ability to support the child, ability to protect the child, and
the parent's own need for support.
Non-accused parents should be told:
•

where to obtain support services for themselves and their child;

•

the police case file number, officer's name and telephone number;

•

the child protection worker's name and telephone number;

•

immediate steps that will be taken in the case;

•

what to expect during the investigative and court processes; and

•

how to obtain information about the progress of the

case. 19

The non-offending parent must be cautioned not to attempt to conduct his/her own
investigation, such as questioning the child about the alleged offence. Therefore, it is essential
to ensure continued communication with and support to this parent. Non-offending parents
should be updated on a regular basis as to the status of the investigation and informed of the
results of any criminal or other court proceedings.
Non-offending parents should be told that, it their child does talk to them about the
alleged offence, they should listen to the child and not ask questions. They should take notes,
tell the child that they will call the investigator, and encourage the child to disclose any new
information to the police.
Any adult witnesses who can shed light on the allegations should be interviewed for much
of the same information as described above. What did they see? What were they told? How
did they react?
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5.3.3

Medical Examinations

Generally the next step in the investigative process is to arrange a medical examination,
as appropriate (if the child did not require immediate medical attention at the time of the initial
report).
Investigators should familiarize themselves with medical practitioners in their
community who have some training and experience with alleged child sexual abuse victims.
Attempts should be made to obtain the consents of the child's parents or at least that of the nonoffending parent. However, if consent is an issue, the child can, if the circumstances warrant,
be apprehended under child protection legislation and the protection worker, in most situations,
can sign the consent form. Consideration should be given to the following:
•

The time between the alleged abuse and the report of the abuse. If the suspected assault
occurred within the preceding 72 hours, a medical examination should be conducted
immediately. An immediate medical assessment may be advisable where recent
intercourse or violence has allegedly occurred, or where there are specific medical
concerns such as sexually transmitted diseases, lacerations, etc. Where it is unlikely that
forensic evidence will be available, and there are no specific medical concerns, the child
protection worker should refer the child for a medical examination as soon as possible.

•

Examining a child may assure the child - victim that he/she is unharmed and allay any
fears about being damaged.

•

A genital exam may be very stressful in its own right and may unnecessarily traumatize
the child."

The majority of child sexual abuse cases produce no conclusive medical findings.21 A
number of factors may account for this lack of medical evidence. First, many cases of child
sexual abuse do not involve penetration, but rather fondling; therefore, physical injuries may not
occur. Second, even when the incident is more intrusive, physical evidence such as bleeding,
bruises and the presence of seminal fluid, will only be present immediately following an assault,
and many incidents are not reported immediately.
Medical Evidence Collection
The physical manifestations of sexual abuse may take many forms: 22
Genral
•
•
•
•
•

pain in anal, genital, and urinary area
bruising or swelling in genital area not consistent with history
grip marks on arms or legs and on forehead (seen in children who have been forcefully
sodomized)
injury to lips/pain around throat
penile or vaginal discharge
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I
Sins of Anal Penetration
•
•

acute anal penetration may lead to swélling, bruising, and loss of the normal puckered
appearance of the anus (note that 50% of sodomy cases have a normal-appearing anus)
chronic anal penetration may lead to bowel incontinence and build-up of scar tissue in
abnormal locations

Signs of Vaginal Penetration
•
•
•
•

abrasion or laceration of hymen
abnormal vaginal opening
chronic penetration -- multiple scars around hymen
abnormal function of perineal muscles

Sexually Transmitted Diseases
•
•
•

genital, anal, throat culture for common sexually transmitted diseases (STDs) (see below)
blood test for syphilis/HIV
venereal warts

Other Laboratory Evidence
•
•
•

examination for sperm in secretions (motile sperm may be seen up to five days; nonmotile sperm up to fourteen days)
pubic hair
blood stains on underwear

Other Indicators
•

pregnancy

Whenever a prepubertal child (under approximately 12 years old) or an older child with
no previous voluntary sexual activity is found to have a sexually transmitted disease, the
possibility of sexual abuse should be considered. Because some sexually transmitted diseases
have different incubation periods and can be transmitted by varying methods investigators should
become familiar with the characteristics of certain STDs such as gonorrhoea, chlamydia,
trichomonas, syphilis, venereal warts, genital herpes, and AIDS.23
Medical evidence of injury should be photographed or documented (many hospitals use
standard diagrams for this purpose). The colposcope has come into increased use in medical
The colposcope is a binocular optical
examinations of suspected sexual abuse victims.
instrument providing magnification. Equipped with a high-quality light, it may include a camera
for photographs, slides, or videotapes. It is unintrusive and does not touch or penetrate the
child.24
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In cases of recent assault, the Wood% Lamp is a useful too1. 25 The Wood's Lamp is
an ultra-violet light that can scan clothing or the body for evidence of dried or moist secretions,
stains, or subtle injuries. Semen usually reflects a green or blue fluorescence under this light.
The child's clothing should be collected as evidence, and arrangements should be made to have
another set of clothing brought to the child.

5.3.4 Backgrounding Alleged Victim
Because the alleged victim may be the Crown's only witness to the accusation, inquiries
into his/her reliability as a potential witness are desirable, particularly if police are unsuccessful
in acquiring any other evidence to support the accusation. Police inquiries may yield
information pertinent to trial issues of capacity to testify, trial credibility, and/or pertinent to
alleged offence impact (on sentencing).
For example, the type of information that would be directly relevant, particularly in cases
where the alleged victim is older, would be: records of prior proceedings resulting from other
allegations by the alleged victim; and treatment records if the alleged victim has received or is
undergoing psychological or psychiatric treatment, especially if treatment began shortly before
or after they had complained or had someone complain to police about being sexually assaulted.
However, police should refer to provincial and territorial privacy and health care legislation
which may affect whether and what access is permitted to them and to the defence (also refer
to Chapter 4.0, Section 4.4.3 above). 26
Previous sexual history of the alleged victim with the person being accused or with other
persons may, in particular cases, be relevant, although this is a highly contentious issue. A
court has authority under the Criminal Code (ss. 276 to 276.4) to permit defence to crossexamine on some or all of this sexual activity history. Section 276(3) of the Criminal Code lists
factors which must be included in the court's consideration of this issue.

5.3.5 Locating and Interviewing the Alleged Offender
If the suspect is known but not located, the police should obtain a warrant and place the
suspect's name on the Canadian Police Information System (CPIC). If public safety is an
immediate concern, a media release should be prepared as soon as possible. The search
continues until the suspect is located.
If the suspect is unknown, the police should consider the following investigative
strategies:
•

canvass the neighbourhood;

•

make a general broadcast (include police agencies within the vicinity);

•

request the assistance of regional, provincial, national, and/or international police
organizations;
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•

check local detention centres and jails or hospitals that have had recent inmate releases;

•

check police reports of similar past incidents that may be connected to the present case;

•

investigate strangers in the neighbourhood;

•

investigate suspicious vehicles in the area; and

•

make a public appeal, for example, a media release, or resort to other avenues such as
Crime Stoppers.

The first interview of the alleged offender for criminal proceedings is the sole
responsibility of the police. If the suspect is lcnown and available, and there is evidence to
support the laying of a criminal charge, the suspect should be arrested, advised of his/her rights
under common law and the Charter and provided the appropriate opportunity to exercise those
rights. Initial contact with the alleged offender should take place at the time and manner
determined by the police investigator. This will, of course, be influenced by the urgency of the
case.
Investigators should gather as much information as possible prior to the interview. For
example, the police should conduct appropriate background checks through police information
systems (CPIC and in-house computer systems), as well as checks of provincial child abuse
registries (if available), and/or provincial child welfare information systems (procedures for
access may vary by provincial/territorial jurisdiction). Information may be accessed in several
ways, including: by consent; under statutory authority (criminal records); under warrant (if
grounds exist); under protection of privacy law (federal or provincial); because of the public
nature of the proceedings that generate the information sought; or by judicial order (other than
warrant). In cases where a suspect has given an alibi, it should be checked if at all possible
before the interview begins.
The interview of the alleged offender should be conducted in private, , free from
interruptions. If two officers are present, one should record the interview while the other makes
detailed written observations of the demeanour and non-verbal behaviour of the accused.
Interviews should be videotaped if possible. At minimum they should be audiotaped. To
succeed in having accused's statement received in evidence at trial, the Crown must:
•

establish, beyond reasonable doubt, the statement was freely and voluntarily made, free
of coercion induced by threats or promises or violence (if any) and having regard to all
other relevant circumstances (sometimes referred to as the common law "confession
rule");

•

establish that the suspect was afforded all rights under the Charter, and in particular
advised of the right to counsel, and given access to counsel; and
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•

successfully resist accused's effort, under section 7 of the Charter, to establish by a •
preponderance of evidence that the accused did not make a free choice as to whether to
remain silent or speak to police, thus rendering reception of the accused's statements
unfair and inadmissible.

Investigators should begin by establishing rapport with the suspect. Open-ended questions
will likely generate more information than leading or specific questions. Determine if the
suspect can corroborate any of the information provided by the child, such as: an admission of
familiarity with the child, the child's family, or the child's routine; consistency of the child's
description of the suspect's physical features, residence, or possessions; or acknowledgement of
time spent alone with the child.'
Common reactions and explanations of the suspect include denials and excuses,
minimization of the incident, or blaming of the child. In dealing with the alleged offender, the
investigator must keep in mind the need to provide immediate protection for the child, and for
any other children potentially at risk from the alleged offender.
In intrafamilial abuse cases, child protection workers will generally want to conduct their
own interviews with the alleged offending parent or caregiver, to begin their planning about how
to deal with the child. Some child protection cases emphasize the legal duty of child protection
workers to maintain contact with parents who are suspected (or found guilty) of abuse.
Continuing police contact with child protection workers is desirable as workers may secur e.
admissions or other relevant information. (Police should be aware, however, of the problems
with use of such information, as discussed in Section 4.4.3 in Chapter 4.0.)

5.3.6 Aids to Investigation
There are several tools available that the police may use to aid in their investigation.
Police should be aware, however, that the employment of most of these tools requires the
informed consent of the subject, and the results may not necessarily be admissible as evidence
in court. Judicially authorized wiretaps and other forms of electronic surveillance, however, do
not require consent of the subject.
Electronic Surveillance

In circumstances prescribed by the Criminal Code, a judicial order may be made
authorizing electronic surveillance, such as wiretaps, as part of a criminal investigation; namely:
•

interception of private communications (such as by telephone) provided the offence under
investigation in relation to alleged sexual mistreatment is suspected under Criminal Code
s. 271 (sexual assault); 272 (sexual assault with a weapon, threats to a third party causing
bodily harm or party to the offence with another person), or 273 (aggravated sexual
assault) (Criminal Code, s. 483);

•

use of an electronic tracking device (Criminal Code, s. 492.1);
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s. 492.2(1));

•

use of a telephone number recorder (Criminal Code,

•

use of "any device or investigative technique or procedure ..." that would, if not
authorized, constitute an unreasonable search or seizure in respect of a person or a
person's property (Criminal Code, s. 487.01(1)), including observation by use of a video
camera (Criminal Code, s. 487.01(4)), provided the authorization does not permit
interference with any person's bodily integrity (Criminal Code, s. 487.01(2)).

Polygraph'
The polygraph is an instrument used to detect and record several physiological functions
of the human body. It is comprised of a cardiosysmograph, to measure blood pressure and pulse
rates; a pneumograph, to measure respiration changes, and a galvanograph, to measure skin
conductivity and resistance. Although commonly called a "lie detector," neither the polygraph
nor any other known device detects lies. However, by monitoring some physiological functions
during controlled questioning, a trained polygraph examiner offers opinion on truthfulness of a
person about answering questions concerning issues under investigation. A polygraph
examination of a suspect is an aid to investigation, not a substitute. Alleged child victims should
not be subjected to a polygraph.
To conduct a proper examination and subsequent interview, an examiner must be
conversant with all aspects of the investigation. Investigation is the foundation for an
examination. A thorough investigation and interview of a subject should be done 'first and all
case information be made available to the examiner including:
•
•
•
•
•
•

statements;
occurrence reports;
photographs and diagrams of scene;
forensic reports;
background and criminal records; and
alibi and subsequent checks for each subject.

Subjects should not be threatened with polygraph examinations to force admissions. Nor
should investigators tell subjects the test is inadmissible. If asked about admissibility, police
should refer the questions to the examiner. Suggesting that the test is inadmissible could be
ruled an inducement to making a statement, and could result in lower responsiveness
physiologically. If examinees are apprehensive, have them discuss their concerns with the
examiner. Agreement to be tested is not necessarily a sign of truthfulness. Many subjects will
be very agreeable and cooperative when asked, only to fail to show for testing later. Further,
subjects who are used to lying may "fool" the polygraph test.
Neither the results of a polygraph examination nor the fact it was conducted are
admissible in evidence;" both because the process is not, judicially, regarded as sufficiently
valid to deserve reliance and because its function -- the detection of deception -- is the
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responsibility of courts.' Utterances by an accused, before or during or following a polygraph
examination may, however, be received in evidence.'
Voice Stress Analysis
Voice stress analysis (VSA) uses the same question and administration techniques as
polygraphy; employing equipment designed to measure vocal arousal rather than blood/pulse
rates, respiration and skin conductivity. On the same bases as the results of a polygraph, VSA
conclusions are likely to be inadmissible as evidence.'
Statement Validity Assessment
Statement validity assessment (SVA) is a procedure for eliciting statements from children
allegedly experienced or witnessed crimes, particularly child sexual abuse, and for
have
who
evaluating them. It consists of three interrelated modules: interview guidelines, criteria-based
content analysis, and validity checklist; dedicated to determining whether a statement contains
characteristics presumed to accompany reports of experienced events.' Consciously or
otherwise, one or another form of statement validity assessment has always been a part of police
work. For the same reasons as apply to a polygraph examination result, the conclusions of
police investigators about SVA are likely inadmissible. However, in some cases, opinion
evidence from a mental health expert may utilize SVA and be admissible.
DNA

To determine whether a complaint of child sexual abuse can be strengthened, police have
recently, quite successfully, resorted to DNA analysis. A process of scientific comparison of genetic material from a suspect (where procurable) and from an alleged crime scene,
complainant, or other material source, the results of DNA typing are routinely received in
evidence in Canada. DNA is the abbreviation for deoxyribonucleic acid; a substance found in
genetic material.
DNA typing has historically depended, for collection of human genetic material from
suspects and accused -- essential to DNA typing -- on consent of the suspect or accused. A case
in point is R. v. Borden.' There, police were investigating two suspected sexual assaults. A
suspect was arrested and charged for the second of them. Asked by police for genetic material
to assist their investigation of the second assault, accused signed a consent to do so "for the
purposes relating to ... investigations." Accused did not ask and police did not inform accused
what "investigations," in the consent document, covered. Police obtained samples of accused's
scalp, pubic hair, and blood. The blood enabled police to link accused to the first suspected
assault and was, apparently, the only forensic link between accused and that assault, for which
he was also charged. Supreme Court of Canada held that police improperly obtained the blood
from accused whose conviction on the first suspected sexual assault was, therefore, set aside.
Among the Court's reasons was that in order for a person to consent to taking of something from
him, the person must have sufficient information to understand exactly the reasons for
consenting.
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Police often, for the purpose of conducting an investigation, employ specially-trained and
experienced persons who are members of the police agency, lay staff, or service providers from
the private sector. Involvement of such specialists should be discussed with police supervisors,
particularly if there is any question concerning their qualifications. If the circumstances of the
complaint and subsequent investigation warrant the assistance of a specialist (often legally

I
'I
t
I
I
I
t
I
I
I
I
I
I
I
I
I
I

134

1

Police must be satisfied that the scope of a consent mirrors the scope of an accused'sknowledge as to the consequences of giving the consent. The first criminal prosecution in
Canada to admit results of the current DNA typing methods35 came about only because
accused, on advice of counsel (to the lasting regret of both), volunteered the blood sample which
matched semen stains found on the sexual assault complainant's clothing. Genetic material often
includes blood, semen, vaginal secretions, saliva, hair, fingernail, skin, urine, and feces.
Proposed amendments to the Criminal Code would authorize police to apply for a warrant
to obtain DNA material (by plucking hair, swabbing skin cells from mouth or lips, or drawing
a few drops of blood) on proof they have reasonable grounds to believe a specific offence has
been committed.
Challenges for investigating police officers include: getting the consent of the suspect
or a warrant; obtaining sufficient sample (sometimes referred to as "trace" evidence); preserving
the integrity of sample (including continuity), and helping the Crown to ensure evidence typing
and results unfold in a manner that avoids a court being overwhelmed, hence confused, by the
underlying theoretical aspects of DNA chemistry and biology which are necessary to justify the
considerable weight the evidence deserves.
Hypnosis
Evidence resulting from employment of hypnosis (a relaxation-inducing process relying
on verbal or a combination of verbal and physiological methods) to assist a person recall
memory, has been occasionally received in evidence. In deciding what weight to give, the
resulting evidence is likely to be subjected to careful scrutiny to determine whether the process
has contaminated the person's memory and resulting recal1.36
Narcoanalysis
In contrast to hypnosis, narcoanalysis relies on intravenously-injected sodium pentothal
or sodium amytal (sometimes and incorrectly labelled "truth serum") to reduce a person's
inhibition and thus render the person more conducive to answering questions put to him/her.
Occasionally, evidence resulting from use of this process has been admitted at trial. In so doing,
the court has recognized the process as a means of retrieving memory, for example repressed
memory, but has declined to accept that the admitted evidence is truthful solely by dint of the
means used to procure it. Rather, the court has reserved the right to consider, in a particular
case, how much weight, if any, to accord drug-triggered memory recall.37

Use of Specialists and Experts

I

referred to as an "expert") in a subject or technique that is new and/or controversial (for
example, assisting the police in eliciting a person's memories) legal advice should first be
obtained on whether a specialist should be used, who should be used, and how their assistance
should be employed.
Whether or not there is a possibility that the specialist will be called as a witness,
specialists should be engaged with the following understandings: they should be impartial; the
information they provide should not be coloured by police opinion; information about the process
and results of their work may be disclosed to the defence; and they may be called to testify as
a witness by Crown or defence, or both.
5.3.7 Further Investigation Outcomes
If the suspect is identified and apprehended and the police believe that the evidence'
obtained through the investigation is legally admissible and if believed will result in a conviction,
then the officer should charge the suspect with the appropriate offences. If there are any
questions concerning the admissibility of evidence or other complex legal issues, the Crown
prosecutor should be consulted.
Even if evidence is insufficient to lay criminal charges, child protection proceedings
should be considered if the suspect is a family member or has access to the alleged victim
through contact with the family.

5.4

Follow. Through

The police officer's role should not be limited to investigating reports, laying charges,
and giving evidence at trial. If criminal charges are laid, it is essential in cases involving sexual
offences against children for the police to maintain contact both with the alleged victim and their
caregivers as well as the Crown prosecutor. In general, the police should keep the victim and
his or her caregivers informed regarding the progress of the case, and as well should ensure that
appropriate support mechanisms are in place for the child who was allegedly victimized.
Support of the alleged victim is particularly important in child sexual abuse cases,
because the main source of evidence for conviction is often the testimony of the child. Every
step should be taken to ensure that the child is prepared for testifying in court. Many large
urban communities have established victim/witness programs to assist the investigator in the
court orientation process. Smaller urban communities and rural communities may rely on the
investigator or other persons familiar with the court process to assist in this (please see
Chapter 6.0).
The follow through stage begins with the arrest of a suspect and ends with the final
disposition. It may, in some situations, also include appeals. The legal procedural and
evidentiary issues relevant to this time period are discussed in Section 4.4 of Chapter 4.0, and
thus will not be discussed in detail in this chapter. However, given that these tasks are
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sometimes overlooked, the police role in the interim release, requesting aids for testimony of
the child in court proceedings, and sentencing dispositions will be briefly outlined below.

5.4.1 Interim Release
In cases of alleged sexual offences against children, police should collect information
relevant for setting the conditions attached to the release of the accused. They should contact
the alleged victim's parents and others relevant to the child, such as school teachers, to
determine what specific conditions might be necessary to protect the alleged victim. All those
contacted should be reminded of the importance of confidentiality to protect the alleged victim
(see Chapter 7.0).

5.4.2 Aids to Testimony
Investigators should inform the Crown prosecutor as soon as possible if aids to testimony
during court proceedings will be required. If the child requires the use of a screen, for example,
it may be necessary to have experts testify as to the need because judicial approval is required
for this aid. The more common courtroom procedures that may be considered are listed below:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Videotaping children's testimony (s. 715.1)
Use of screens to block the child's view of the accused (s. 486(2.1))
Use of closed circuit television (s. 486(2.1))
Use of microphones
Use of booster seats
Testifying with the aid of props and aids
Child being allowed to bring toy, blanket, etc.
Holding child on the knee of an adult while testifying (s. 486(1.2) - (1.4))
Adult to be allowed to accompany child to the stand (s. 486(1.2) - (1.4))
Support adult in courtroom (s. 486(1.2) - (1.4))
Clearing spectators from the court (s. 486(1))
Bans on publication (see Chapter 7.0)
Child turned away from the accused
Expert acting as child's interpreter
Expert testimony concerning the significance of child's testimony

5.4.3 Sentencing
In some jurisdictions, police may be asked directly by the Crown prosecutor what their
views are regarding issues related to sentencing (see Chapter 4.0, Section 4.4.7). This may aid
the Crown, particularly in cases involving plea and sentencing negotiations.
Depending on the circumstances of the case, it might also be appropriate for the police
(in consultation with the Crown) to encourage the victim and/or the victim's parents to prepare
a victim impact statement -- authorized under s. 735 of the Criminal Code
which describes
the impact of the crime on the child. Victim impact statements are prepared in writing in
--
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accordance with procedures established by a program designated for the purpose by the
Lieutenant Governor in Council of the Province in which the court is exercising its jurisdiction.
There are procedural differences between police jurisdictions; therefore, police officers should
review their departmental policy and guidelines or consult their local Crown prosecutors. Victim
impact statements are filed with the court prior to sentencing of an accused and may be
considered by the judge at the time when an offender is sentenced. These may also be provided
to the National Parole Board and temporary absence authorities when release of offenders is
being considered. Note, however, that victims who submit victim impact statements may be
subject to cross-examination on those statements.

5.5

Special Cases

5.5.1 Cross-cultural Cases
Differing cultural values, approaches to parenting, views of law enforcement and public
agencies, family constellations, beliefs about sexuality, to say nothing of language differences,
can all affect the investigation and prosecution processes." Investigators should identify and
establish persons or agencies within their communities to assist them with translation matters.
It is the role of the courts -- not the investigator -- to determine whether cultural issues
constitute a potential defence to the facts in issue.

5.5.2 Parental Divorce or Custody Hearings
Although the rate of false allegations made directly by children is generally very low,
there is research indicating that the rate of false allegations may be higher in the context of
separations and divorces than in other situations." Sometimes, allegations may be deliberately
fabricated by a parent to gain a tactical advantage in custody or access proceedings. Parental
mistrust or hostility may result in misinterpretation of innocent acts.
It should be emphasized that while there may be a higher incidence of false or unfounded
allegations in this context, many of the allegations in this setting are founded and each allegation
should be carefully and objectively investigated. Both parties are entitled to respect and fair
treatment, and to have their concerns taken seriously.
In the custody or access dispute the main focus is on the "best interests" of the child,
although abuse may be an important issue. The civil standard of proof and rules of evidence
facilitate proving abuse in this legal forum. Police may be called as witnesses in the civil
proceeding. If the custody or access dispute is proceeding through the civil courts before
resolution of the criminal process, the police will want to monitor it.
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5.5.3 Allegations of Ritual or Satanic Abuse

The words ritual, satanic, and occult are often used interchangeably. When cases of child
sexual abuse contain allegations of "satanic or occult rituals," officers may become focused on
trying to corroborate the "satanic rituals" rather than addressing the issue of whether or not a
child has been sexually abusexl. Many forms of child sexual abuse involve some sort of "ritual"
which is not related to satanism or occultism. (See Section 3.4.2 in Chapter 3.0.) However,
satanic or occult ritualism may become an issue if the charge of conspiracy (Criminal Code, s.
465) is being considered, in which case investigators should employ techniques similar to those
in other criminal conspiracy cases, with emphasis on the search for physical evidence.
5.5.4 False Memory Syndrome

"False memory syndrome" is a highly controversial issue relevant to historical abuse •
cases where an alleged victim of child abuse, now an adult, delayed disclosure because there was
no memory of the abuse until adulthood. In these cases, there is growing concern that
"recovery" of these suppressed memories may be the result of suggestions of therapists.
There is little scientific research knowledge about false memory syndrome. It has not
been recognized as a syndrome by the Diagnostic and Statistical Manual of Mental Disorders
(DSM-IV) of the American Psychiatric Association,' and the subject is highly contentious
within the mental health profession.'
There is no established procedure for determining whether a recalled memory is a
repressed true memory or an induced "false" memory or fantasy.' Once a "victim" comes to
believe in a "false" memory, they may believe deeply in its truth. Many cases of false memory
syndrome, however, do have similarities. They tend to involve adult women in their 30s or 40s
who have been in therapy for problems like depression or relationship difficulties.
Recent case law in the area of repressed and false memories illustrates the importance
of corroborative and expert testimony.' In dealing with delayed disclosures of allegations of
child sexual abuse where there is no previous memory, police should immediately consult the
Crown prosecutor and relevant experts.
5.5.5 Multi-victim/Multi-offender Cases'

While the majority of child sexual abuse cases include single perpetrators and individual
child victims, the last decade has seen a number of cases emerge that have been referred to as
"multi-victim/multi-offender" cases, e.g., Mount Cashel, Prescott and St. George's Cathedral
(see Chapter 3.0, Section 3.4.1). Investigation of this type of case will require the building of
a team that includes representatives from child protection, police, Crown, and victim/witness
programs, if available. A case manager should be identified and assigned to coordinate and
implement the response strategy. Collaboration should be based on good communication
strategies between agencies, information sharing, and clearly defined roles.
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Multi-victim/Multi-offender cases may present special challenges and issues that
investigators should be aware of:
•

The Size of the Investigation
These are complex cases. They may involve large numbers of victims, multiple suspects,
and perhaps alleged incidents occurring in more than one jurisdiction. Investigations are
They require thoughtful preparation and planning.
difficult and time-consuming.
Designing effective protocols is difficult, but necessary, in the middle of such a
community crisis. Don't panic. Take it one step at a time.

•

Involving Other Community Members
A community crisis demands a community response. Community members may become
alarmed when they learn about allegations of the sexual victimization of children in their
locale. Anger, shock, denial, and horror are common reactions. Turn negative attitudes
into positive energy by incorporating the community as part of the solution to the crisis.
Be careful, however, not to let them interfere in the investigation. Community support
groups, involvement in prevention programs, and committee work may provide a
constructive way to alleviate these types of emotions.
Immediately after the first charges were laid against the alleged perpetrators in Prescott,
An advisory
Ontario, the mayor established a series of community committees.
committee of community professionals was chaired by the mayor. Five sub-committees
were created to plan and coordinate follow-up. Those five sub-committees consisted of
many community members who expressed their concern over the crisis in their
community. By taking on the responsibility of trying to prevent sexual abuse in the
future, these committee members felt they were helping their community deal with its
present crisis.45

•

The Large Number of Victims
The number of initial victims can demand considerable response. However, as the
investigation continues, more victims may be identified. The heavy workload, including
the quantity of interview notes, files and reports, may overwhelm investigators.
Consistent recording techniques and filing methods can help avoid confusion. Organize
a plan of action, divide the work equitably, and hold frequent discussion meetings among
investigators.

•

Developing a Long-term Vision of Case Resolution
In many child sexual abuse cases, the time taken from receiving the initial complaint to
investigation and presentation of that case to the Crown prosecutor may be a few days.
Multiple offender/victim cases can take months. Investigators should understand the time
required in these cases and establish long-term investigative goals.
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A contributing factor to lengthy investigations is the time frame covered by the alleged
sexual abuse. In many of these cases, the alleged sexual activity has been going on for
years. This time frame produces a large number of potential witnesses. Witnesses,
however, may be hard to locate and faded memory may make their testimony suspect.
Interviewing these witnesses will also be time-consuming and absorb much investigator
energy.
•

Team Coordination
Single
As the case unfolds, new victims and perpetrators will likely emerge.
investigators or small investigative teams will find their efforts inadequate. New
members may be added to the team. Also, professionals from other disciplines and
experts from outside the community may be brought in. These actions will affect team
dynamics and working arrangements. For example, extra-community experts may
introduce new lines of authority and alternate investigative techniques. Whenever
possible, when using outside experts try to have their skill passed on to community
experts and retained in the community after the crisis is managed and the experts

•

Media Attention
Special consideration on police rapport with the media in complex public cases such as
multi-victim/multi-offender matters is addressed in Chapter 7.0.

•

Interviewing
There are potentially a large number of alleged victims who may be involved. It will be
important to conduct interviews in a timely fashion by investigators who have the
appropriate training and practical skills. In cases where a number of alleged victims
associate with each other, potential contamination issues will have to be addressed.

•

Information Sharing
Relevant information must be shared among the team members while adhering to any
laws regarding confidentiality. This raises issues of what information can be shared,
what notes can be taken by other involved professionals, and the impact of disclosure.
These issues can often be addressed at the beginning of an investigation with the
establishment of clear guidelines and clear direction to non-police members of the team
with regards to evidentiary requirements of the criminal process.

•

Parallel Legal Proceeding,s
Because of the often lengthy delays between the laying of charges and the trial, and the
urgent need to address child protection issues, protection proceedings may precede
criminal proceedings. For example, in the Prescott case, Crown wardship hearings took
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place ahead of criminal court proceedings in several cases. The burden of proof in child
protection proceedings in family court is a balance of probabilities, whereas in a criminal
proceeding it is "beyond a reasonable doubt." Disclosure in family court proceedings
may include evidence collected by the police. This has obvious implications in terms of
investigations where police may not be ready to lay charges (see Disclosure in Chapter
4.0, Section 4.4.3).
•

Change of Venue
Often in this type of a case a change of venue will be requested. If granted, the team
will have to work closely with the agencies in the community in which the trial will be
held.

•

Stress
While investigators in this area may not be subject to a great deal of physical danger,
they are very much at risk with respect to psychological stress. Case managers must
ensure that appropriate mechanisms are in place to respond to investigators' needs.

5.6

Investigation: Checklist

Initial Response

Primary Objectives of the Initial Response

Eli

Initiate an appropriate response to the incident itself

LI

Identify whether a criminal act has occurred

111

Ensure the immediate safety of the

LII

Ensure the

victim(s)

victim(s)

and other possible

victim(s)

and victim's family receive appropriate support and assistance

Gathering Information from the Reporter

LI

When a complaint is received, the following information should be obtained:
•
•
•
•
•
o
•

Name, age, birth date, and address of child, and current school/day care attending
Name and address of parents
Where parents can be reached (home or place of employment)
Incident that precipitated report
Name and address of any witnesses to incident or prior incidents
Present condition of the child
Siblings and/or others in the home of the child
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O
D
D

El

I

Explore and document the following areas:
D
D
o
D

D
o

III

Recent changes in family composition (e.g., marital breakdown)
Names, ages, and location(s) of other children in the alleged offender's care
Other individuals and agencies that know the family

I
I

What, if anything, did the child disclose about the alleged abuse?
How did the reporter react/what did he or she say to the child?
Did the reporter believe the child? Why or why not?
Is the reporter aware of any reason that the child might lie about the suspect?
Does the reporter know of other places the child could have learned sexually
explicit information that would enable the child to make a credible sounding (but
false) complaint?
If the child has physical injuries or medical evidence, does the reporter know of
a reason that is inconsistent with the child's account?
Does the reporter know anything else about the child or suspect that might be
relevant?

If the report is a result of a child disclosing information, explore and document the
following areas:
D
D
D
D
D
D
o
D

What were the circumstances under which disclosure occurred?
Did the child deliberately and voluntarily disclose or did the child accidentally say
something or react to what someone said that caused the witness to suspect abuse?
Was anyone else present?
What words did the child use?
What was the child's emotional state as the child disclosed?
What concerns did the child express?
Did the child provide details? If so, what were they and how were they elicited?
What was the child's attitude toward the suspect?

Notifying Child Welfare Authorities
El

Police should notify child protection services

Ell

Child protection services should immediately inform the police if they receive the
complaint

O

Police and child . protection service should then develop a joint strategy for response,
having regard to whether there is an urgency
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Consider the following circumstances that indicate the need for an immediate response:
•
•
•

If the child is at immediate risk or in need of protection
If the child requires immediate medical attention
If the child or the non-offending parent(s) require immediate assistance

Immediate Protection of the Child

LII

It may be that the child can be protected while remaining in his/her home if one or more
of the following strategies are employed:
•
•

•
•

LI

The alleged offender voluntarily leaves the home and agrees not to contact the
child and there is reason to believe this will occur
The alleged offender is arrested and detained in custody or released on strict bail
conditions forbidding contact between the alleged offender and the child, and
other children if warranted
Support services are provided in the home
Support services such as counselling or psychiatric assistance are provided to the
parent, child, or family

If the child is not safe in the home, and no arrangement short of apprehension can be
made that will ensure the safety of the child, the child protection worker or police officer
must apprehend the child

Secure the Crime Scene

LI

Recording
•
▪
•

LI

Preservation
•

LI

Note the position and condition of the evidence and its relation to other evidence
Note the date and time the evidence was collected, who found it, who collected
it, how it is marked, etc.
The crime scene should be photographed and, where possible, videotaped.

Use proper collection techniques

Obtain a search warrant, if appropriate, and search for the following evidence:
•
•
•
•
•

Evidence of violence -- look for weapons, note and photograph victim's wounds,
damaged clothing, and signs of forced entry
Stain evidence, e.g., blood, semen, perspiration, saliva, etc.
Minute and latent evidence, e.g., fingerprints, hair, and clothing fibres
Articles that may been taken by offender as souvenirs
Pornography
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q

Records, e.g., personal letters, diaries or other correspondence, business records,
audiotapes, home computers (hard drives or diskettes), cameras, magazines,
newspapers, and television guides

Interviewing the Alleged Victim
q

Because of the nature of child sexual abuse, the "team" approach is recommended

q

Always keep the child's well-being as a priority, and recognize the need for the child
protection worker to gather information as equally important

q

Ascertain whether the alleged victim has spoken or been interviewed about the subject
matter of the allegations before police became involved
q

q

Note or document contents of all prior utterances by the alleged victim

The admissibility or the degree of weight assigned an admitted -out-of-court child's
statement may be influenced by answers to these questions:

q
q

Was the statement spontaneous?
Did the statement emerge naturally (whether or not spontaneous)?

q

Did well-meaning professionals elicit the statement by suggestive, leading or
conclusory language?
Was there any massaging of the child's answers?
Were non-verbal cues conveyed to the child during the statement interview?
Was the statement preceded, on the occasion taken or earlier, by coaching or
prompting from concerned caregivers of the child?

q
q
q

Settin
q

It is not advisable to conduct the interview in the location in which the abuse is alleged
to have occurred

q

If the interview room is located in a police station, every effort should be made to
provide a separate entrance and waiting room apart from other police activities

q

If circumstances permit, the interview should be held in a room specifically designed for
the purpose
q
q
q

This room should be quiet and free from distractions
The room should be free of toys, dolls, etc., and any interview aids (e.g.,
drawing materials) should be kept out of sight
If the taping
Built-in audio and videotaping capacities are an advantage.
equipment is visible, make sure it is not intrusive
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The interviewer should sit close to the child at a distance that is comfortable to both

ID

D
D

I
I
I
1

0

I
Il
I
1
I
1
1

Sit either to the side or facing the child
Make sure there are no objects (e.g., tables) between you and the child
If there is another person present during the interview, he or she should sit apart
from the active interviewer and child

When arranging the interview, do not choose a time when the child is likely to be
hungry, sleepy, or otherwise distracted

'

Participants
II

Interagency cooperation often involves both a child protection worker and a police officer
being present for the interview
0

111

Il
I

It is essential that the interviewer acknowledges the presence of the equipment
(whether visible or not) and explains its purpose to the child

D

Arrange in advance who will conduct the interview. Given the requirements of
an investigative interview, it is recommended that the police officer normally
conduct the interview

If a parent insists on being present during the interview the parent or other adult must
sit out of sight of the child and must not participate in the interview in any way

Recording the Interview
Advantages

D

Reduces the number of times the alleged victim must be interviewed, allowing other
investigators, child protection workers and Crown prosecutors to review the child's
statement without re-interviewing the child

Ll

Provides an accurate account of the statement, not the recollections or interpretations of
the interviewer

El

May be used to show the alleged offender, and may be an effective aid in obtaining a
confession or a guilty plea

III

May be used to show the non-offending parent to assist in informing them of the abuse,
in an effort to get him/her to protect the child

0

Shows the degree of skill an interviewer has used

El

Assists Crown in assessing the child's abilities as a potential witness
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LI

Assists investigators in investigations in other jurisdictions

111

May be admitted as evidence, if made within a "reasonable time" of the alleged offence

D

Provides ongoing training for interviewers

I
Other Considerations

I

D

A tape records the child's denials as well as disclosures

El

If the interviewer's skills are inadequate, every error or leading question is documented

D

The cost of using tapes, especially if transcripts are required, is significant

El

The equipment may make the child uncomfortable

II
Il
1

If Taping is Used

D

There should be clear guidelines for when, by whom, and in what cases it shall be used

D
o
D
D
D
O

D

It

is advisable to make two copies of videotapes -- one to be secured as an
exhibit, and one for viewing
There should be provision for defence counsel to view the tape on site, to ensure
that the tape is not copied or given to the accused
The guidelines should include clear direction with regards to disclosure and
maintenance of tapes
If the interview is videotaped, the video picture should focus on the child but also
include the interviewer and any other person in the room
An audio tape backup is essential
Continuity of the video recording is assisted by the interviewer stating the names
of the participants, the location of the interview and the time of the interview at
the start of the tape
Any interruptions in the interview recording should be explained on the
recording.

D

In the absence of video equipment an audio recording may be made

Ill

If no recording equipment is available, a verbatim record of the interview is essential

I

II
/
III
I
I

II
I

General Considerations

D

Always proceed from the most general, open aspects of the interview to the more specific

I

El

Use interview aids (e.g., drawings, pictures, dolls) only if unassisted interviewing has
not worked

I

146

1

•
•
•

Non-suggestive aids (drawings by the child) should be used first if aids are
required
Suggestive aids (anatomically correct dolls) should be used ONLY as a last resort
Be aware that suggestive techniques reduce the likelihood of criminal justice
consequences of child abuse

111

The interviewer should use words and concepts that are appropriate for the age, cognitive
development, and background of the child

LI

Never assume you know what a child means by a particular word; always ask unless it
is obvious

El

Questions or comments that create unreasonable expectations or performance burdens,
or which imply criticism or praise should be avoided

LII

Ask one question at a time. If the child does not answer immediately, the interviewer
should be patient and wait. Repeat or rephrase the question only if necessary

Interviewer Preparation

LII

Prior to beginning the interview, become familiar with as much case material as possible

Beginring the Interview

LI

Greet the child first and consider asking him/her to introduce you to the adult(s) whom
accompanied him/her

LII

Briefly explain who you are and what you do in terms the child can understand

LI

Take time to help the child relax

LI

Try to make the child feel comfortable by initially asking easy questions that are
appropriate to their age, such as last name, birthdate, grade, school, teacher's name,
favourite subject, pets, friends, activities, games, movies and television shows

El

Try to assess the child's developmental level by determining whether they can read,
write, count, tell time, recite the alphabet, distinguish colours, describe favourite
television characters, recall their last birthday, remember Christmas gifts or what they
had for breakfast yesterday

LI

Determine whether a young child can distinguish between telling the truth and telling a
lie and what the consequences are for lying

El

Provide every opportunity for the child to provide his or her own version of the events
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Do not interrupt free narrative
Note questions, contradictions, and inconsistencies for later reference
Do not correct, interrupt or challenge during the narrative
If the child spontaneously mentions the situation or the allegations under
investigation, this phase should be initiated right away. Otherwise the interviewer
must introduce the topic in a general, non-leading manner
If the child does not begin right away, be patient. However, if the child appears
confused, it may be necessary to give a hint to get the child started
Never ask a question in a form that permits the child to avoid or not cooperate
When the child pauses, try to maintain the free narrative
When the child appears to have finished describing the events, the interviewer
should ask open-ended questions
If the child initially provides an incomplete description, do not interrupt; allow
the child to complete the narrative. Only when the child finishes the description
should the interviewer attempt to elicit more details

Cue questions are open-ended questions used to elicit additional detail needed to complete
descriptions of events already described or to elicit information about events suggested
in previous statements or by other sources
q

Ask the child about furniture, wallpaper, ceiling fixtures, and anything else that
would be difficult for the offender to remove or change

q

Direct questioning should be used only if the previously elicited material has inadequate
detail, or requires clarifications of ambiguities, apparent inconsistencies, or
implausibilities

q

Direct questions should elicit additional information without suggesting an answer. They
should always be followed up with an open-ended question

q

Under some circumstances, specific probing questions may be needed, for example:
q
q

The child describes something that seems unlikely, such as having been abused,
but does not remember much about it
There are serious contradictions between or within statements by the child or
others

q

Avoid creating a confrontational atmosphere by expressing confusion and asking for help
from the child

q

If there is a suspicion that the child has been influenced by others, questions may be
asked to evaluate that possibility

q

Leading questions should be resorted to only when every other phase of the interview has
failed to produce sufficient information and there is still reason to be suspicious of abuse
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Ending the Interview

inter■iiew the child should be thanked

Eli

Regardless of the outcome of the

El

Explain to the child what will happen next

for participating

Do not make any promises about future developments that you cannot keep

Li

Ask the child if he or she has any questions and answer truthfully

LI

Give the child your business card as part of the empowering process
Interviews that Deserve Special Consideration

LI

Investigators should seek assistance from professionals when dealing with alleged victims
with special needs, and develop a strategy for interviewing and investigation. Examples
are children who:
•
•
▪
•
•
•
•

Are mentally challenged
Have cerebral palsy
Are deaf, mute, and/or blind
Are under seven years of age
Will not talk freely
Are offenders themselves
Are from a different cultural background

Support for the Child Following the Initial Interview

LI

Ensure that a support person is designated for the child following the initial interview

Conclusion of Initial Response
Assess the evidence to determine if the allegation is:
•
•
O

Substantiated -- incident is believed to have occurred and further investigation
required
Unfounded -- incident is not believed to have occurred
Inconclusive -- possibly cleared otherwise

Further Evidence/Collection of Evidence

Interviewing the Non-offending Parent(s)

LI

Conduct the interview in a neutral setting if possible
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LII

Tell the parent only what is absolutely necessary about the child's disclosure

LI

Let the parent talk in a free-flowing narrative style, then go back to ask specific
questions at the end of parent's narrative
•
•
•
o
•
o
•
o

LI

Can the non-offending parent confirm any behavioural indicators?
Does the non-offending parent recall any times when the sexual activity could
have taken place?
How long has the non-offending parent known about the allegation?
How did the non-offending parent become aware of the allegation?
If the child disclosed, does the non-offending parent believe the child? If so,
why? If not, why not?
What actions has he/she taken since the child revealed the incidents?
What statements has this parent made to the child concerning the allegations?
What statements has this parent made to the suspect concerning the allegations?

Non-accused parents should be told:
•
•
o
•
o
•

Where to obtain support services for themselves and their child
The police case file number, officer's name and telephone number
The child protection worker's name and telephone number
Immediate steps that will be taken in the case
What to expect during the investigative and court processes
How to obtain information about the progress of the case

LI

Caution the parents not to conduct their own investigation

LI

Update the parents on a regular basis as to the status of the investigation

Medical Examinations
D

Attempt to obtain the consents of the child's parents or non-offending parent (or the child
protection worker, if appropriate)

LI

If the suspected assault occurred within the preceding
should be conducted immediately

111

Medical evidence should be photographed or documented

72

hours, a medical examination

Backgrounding Alleged Victim

LI

If appropriate, make inquiries regarding the alleged victim's reliability as a potential
witness, for example:
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D
D

Records of prior proceedings resulting from other allegations by the alleged
victim
Treatment records

Locating and Interviewing the Alleged Offender

D

If the suspect is known but not located, obtain a warrant and place the suspect's name
on CPIC

[11

If public safety is an immediate concern, a media release should be prepared as soon as
possible

El

If the suspect is unknown, consider the following investigative strategies:
D
D
O
O
D
D
D
D

Canvass the neighbourhood
Make a general broadcast (include police agencies within the vicinity)
Request the assistance of regional, provincial, national, and/or international police
organizations
Check local detention centres and jails or hospitals that have had recent inmate
releases
Check police reports of similar past incidents that may be connected to the
present case
Investigate strangers in the neighbourhood
Investigate suspicious vehicles in the area
Make a public appeal, for example, a media release, or resort to other avenues
such as Crime Stoppers

Ill

If the suspect is known and available, and there is evidence to support the laying of a
criminal charge, the suspect should be arrested

D1

Gather as much information as possible prior to the interview of the alleged offender

El

If the suspect has given an alibi, it should be checked before the interview begins

D

The interview should be conducted in private, free from interruptions
D

D
D
D

If two officers are present, one should record the interview while the other makes
detailed written observations of the demeanour and non-verbal behaviour of the
accused
Begin the interview by establishing rapport with the suspect
Open-ended questions will likely generate more information than leading or
specific questions
Determine if the suspect can corroborate any of the information provided by the
child
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o

Common reactions and explanations of the suspect include denials and excuses,
minimization of the incident, or blaming of the child

Aids to Investigation
•

Consider the use of the following aids to investigation, and obtain informed consent, if
necessary
El
D
O
D

Electronic surveillance
Polygraph
Voice stress analysis
Statement validity assessment

D

DNA

O

Hypnosis

D

Use of specialists and experts

D

III

I

Narcoanalysis

I

Further Investigation Outcomes
D

I

If the suspect is identified and apprehended and the police believe that the evidence
obtained is legally admissible and if believed will result in a conviction, then the officer
should charge the suspect with the appropriate offences

I

C

If there are any questions concerning the admissibility of evidence or other complex legal
issues, the Crown prosecutor should be consulted

I

D

If the evidence is insufficient to lay criminal charges, child protection proceedings should
be considered

I

Follow Through

I

El

Maintain contact with the alleged victim and their caregivers, as well as the Crown
prosecutor

LII

Ensure the appropriate support mechanisms are in place for the alleged victim

Interim Release
•

Collect information relevant for setting the conditions attached to release of the accused

•

Contact the alleged victim's parents and others relevant to the child to determine what
specific conditions might be necessary to protect the alleged victim

•

All those contacted should be reminded of the importance of confidentiality to
protect the alleged victim
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Aids to Testimony

q

Inform the Crown prosecutor as soon as possible if aids to testimony during court
proceedings will be required

Sentencine
q

Police may be asked by the Crown prosecutor what their views are regarding issues
related to sentencing

q

It may be appropriate for the police (in consultation with the Crown) to encourage the
victim and/or the victim's parents to prepare a victim impact statement

Special Cases
q

Be aware of challenges and issues that may be present in special cases such as:
q
q
q
q
q

Cross-cultural cases
Parental divorce or custody hearings
Allegations of ritual or satanic abuse
False memory syndrome
Multi-victim/multi-offender cases
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CHAPTER 6.0 VICTIM SUPPORT
Child sexual abuse can be an overwhelming experience for both child victims and their
family members. Too often a lack of sensitivity toward the needs and fears of child sexual
abuse victims and their families results in their revictimization and an ineffective criminal justice
system response. Because the criminal justice system was not designed to consider the needs
of children, these victims and their family members require special help in coping with the
effects of participating in the criminal justice process. For example, lack of support in
understanding the system, in preparation for court, or in how the case is proceeding can create
unnecessary trauma for these children, limit their effectiveness as witnesses, and diminish the
possible success of investigation and prosecution. In addition, family members who are not
informed of court procedures may not be able to give these children the continued emotional
support necessary to manage the stress of providing testimony.'
Child sexual abuse cases may also present unique conditions for the criminal justice
system. The investigative and legal processes are often not clear and providing evidence of
events can be confusing for the child. Police recognition and understanding of the victims'
needs can help. One cannot, for example, underestimate the potentially serious long-term
psychological or physical injury created by child sexual abuse. These effects are particularly
evident for victims who have been chronically assaulted. Also, children who continue to live
with their family in their community face special challenges. These challenges are particularly
obvious when the assault becomes very public or involves intrafamilial abuse in which the
alleged perpetrator maintains contact with the victim or other family members.
This chapter provides information designed to assist the police in these matters. The
chapter begins with a discussion of how to identify the types of support a child sexual abuse
victim may require. To further police ability in offering advice to victims and their families,
the characteristics of support programs such as treatment or court preparation are described.
The chapter offers the police basic information on victim support. This knowledge is useful
whether, as often occurs in small communities, the police are more personally involved with
victim support, or whether they are merely helping a victim access support services.

6.1

Personal Support Services
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Child victims and their families should be offered substantial personal support designed
to address the consequences of child sexual abuse. This support can take the form of short-term
crisis intervention such as emergency housing, assistance at school, medical care or sexual abuse
counselling. It can also involVe long-term care such as continued treatment sessions with a
mental health professional, attendance at sexual abuse support groups, or foster home placement.
The extent and nature of support depends on a number of factors including: (1) the type and
incidence of the abuse; (2) the emotional and physical effects of the abuse on the victim; (3) the
victim's response to investigation and prosecution procedures; (4) the extent and nature of the

public's awareness of the sexual abuse; and (5) the services available in the community where
the child resides.
Much of this individual and family support is provided by established agencies that may
be bound by law or interagency protocols to handle child sexual abuse cases. For example,
child welfare authorities or hospitals both address the emotional and physical needs of victims.
Other agencies may bécome involved through their lcnowledge of child sexual abuse matters;
transition houses or victim support groups may assist these children and their families. The
police position as members of the criminal justice system gives them a supportive role, mainly
during the investigation and prosecution of these child sexual abuse cases.
6.1.1 The Police Role in Victim Support
By offering appropriate victim support, the police can ease the emotional trauma of child
sexual abuse and assist child victims through the investigation and prosecution process. The
extent of that role often depends upon community size and the types and range of child sexual
abuse resources available in the community. For example, many communities have provided
strong victim support by creating formal child sexual abuse protocols among their health, child
welfare, and police agencies. In such cases, both an investigative officer and a child protection
worker may interview the child and decide, together, to arrange a medical examination.' If the
abuse is intrafamilial, the two investigators may discuss protective action, such as placement of
the child in a foster home. This collaborative approach makes all agency resources immediately
available to child victims and their families. It also ensures more effective co-ordination of the
investigative, prosecutory, and protection activities needed in response to this crime.
However, many small communities may not have access to this type of interagency
resource base. The people in these types of communities may often rely on the police for
guidance. Some child welfare agencies may also offer only limited services to cases involving
extrafamilial abuse, especially where the child appears to have family support. Because the
police are often the first agency contacted when abuse is disclosed,' they represent an immediate
source of assistance to child victims and their families. Police knowledge of child sexual abuse
issues, the types of resources in their community, and their own attitudes and behaviour can
have a profound impact on the way child victims deal with their abusive experience and their
ability to testify effectively against their abuser.
Although victim support may cover a wide range of emotional, physical, and social
concerns that do not directly fall within the police mandate, the police still need to be actively
involved in ensuring victim support. Although the police are not legally responsible for most
support regarding personal care or preparation of the child witness for court procedures, they
do have some basic roles arising from their primary involvement in case investigation. The
police may, for example, fïnd themselves responding to a situation requiring immediate crisis
counselling. They may also become involved with the family through their need to maintain
knowledge of the case and its status. Some victims may require medical attention or physical
protection from the perpetrator. In these cases, the police may notify child protection services
or give the family a list of child sexual abuse counsellors in their community area. Police
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expertise in these matters ensures the likelihood of this advice being followed. To be effective,
this advice must be given by a police investigator who thoroughly understands the child victim's
needs.
Many child victims and their families may worry about schoolmates, friends, neighbours
or other community members learning of the situation. The police can alleviate this concern by
talcing efforts to minimize public knowledge of the abusive situation. For example, the police
can suggest that school authorities take precautions to protect the victim's privacy. They may
also advise the media of its legal and moral obligation to protect the victim's privacy. Police
authority in their community makes it more likely that these agencies will follow their directives.
The police can be of particular assistance in ensuring that victims and other family
members are aware of the status of the court case. They can also inform victims and their
families of the where,abouts of the accused both during and after the trial and the likelihood of
incarceration.
Finally, the police can help the victim prepare for the court experience. This issue is
discussed thoroughly in Section 6.3 of the chapter. Court preparation involves giving the victim
and non-offending family members information on the progress of the case, the status of the
Proper support often ensures more
accused and the implications of the court sentence.
convincing child testimony and more effective investigation and prosecution results. Victims and
non-offending family members who see their perpetrators punished can gain positive support for
long-term recovery from their sexually abusive experience.'
The police must be cautious, however, in the extent of their involvement in these areas.
Many of the services and roles described in this chapter should ideally be provided by others,
such as victim witness court services, health professionals, and sexual abuse crisis counsellors.
Yet, because many communities do not have these resources, it may not always be possible to
rely on these services. In these cases, the police may have to go beyond referral and help
develop these services themselves.
When considering victim support, the police should: (1) know what services may be
needed to support child victims and their families; (2) identify and make note of the victim's
particular needs; and (3) facilitate contact or make a referral to the appropriate resource agency.
If no service is available, then, assume the "all things to all people role" and take the necessary
responsible actions. Police working within small communities often face this situation realizing
that they have to do what they can for their community.
The police may offer victim support by:

•

providing information on counselling services and resources in the community;
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maintaining the privacy of child victims and their families; and

•

helping to educate and prepare child victims and their family for court.

6.2

Treatment

The consequences of child sexual abuse differ from person to person, but in many cases
some level of therapy or intervention is required.5 Many children have been victimized by a
person in a position of trust, often a family member. When the child discloses, or someone else
reports the abuse, it often means disruption of the family system. Development may be impaired
for children sexually abused prior to the age they have knowledge of sex and sexuality.
Children often consciously and unconsciously question themselves, their environment, and their
relationship with others. It is important for the frontline officer, and others involved, to be
aware that the victim's trauma level may not be readily apparent. Immediate therapeutic support
should always be considered.
Police may be expected to make detailed non-conclusionary statements about the child's
mental and emotional state during the interview and investigation. It is therefore important to
be aware of victim's issues and some of the terminology and practices related to assessment and
treatment of victims of child sexual abuse.
One of the most important factors in the degree of trauma the child will experience is the
reaction by others to the disclosure. Studies reveal that the reaction of the non-offending parent
(most commonly the mother) is key.b Negative blaming or inappropriate responses can
sometimes do as much harm as the abusive act itself.'
The police are often the first contact the victim and family have with the system, and
therefore their response is very important. Their reaction can enhance or hamper future
treatment and can affect the child's willingness to provide evidence and testify in court. As first
contact, they often play an important role in referrals.
It is critical that the victims' needs are considered from the beginning. The longer the
child waits for assistance with the healing process, the more trauma the child is likely to
experience. All professionals, including police, must be acutely aware of the child's needs and
avoid reinforcing myths. The common myth that it is better for the child to forget and not talk
about the abuse can be particularly damaging and can impede investigation and prosecution of
the case.
By better understanding the victim's immediate needs, types of trauma, treatment issues,
types of therapeutic approaches, and the connection between treatment and investigation, the
officer's ability to support the victim and investigate the crime are enhanced.
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6.2.1

Initial Considerations

A number of important questions should be considered by the police if the first contact
with the system is to lead to support for the child and an effective investigation.
•

Does the child have supports in place to help them through the investigation and
prosecution? Is the biological family supporting the child?

•

How is the child coping? For example, does he or she have suicidal

•

Is there denial by family members or conflict about truth?

•

Is there a conflict involving family members that do not want the victim to talk?

idea.tion?

Child sexual abuse is an intrusive act. It is important that professionals, such as police, not also
be intrusive. Respect the child's emotional and physical space. Speak calmly in a soothing,
confident tone. This will help to reassure the victim and establish trust.'

6.2.2

Trauma

It is difficult for professionals to assess the trauma experienced by victims of sexual
abuse. Each individual reacts to the abusive situation differently. The impact can be very
different within a group of children abused in the same manner, by the same perpetrator over
the same length of time. Often professionals look exclusively at the following four factors when
attempting to determine how a victim has been affected: 9 (1) age at onset of abuse;
(2) frequency of abuse; (3) whether penetration has occurred; and (4) whether violence is
present. These are not necessarily effective measures when dealing with victims of child sexual
abuse. When attempting to assess current trauma or predicting trauma that may be experienced
later in life, researchers look at the following:'
•

Sexual responsiveness. This refers to sexual stimulation and/or sexual responses
experienced during the abusive act and/or upon recall of the events that took place.

•

Terror, not violence. The anticipation of the abuse about to take place was found to be
prevalent with victims who experienced repeated abuse. Actual physical violence need
not be present; prolonged periods of abuse, and terror building in the time between
anticipation of the abuse and when it actually occurred is important.

•

Whether the victim often sees the perpetrator in a very different role. If the perpetrator
is a caring or nurturing parent, for example, the child may experience ambivalent
feelings. Sometimes this is the only affection the victim has received. The statement of
a girl who hadn't disclosed, but whose father had been convicted of abusing other
children in and out of the biological family provides a strong example. "I may not agree
with what my dad may have done, but he is the only father I have, and I want to have
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contact with him." She felt the system had let her down by denying contact with her
father.
•

Whether the person sees him/herself as a victim. Perpetrators tend to choose victims
with low self-esteem, and blame is often directed inward. Some perpetrators deliberàtely
make the victim feel guilty, wrong, or unacceptable. Making children feel like willing
participants is another common way sex offenders enhance children's shame and guilt.

•

Whether trauma is evident. The trauma may not be immediately evident in younger
children, but early intervention is still key. E,arly therapy helps ensure the abuse is not
the base from which the child's development occurs. WorIcing through issues at this
stage supports appropriate child development.

•

Coping mechanisms utilized. Coping mechanisms can be self-destructive. Alcohol and
drug abuse, criminal behaviour, domestic violence, eating disorders, suicide attempts,
promiscuity, self-inflicted injury, and dissociation are forms of coping. Through
dissociation, victims separate themselves from the abusive act, thereby separating
themselves from the experience of the abuse. This may be a needed survival technique,
but the person can go on in life not knowing why they are responding adversely to other
circumstances (e.g., touch).

•

Secrecy. The longer the secret is kept, the more the victim's development is based on
the abusive act.

•

Reaction to disclosure. Reactions of professionals, family or significant people, and
subsequent institutionalization or splitting of the family can all add to the trauma.
Failure to respond in an appropriate manner can have devastating consequences for the
victim and the investigation. For example, a teenage male victim disclosed bizarre
sexual behaviours he experienced at the hands of his father and stepmother. The
professional reaction was one of disbelief and questioning. The victim responded by
running away from home. He was later found selling drugs and abusing alcohol. A year
later, an adult came forward with supporting information. The victim's life style and
mistrust of the system made him a poor witness. He was no longer open to therapeutic
intervention and family members were concerned he was now perpetrating on younger
children.

•

Trauma bond with the perpetrator. The traumatic bond can continue even if the victim
has no contact with the perpetrator. In situations where the perpetrator is deceased, the
bond can be even more difficult to break. An adult woman disclosing historical abuse
talked of this difficulty. She felt people's tendency to view the dead in a positive light
made it particularly difficult to disclose her abuse at the hands of her deceased uncle.
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6.2.3 Treatment Issues for Victims
It is important from the onset to be aware of impact and treatment issues related to child
sexual abuse. Not all children will suffer these types of long-term effects, but many do. An
expert in the field lists ten such issues:"
(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)

(9)
(10)

"Damaged Goods" syndrome
Guilt
Fear
Depression
Low self-esteem and poor social slcills
Repressed anger and hostility
Impaired ability to trust
Blurred role boundaries and role confusion
Pseudomaturity coupled with failure to accomplish developmental tasks
Self-mastery and control

Other issues include sadness and betrayal stemming from the loss of childhood.
How these issues are dealt with by the child, therapist, and police officer are important
in relationship to the contamination of evidence and the effectiveness of the child as a witness.

6.2.4 Types and Characteristics of Therapeutic Approaches
Therapeutic approaches to child sexual abuse vary. Given the need for cooperation and
understanding among the professionals involved, it is important to know and, as much as
possible, understand these various approaches. At minimum, sexual abuse disclosures impact
the whole family. The healing process will be most effective when a number of approaches are
used concurrently. Because the non-offending parent's reaction is key, it is often best for the
parent to be involved in the therapy process. The following therapeutic approaches are
commonly used by experienced therapists.
•

Individual. Individual therapy refers to any therapy that focuses on one person -- most
often the victim. Other family members may receive individual therapy as well (e.g.,
offender, mother, siblings).

•

Group. In group therapy, victims are together in a group and have the ofiportunity to
share their feelings. This approach helps the child/adult see that they are not alone,
which can normalize the feelings they are experiencing.

•

Dyadic. Dyadic therapy most commonly refers to mother/child therapy, but can include
other dyads as well, such as sibling therapy.
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•

Play. In this approach, young children who have difficulty verbalizing are able to
explore issues through the use of play. Sometimes art work is used as part of play
therapy.

•

Family. All family members are involved in this approach, which aims to help families
establish healthy relationships.

•

Self-help. Self-help therapy is generally more relevant with adolescents and adults than
children.

6.2.5

Treatment for Adolescents and Adults

The effects of childhood sexual abuse on adolescents and adults are similar. They can
include: increased dependency and feelings of helplessness; poor self-image and lack of
confidence (which can result in serious dysfunction or disability); a tendency to pick abusive
relationships and abuse of their own children; and a tendency to distrust their own reality and
disconnect from childhood memories.'
Symptoms displayed be adolescents disclosing abuse include depression, withdrawal,
eating disorders, sexual promiscuity, suicide attempts, sadness, fatigue, illness, and selfmutilation to express emotional pain. ° This list is neither complete nor are these symptoms
unique to child sexual abuse. Absence of these symptoms does not mean a child has not been
sexually abused nor does the presence of one or more of these symptoms mean that the child is
a victim of sexual abuse. They are serious warning signs. Other effects may be: anti-male
feelings; low self-worth; self-blame and hatred; shame; guilt; fear; anxiety; chronic depression;
mistrust; sexual maladjustments; difficult marital relationships; and hatred toward their mothers
and avoidance of affection and intimacy.'
Treatment issues for teenagers and adults are different from children, in part because of
different developmental stages. Adult disclosures occur for different reasons. For example, an
event such as the birth of a child may trigger memories. Also, if an adult is in therapy for other
issues, he or she may feel better able to cope with the ramifications of disclosing something that
has happened to them as a child.
Treatment approaches vary depending on the therapist involved and the choices the victim
has made. Approaches such as family therapy (involving the original biological family) may not
be possible or wanted. Self-help groups are more common for adolescent and adult victims.
The media can have an impact on adolescents and adults. If a victim and/or family
receives information through the media regarding their situation, this can become a treatment
issue for them. Teenagers and adults are more apt to be aware of societal attitudes portrayed
through these means.
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6.2.6 Treatment and Investigation
Due to the nature of child sexual abuse, there are often many agencies and/or service
providers involved in a case. For example, in cases of intrafamilial sexual abuse, child
protection agencies are required to respond and investigate. If the child or family are in therapy,
evidence and issues may be discussed and further disclosures may occur. It is imperative that
the police, victim, family, therapist, and others involved work closely together, that they
understand and respect the roles and responsibilities of each other, and that they all keep good
records. The following issues are of particular importance.
The police officer and therapist should meet to discuss a number of issues relevant to the
treatment of the victim and the investigation of the case. These issues should be dealt with in
conjunction with the victim and/or parents if the victim is not yet old enough to give consent
themselves.
•

Workingto
together. The police officer and the therapist should discuss how they will
work together to assist the child and family. For example, they should decide what kind
of contact they will have (regular meetings, telephone calls) prior to and during the
course of therapy.

•

Confidentiality issues. It should be determined at the outset what information needs to
be shared and what kind of consents need to be obtained. Increasingly, there are
concerns that defence counsel may want access to a therapist's records.

•

Their respective roles. The police officer and the therapist should discuss how new
disclosures will be handled. It should be made clear that the police are the ones who investigate. Further, it should be discussed whether the therapist will be expected to
testify in court, or if the therapist's notes will be required.

Contamination of Evidence
A good working relationship between the therapist and police is important to enable the
therapist to better understand the legal process, and the police officer to better understand the
therapy process. This is the best way to ensure that evidence is not contaminated and the
viability and strength of the victim as a witness is not weakened, while at the same time
respecting and supporting the healing process.. For example, unless it is damaging to the victim,
the therapist should not discuss specific incidents of abuse with the victim.
Dissociative Identity Disorder
Dissociative Identity Disorder (formerly called Multiple Personality Disorder) is
characterized by "the presence of two or more distinct identities...that recurrently take control
of behavior... [and] there is an inability to recall important personal information, the extent of
which is too great to be explained by ordinary forgetfulness. "15 Individuals with this disorder
frequently report having been severely physically or sexually abused as children. This is another
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controversial issue that may challenge the validity of evidence and witnesses, particularly in
cases. Police should seek Crown advice when dealing with these cases.
historcal
.Multi-victinn/Multi-offender Cases
In multi-victim/multi-offender cases, some treatment approaches, such as group therapy,
may not be viable or desirable from a therapeutic or investigation and prosecution perspective.
Police and therapists should discuss the ramifications of such therapeutic approaches before they
are used.

6.3

Participation in the Criminal Justice System 16

This section discusses approaches designed to help persons responsible for preparing child
sexual abuse victims for court. In many communities, this person will not be a police officer
but a child welfare worker, a victim witness program staff member/volunteer, or a professional
person with expertise on child sexual abuse. However, from the moment children disclose
sexual abuse, the responses of everyone around them can affect their ability, willingness, and
recovery from testifying in criminal court proceedings.' The police are usually involved
throughout the entire investigation and prosecution of these cases. Their support of child victims
and their non-offending family members will greatly affect how these people manage the
consequences of abuse and how they respond in court.

6.3.1

Preparation of Children for Court

Most adults are intimidated by the formality of the criminal court system, the complexity
of its legal demands, and its power to prosecute, judge, and punish.' Testifying in court can
be very traumatic for children who possess little experience of the adult world. This fear and
anxiety may be intensified for those children who did not realize that disclosure of the abuse
meant legal prosecution of the alleged offender. Children who are victims of intrafamilial abuse
may be particularly vulnerable to these emotions because they may believe that they are helping
to punish a close family member. Careful consideration must be given, therefore, to the
emotional needs of child witnesses before they go to court.

Studies on the effects of the criminal court process indicate that: (1) many children find
the court process distressing; (2) the pre-court level of distress can have an impact on the child;
and (3) certain factors may have a negative impact on child witnesses. These factors include
multiple testimony, harsh cross-examination, the age of the child witness (older children are
affected more negatively), lack of maternal support, and lack of corroborative evidence.'
Thus, children may be revictimized by the court process.
The police can help alleviate the negative effect of these factors by working closely with
non-offending family members from the onset of the case. As previously mentioned, the police
are often the first to be called after disclosure. By working with the parent(s) and other family
members, the police can assist them in their acceptance of the abuse and in their ability to help
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the child de-al with its effects. Children who can see their parent(s) comfortable with the legal
process will experience less anxiety and fear over testifying in court.
In addition, children who are prepared for court make more effective witnesses. They
experience less distress and anxiety when they receive accurate information about court
procedures, the functions of the judge, the Crown prosecutor, the defence attorney, and other
court workers. When children understand their role as a court witness, they can answer
questions more accurately. Helping children identify their fears and anxieties before they go to
court can lessen the stress associated with this experience and reduce the trauma or negative
impact involved in testifying. Police have considerable court experience and lcnowledge of the
legal process. By being open about that process and honestly answering the child's questions
about what may happen in court, the police can reduce their anxiety about testifying.
6.3.2 Preparing Child Victims and Witnesses
The rising number of disclosures have led to an increase in prosecution of cases involving
children as court witnesses. Recognition of children's fear of testifying and identification of
their special needs in relation to the courts has led to the creation of several child-focused court
assistance programs in Canada." Some of these programs are court-based, some are
community-based, and some are hospital or treatment-based. One of the best known is the
court-based Child Victim-Witness Support Program offered in Toronto courts (see Appendix A).
Most children experience difficulty discussing their sexual abuse with others. This
difficulty is intensified by the fear and anxiety arising from their position as court witnesses.
Children should not be revictimized by the legal process designed to help them. By adequately
preparing children for court, this experience can become a positive event in their lives. They
can gain feelings of power and control by actively and effectively participating in the legal
process designed to punish their abuser.
Court preparation can be provided in a variety of ways by different professionals.
However, effective court preparation demands an ability to remain child-focused. This can be
a challenge in discussions that deal with sexuality and the complicated requirements of the
criminal justice system. Preparing a child to testify can be made easier by following the
guidelines discussed below.
Professionals Should be Sanctioned by the Court and Properly Trained
The criminal justice system is complicated. Professionals who prepare child witnesses
should therefore have a thorough knowledge of the court system and its demands. This
knowledge is particularly important when answering children's questions about what might
happen in court or what types of information they may be required to reveal. When you
eliminate a child's confusion through accurate information on the court process, you also
decre,ase the anxiety that might lead to ineffective testimony.
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Confusion can be also be eliminated by making all parties involved aware of the need to
provide truthful information to child witnesses. Because many child witness preparation
programs are provided by other community agencies, court officers should be advised of the
program's goals and mandates. These children will be assisted more effectively when all
agencies work together toward a common goal, that is, helping child victims and their families
deal with the trauma of sexual abuse.
Avoid Speaking to the Child About the Facts of the Case or the Evidence
To avoid contamination of evidence, court preparation should not include the facts of the
case but provide general knowledge of the court process and the role of the witness. The Crown
prosecutor should meet with the child to review evidence before court. If new disclosures are
made or if the child wants to discuss case details, the proper authorities should be notified.
Never Promise the Child Something You Cannot Guarantee
Children who are informed about court events will experience more control over their
court experience.Z' However, if they expect something to happen and it does not occur, they
may feel anxious. Also, if they are given particular information and something else happens
they may feel uncertain or betrayed. This lack of confidence can affect their court experience
and the ultimate effectiveness of their testimony. The best practice is to tell children the range
of possibilities that might occur and give them as much information that is available on that
subject.
Do Not Make Assumptions About the Child's Feelings and Fears
Assume nothing. Each child is an individual with different background experiences,
family dynamics and ways of coping with the world around them. Do not tell children how they
should feel or react. Encourage children to talk to you and accept their views with a nonjudgemental attitude. When they feel comfortable with you, they will begin to discuss their fears
and anxieties. Then, you can address those feelings and help them problem-solve how to
manage their court experience.
Always Use Clear Simple Language that is Appropriate for the Child's Developmental Level
The criminal justice system is full of teçhnical terminology and legal jargon which, over
the years, you, as a police officer have come to take for granted. Remember that children exist
in a child's world. Much of this knowledge is beyond their experience or comprehension. By
"translating" these adult words and concepts into words that are understandable, your child
witness will be less confused and his or her testimony will be more effective.

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
1

170

I
1

Meet in a "Child-friendly" Environment

I

Like the criminal justice process, the formality of the court room setting can be
intimidating to children. Child court witness programs are designed to alleviate children's fear
and anxiety about appearing in court. To overcome this fear, hold your meetings in a less
formal, child-oriented environment. If this is not possible, then try to sit children in a position
in which they are at eye level with adults. For example, children may be required to meet with
Crown prosecutors in their offices. By sitting in a chair beside the child rather than behind a
desk, the Crown prosecutor can create a less intimidating and friendly atmosphere. Each child
witness should, however, visit the courtroom and learn the roles and positions of the key players
before attending court as a case witness. This process can also ease the anxiety produced by the
"fear of the unknown."
Always Include an Adult Support Person

1

Children need the support of adults not directly involved in the court process. Many
family members are also just as anxious and fearful about the child's court experience as the
child. These people can play a crucial role in helping the child manage the court experience.
By involving them as an adult support person, they can become part of the court experience and
learn how to help the child cope more effectively.

6.4

In Court Support
-

Child victims can be given a variety of supports as they participate in court. These
supports can provide personal comfort and safety at the same time as they facilitate the effective
provisions of evidence to the court. Police should encourage others such as the Crown
prosecutor to provide these services, where appropriate. Where others are unable to provide
these services, then the police should do so. Remember the needs of the child victims are
unique and often foreign to the criminal justice system. Possible supports for child victims are
discussed below.

Provision of Transportation
The child and possibly others such as non-offending family members may need assistance
getting to and from court. Provision of transportation can be helpful and, if managed properly,
can ensure minimal contact between the public and media as well as the alleged offender who,
if a family member, may possess the only other means of transportation available to the child.

Providing Private Waiting Space for Child Victims and Witnesses
Private waiting space can limit the child's contact with others equally involved in the
case. It can also be helpful to ensure that the waiting area is "user friendly" by providing
activities that may distract the child. Often children may spend considerable time in a waiting
area under constant stress as they consider the implications of their testimony and, perhaps, the
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circumstances of their sexual abuse. Most court waiting rooms provide little to entertain
children. For example, comics, other child reading material, games, and age-appropriate toys
might easily transform an adult waiting room into a child's play area.
Ensure that the Child Can Access Basic Needs
Children should be made aware of washroom locations. Drinks and snacks may be
helpful. The availability of a telephone to call other support persons may alleviate anxiety.
Waiting time may be long and their time in court may be lengthy.
Make Children Aware that They Can Ask Questions
Ensure that children understand that they should ask for clarification when they don't
understand what is being said by adults involved in the court proceedings. They need to feel'
confident in disagreeing with adults where appropriate. Remember that many child victims are
often not emotionally equipped to challenge or question adults including the accused and their
attorneys. If child witnesses are encouraged and supported in their statements, beliefs, and
questions, they can sustain cross-examination and provide more effective testimony.
The Use of "Special" Aids
When asked to identify their fears about court, children repeatedly identify seeing the
accused, not being believed, and repeating the details of what happened to them.' Some courts
are beginning to recognize the need to use special aids as a means of easing these fears and
helping child victims testify. For example, since 1988, the Criminal Code has allowed for the
use of a screen, closed-circuit television, videotaped statements, and the option of a closed
courtroom in sexual abuse trials, upon a judge's agreement. Since 1993, the courts may permit
having a child accompanied to the witness stand by a support person. When a child expresses
the desire or the need for any of these aids, the Crown prosecutor should be notified as soon as
possible so he or she may request them of the judge.
Address the Needs of Children with Disabilities
Children who have physical or mental disabilities represent a high-risk population for
abuse.'
Traditionally, these children have been viewed as incompetent witnesses. 24
However, the criminal justice system must be responsive to all members of society, and
adjustments must be made for these children. For example, children in wheelchairs may sit
beside the witness stand and give their testimony from that position or a deaf child may be
provided with a sign language interpreter.
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6.5

Victim Support: Checklist

Considering Victim Support
•

Know what services may be needed to support child victims and their families

•

Identify and make note of the victim's particular needs, and let the child know they can
ask questions

•

Facilitate contact or make a referral to the appropriate resource agency

Treatment: Initial Considerations

LI

Does the child have supports in place to help them through the investigation and
prosecution? Is the biological family supporting the child?

•

How is the child coping? For example does he or she have suicidal ideation?

LI

Is there denial by family members or conflict about truth?

•

Is there a conflict of interest involving family members who do not want the victim to
talk?

•

Child sexual abuse is an intrusive act. It is important that professionals, such as police,
not also be intrusive. Respect the child's emotional and physical space.

LI

Speak calmly in a soothing, confident tone to reassure the victim and establish trust.

Treatment and Investigation

LI

With the therapist, discuss how to work together to assist the child and family
What

lcind of contact will you have (e.g., regular meetings, telephone calls)?

•

Determine what information needs to be shared and what kind of consents need to be
obtained

•

Discuss how new disclosures will be handled

•

Discuss whether the therapist will be required to testify in court, or if the therapist's
notes will be required
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Preparing Child Victim Witness
•

The Crown prosecutor should meet with the child to review evidence before court

•

Professionals should be properly trained and sanctioned by the Crown prosecutor

•

Avoid

•

Never promise the child something you cannot guarantee

•

Do not make assumptions about the child's feelings and fears

•

Always use clear simple language that is appropriate for the child's developmental level

•

Meet in a "child-friendly" environment

•

Always include an adult support person

spealcing to the child about the facts of the case or the evidence

In-Court Support
•

Provide transportation if necessary

•

Provide private waiting space for child victims and witnesses

•

Ensure that the child can access basic needs (e.g., washroom locations, food and drink,
telephone)

•

Make children aware that they can ask questions

•

Contact Crown prosecutor as soon as possible if the child wishes to make use of special
aids in court (e.g., closed-circuit television, screen, videotape, support person close to
the child)

•

Address the needs of physically disabled or mentally challenged children
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CHAPTER 7.0 PUBLICATION OF INFORMATION
The publication of information conce rn ing child sexual abuse cases is a complex and
sensitive topic. This chapter provides basic information on a number of issues related to the
publication of information with these cases, including: legal issues associated with the rele,ase
of information; legal restrictions on the release of information; strategies for working with the
media; and special issues such as multi-victim/multi-offender cases and the duty to inform the
public.

7.1

Legal Context of the Publication of Information

7.1.1 Releasing Information
In general, publication by police (that is, release by police to the public via media and
othervvise) of information engages the principal legal issues: (1) What may be released? and (2)
What is the authority for release?
What may be released are photographs (or composites) and other photographic
reproductions, plan drawings and sketches, as well as other forms of information to help identify
or locate a suspect or suspected victim or witness. The timing and manner of, and the
explanation accompanying, release of photographs and related material and release of other
information, by police must reflect the right of every person, unless and until found guilty
following trial, to the presumption of innocence (Criminal Code, s. 6(1), Charter, s. 11(d)).
Police publication may be initiated by police or be in response by police or courts to
public requests for information; principally, requests from media. Police may initiate publication
in discharge of their common law duty' to protect the public (such as by undertaking criminal
investigations). Police or courts may respond to public (usually media) requests for information
on the basis of: (1) consent of the person about whom the information is sought (unless
prohibited or limited by law or an order); (2) under statutory authority (for example, to the
extent permitted under provincial or federal privacy legislation); or (3) under an order.
Police may also indirectly publish information. For example, the public may in some
circumstances have access, at court, to information contained in an Information To Obtain A
Search Warrant and the Warrant To Search prepared by the police, if items have been seized
in consequence of execution of the Warrant (but not access to the items themselves)?
Police who publish photos and related materials and other information can, under certain
conditions, raise defences under the Criminal Code (for example, s. 309) if charged for a
criminal libel (such as defamatory libel defined under Criminal Code s. 298) or sued civilly in
defamation for money damages.
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7.1.2 Restrictions on the Public and Publication
Under the Criminal Code, judges have the power to prohibit, limit or impose restrictions
on, access to or reporting of criminal judicial proceedings, including proceedings on charges of
sexual offences against children. Principal among these judicial powers (most of them not
limited to child sexual offences) are:
•

Public exclusion
from an accused's application for leave to have a hearing on whether evidence of
complainant's sexual activity (other than what forms subject-matter of charge)
should be admitted (ss. 276(2); 276.1(3));

1

from hearing under s. 276.2 (where leave for the hearing granted), to determine,
at accused's request, whether evidence of complainant's sexual activity, other
than what forms subject-matter of charge, should be admitted (ss. 276(2);
276.2(1));
if court of opinion "in interest of public morals, the maintenance of order or the
proper administration of justice" which includes (s. 486(1.1)) "ensuring that the
interests of witnesses under the age of 14 years are safeguarded in proceedings
in which the accused is charged with a sexual offence, an offence against any of
ss. 271, 272 or 273 (forms of sexual assault) or an offence in which violence
against the person is alleged to have been used, threatened, or attempted";
in effect, if and to extent court exercises discretion to permit complainant to
testify outside courtroom or behind courtroom screen or other device (s. 486(2.1),
(2.2));
from preliminary inquiry, if "the ends of justice will be best served by so doing"
(s. 537(1)(h));
in effect, if and to extent court exercises discretion to admit in evidence videotape
of complainant's description of acts forming subject-matter of charge where
complainant under-18 when acts allegedly occurred (s. 715.1).
•

Publication prohibition
of contents of, evidence taken, information given, representations made, and
decision on accused's applications for leave to have a hearing (s. 276.1(1)) or on
hearing (s. 276.2) as to whether evidence of complainant's sexual activity, other
than what forms subject matter of charge, should be admitted (s. 276.3);
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of identity of complainant or witness and any information that could disclose
identity of either (mandatory if under-18 witness or complainant requests;
otherwise, discretionary) (s. 486(3); (4));
with respect to search warrant (s. 487) or telewarrant (s. 487.1), in specified
particulars (s. 487.2(1);
of evidence, information, representations, and reasons for decisions at various
judicial interim release hearings; discretionary, if Crown requests, and
mandatory, if defendant or accused requests (ss. 517(1); 520(9); 521(10); 523(3));
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of the fact of tendering in evidence at preliminary inquiry, or on the nature of any
alleged admission, confession or statement from accused tendered in evidence at
preliminary inquiry, until accused discharged at inquiry or subsequent trial has
ended (s. 542(2)); and
-

7.2

of any portion of judge and jury trial from which jury absent, prior to jury
retiring to deliberate verdict (unless jury sequestered during those portions of trial
and thereafter until verdict) (s. 648(1)).

Working with the Media

This section provides a number of specific suggestions on working effectively with the
media. It proposes means for developing a professional working relationship with media
representatives, and discusses specific events involving the media such as press releases and
news conferences.
7.2.1

Dealing with the Media

Don't speculate. If you do not know the answer to a question, say so. If the question relates
to an investigation or other matters, establish the ground rules for the interviews with the media
representatives about the types of information that you can or cannot convey.
Don't make comparisons between jurisdictions. Tailor your response to your community
interest. Answer only for your jurisdiction. Sexual abuse allegations can be managed and
handled in different ways according to the organization of services in various provinces across
Canada. The understanding of the situation in different urban areas confronted with distinct
economic and social circumstances can have an impact on the way in which child sexual abuse
is dealt with by both the media and the community.
Be aware of media requirements. Ensure you are aware of the specific needs and requirements
of representatives from different media. People in the press may, for example, have different
time lines and informational background requirements than those in television and radio. Use
plain, everyday language both in verbal and written communications. Make sure you are clear
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on what is being conveyed. Ensure that your information is accurate. Respond to media
inquiries promptly, even if you are not ready to discuss the matter in detail. Provide the
information you have. Enstire that media representatives are provided with updated information
that gives them background and context to the issues of greatest concern, including trends and
difficulties in the area of child sexual abuse. Assist media representatives in malcing connections
with others in the community who are also involved in this and other issues such as sexual
assault centres or child welfare officials.
Control the interview process. Try to pick a comfortable setting for interviews and press
conferences. Do not be pressed to use a setting that creates anxiety. Establish your control over
the agenda; try to set your message in a context of your choosing; set a time limit.
Encourage the media to develop in-depth, contextual stories on themes such as child sexual
abuse. It is important to educate the public about different types of child sexual abuse, and the
media can provide an excellent opportunity to do this.
Ensure that the media representatives are aware of and know how to contact police
representatives. Media representatives should be aware of how to contact police representatives,
including identifying the alternative or back-up police representatives when needed. Ensure that
matters shared with the media are understood by the various police spokespersons in a consistent
manner.
7.2.2 Press Releases
Press releases are the best way of keeping the media informed, especially when involved
in a rapidly changing public situation. A media release should be designed to diminish
unfounded speculation by providing a full and comprehensive set of accurate, publicly available
facts on the situation. A release should include enough information to sufficiently answer, where
possible, the questions of who, what, when, and where. A written release should include the
nature, location, time of the incident, generic information on the victims, and information on
persons being sought in relation to the incident. If a person is being charged, some particulars
should be noted such as the exact charges laid, duration of the investigation, facts surrounding
the arrest, and recognition of outside sources involved such as child welfare agencies. However,
as noted in the next section, it is important to ensure that nothing is conveyed that violates the
rights of the victim or alleged offender and other parties whose confidentiality is protected in
law.
Press releases may also offer the opportunity to give representatives joint statements
involving the positions both from the police and other agencies such as the child welfare agency,
health officials, and so on who are involved in sexual abuse matters. The media release may
also include the description of suspects, depending on the type of crime committed. Finally, the
police should clarify what lcind of information cannot be made public and why this is the case
in a media release. For instance, there is to be no release of information on the alleged victim
or accused in a child sexual abuse case if this may, in any way, identify the victim as indicated
above.
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Public news conferences should only be used when the seriousness of a situation warrants
dissemination of information to a large media audience as in the case of major incidents, such
as multi-victim/multi-offender sexual abuse cases. They can provide reassurance to the public
that the police are doing their job, and they can be helpful where major public safety concerns
are present, for example, the presence in the community of a previous offender who may be a
suspect in the present crime investigation. Public news conferences, if necessary, should be
called after the press release. Ensure that the press conferences include colleagues from other
organizations and agencies such as child welfare representatives. Be organized, punctual, and
polite in conducting a press conference.

7.3

Special Issues

7.3.1 Multi-victim/Multi-offender Cases
The media may play a major role in any multi-victim child sexual abuse case. Creating
a cooperative relationship with the media under these circumstances requires a clearly planned
communication strategy usually specifically designed for the situation. This may include
worldng out the strategy with other agencies involved in the crisis. An effective media strategy
should ensure that the media's great need for information in such a crisis is met with accurate,
clear information. It should include a commitment to involve the media in recognizing the
beneficial and constructive role they can play with respect to the needs of the larger community
in addressing the many issues flowing from the crisis. It should include sharing with the media
the potentially negative effect that could result from misinformation within a community around
such a situation. These may include a crisis in the community's morale and the psychological
state of its residents, unwarranted fears with respect to the safety of its citizens and consequent,
inappropriate responses, and discriminatory public attitudes directed to particular groups or
neighbourhoods, perceived as potential or actual offenders. An effective strategy should
successfully incorporate recognition of these diverse and valid concerns.
An effective media strategy should ensure that the media are informed of those areas
requiring confidentiality such as investigative information or identification of witnesses and
victims. Police and others in a community dealing with a multi-victim/multi-offender child
sexual abuse crisis may wish to adopt a number of measures required to implement its
communications interests. This may include the development of a protocol recognizing the
specific responsibilities of various agency representatives in communicating with the media.
Thus, for example, a protocol could note that only the police should be involved in discussion
of the criminal investigation on specific cases. It may include the creation of an interagency
committee intended to develop and ensure that the communications strategy is appropriately
implemented. It may include establishing an organizational response within the police service
designed to ensure consistency regarding the crisis as relating to the media.

It may be necessary to engage a media specialist to assist the police and other involved
organizations in developing and carrying out a consistent media strategy. This may be helpful
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where expertise is unavailable to the police and the cases are drawing concerted media attention
from the community and beyond.

7.3.2 Police Duty to Warn
One of the current, major challenges confronting the police in dealing with the
publication of information and the media arises in the determination about if, when, and what
information should be made available to the public on dangerous or harm-causing perpetrators
present in the community or dangerous sex offenders about to be or already released. This issue
is of special interest for police who have information from parole boards or connections with
corrections officials suggesting that the offender is dangerous, is likely to reoffend, or has
refused treatment while incarcerated. This challenge may or may not be related to a specific
case presently under investigation where the past offender may be suspect. It may be based on
the concern for maintaining public understanding and calm through a difficult experience in a
county such as the recent multi-victim/multi-offender case in Prescott. It may be based on a
concern for the victim's right to know. It may also include concern that the victim or his/her
family may choose to pursue liability claims against the police if they have not been informed
of past offenders' presence in their community.
In the last three or four years, there has been a public outcry in various parts of Canada
concerning the lack of information provided by the police regarding released dangerous
offenders. Until recently, the police have declined to disclose information of this nature, for
fear of invasion of privacy lawsuits. However, that response is being reconsidered. Provincial
Attorney's General are moving to support police authorities regarding publication as to
dangerous persons in their community. Police authorities are beginning to perceive that their
duty to warn the public may be paramount and that a lawsuit for invasion of privacy is
preferable to one concerning a tragic death or injury. The courts have yet to settle the legal
entanglements in this emerging area of discontent.
The most recent expression of support for disclosure comes from the Ministry of Justice
in Manitoba. On February 8, 1995, an announcement was made that Manitoba wi ll decide on
dangerous offender disclosure by a committee process. In Alberta, the Attorney General has
offered verbal support (February 3, 1995) in circumstances where the Edmonton City Police
identified a newly released offender who was reported to be a high-risk to reoffend. In Ontario,
a policy and protocol will soon be released advising the police on appropriate disclosure
procedure.
In the context of young offenders, Section 38 of the Young Offenders Act (YOA)
specifically provides for privacy protection regarding disclosures to the community. As a result,
the police face specific legislative limitations concerning young persons. The YOA, s. 38
prohibits media publication of identifying information about young offenders. However,
proposed 1995 YOA amendments (Bill C-37) will facilitate police of information with
professionals who work with youth in the community, such as school personnel. Further, if
police satisfy a youth court judge that there is a "risk of serious harm," members of the
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community may be given identifying information about a young offender released in the
community, though the media will still be prohibited from publishing this information.
Given the complexity involved in managing these public disclosure matters and the
presence of different policies across the country, relevant law reform and uncertainties over the
rights of -Actims, the community and the police, careful consideration must be given to each
specific situation involving the release of information to the media. Where provincial or police
authority does not clarify what action to take, the police should consider their decisions on
existing common law regarding the "duty to warn."
The "duty to warn" is a subset of the police obligation to protect lives and property and
is an affirmative responsibility. The most recent Canadian authority on point is Doe v. Metro
Comm. of Police Toronto.' In Doe, the court ruled that police authorities had a positive duty
in 1986 to warn potential victims of a serial rapist who was then known by the police to be
operating in the Church-Wellesley area of Toronto. No general warnings were provided by the
police, and Doe ended up as a victim of the rapist. In the legal result, Doe's action against
."lorities was permitted, as a relationship of sufficient proximity existed, and foreseeable
poli,
harr.i was c^r.ceivable. However, the court has as yet not defined the scope of the duty to warn
or whether the duty in this particular case was breached.

7.4

Publication of Information: Checklist

Releasing Information
q

Photographs and reproductions, plan drawings and sketches, as well as other forms of
information may be released to help identify a suspect or suspected victim or witness

q

The timing and manner of, and explanation accompanying release, must reflect the right
of every person, unless and until found guilty following trials, to the presumption of
innocence

q

Police may initiate publication in discharge of their common law duty to protect the
public

q

Police may respond to public requests for information on the basis of:
q
El
q

Consent of the person about whom the information is sought (unless prohibited
or limited by law or an order)
Under statutory authority
Under an order

185

El

The YOA, s. 38, prohibits media publication of identifying information about young
offenders, however:

•
o

•

Proposed 1995 YOA amendments will facilitate police sharing of information with
professionals who work with youth
If police satisfy a youth court judge that there is a "risk of serious harm,"
members of the community may be given identifying information about a young
offender released in the community, though the media will still be prohibited from
publishing this information

Careful consideration must be given to each specific situation involving the release of
information to the media

Dealing with the Media

I
D

Don't speculate

D

Don't make comparisons between jurisdictions

El

Be aware of media requirements

D

Control the interview process

D

Encourage the media to develop in-depth, contextual stories on child sexual abuse

D

Ensure that media representatives are aware of and know how to contact police
representatives

III
I
I
I

Press Releases

E

Include enough information to answer who, what, when, and where, including:
o
D

o
D

Nature, location, and time of the incident
Generic information on the victims
Information on persons being sought in relation to the incident

I

If a person is being charged:
O
D
D
D

/

Note exact charges laid
Duration of the investigation
Facts surrounding the arrest
Recognition of outside agencies' involvement
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D

Ensure that nothing is conveyed that violates the rights of the victim, alleged offender,
or others

CI

Depending on the type of crime, the release may include a description of suspects

D

Clarify what kind of information cannot be made public

ID

Avoid public news conferences when not necessary

Multi-victim/Multi-offender Cases
D

An effective media strategy should ensure that media are provided with accurate, clear
information including:
D
D

A commitment to involve media in recognizing the beneficial and constructive
role they can play with respect to needs of larger community
Sharing with media the potentially negative effects that could result from
misinformation

C7

Ensure that media are informed of areas requiring confidentiality

ID

Develop a protocol recognizing specific responsibilities of various agency representatives
in communicating with media, for example:
El
0
D

D

Only the police should be involved in discussion of the criminal investigation
It may include the creation of an interagency committee intended to develop and
ensure that the communication strategy is appropriately implemented
It may include establishing an organizational response within the police service
to ensure consistency

Consider hiring a media specialist to assist the police and other involved organizations
in developing and carrying out a consistent media strategy
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CHAPTER 8.0 PREVENTION
Public acknowledgement of child sexual abuse is difficult. Few adults want to think of
their children as potential victims, or of family members and acquaintances as possible abusers.
Usually the topic of child sexual abuse is discussed as an event happening in someone else's
community, or with someone else's children. These attitudes can create an atmosphere of denial
over the existence of child sexual abuse in one's community and of the possibility of it
happening in one's own family.' Successful child sexual abuse prevention strategies require an
awareness of this ambivalent attitude and the potential of denial hindering a program's success.'
This chapter supports an interdisciplinary approach, and concentrates on the police role
in this crime prevention process. The chapter begins with a summary of the recent growth of
child sexual abuse prevention programs. It examines the general goals and objectives of
prevention initiatives directed to both children and adults. It stresses the value in developing
community-based initiatives, incorporating community participation, and interdisciplinary and
interagency cooperation. Suggestions as to how to effectively mobilize communities in
developing and supporting prevention initiatives are noted. The reader is also provided with
information on the major characteristics of both adult- and child-focused child sexual abuse
prevention programs. The challenges present in developing these programs are discussed, and
suggestions on how to develop and maintain these prevention programs are noted. The chapter
concludes with a discussion of treatment for sexual offenders.

The Goal of Child Sexual Abuse Prevention

Public concern over child sexual abuse has been raised by the recent increase in
disclosures and the subsequent prosecution of perpetrators. These events have created a demand
for child sexual abuse prevention programs in both Canada and the United States: This demand
for child sexual abuse prevention is supported by the public's long-standing interest in such
safety issues as child abduction and missing children. Child sexual abuse prevention programs
are often consistent with police crime prevention initiatives. For example, "street proofing"
programs provided by police and others help children protect themselves from abductions by
strangers who may also sexually abuse them. Thus, "street proofing" programs often set the
stage for police involvement in community-based child sexual abuse prevention programs.
The disclosures of adults who suffered sexual abuse as children have taught the public
about the life-long trauma suffered by child victims. 3 Increased reports on the connection
between child sexual abuse and involvement in juvenile delinquency, substance abuse, suicide
attempts, and violence toward others have widened that perception.' These reports have gained
support in well-publicized research studies like the Badgley Report (1984) and the media
coverage of multi-victim, multi-offender cases like the Mount Cashel orphanage in
Newfoundland and Prescott, Ontario cases. The Canadian public has become increasingly aware
of the dynamics of child sexual abuse and its consequences.
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Adults who have disclosed child sexual abuse believe their abuse may have been stopped
if they had known their rights or been helped by other adults. 5 This is the goal of most child
sexual abuse prevention strategies. Child-focused prevention programs tell children how to
protect themselves from sexual abuse.' On the other hand, adult-focused programs teach adults
about the social dynamics of sexual abuse and how to protect children.' Successful prevention
must focus on both populations.
Until recently, prevention efforts have concentrated on making children unavailable by
teaching them how to protect themselves from potential abusers.' This prevention emphasis
responds to the public's concern over children being traumatized by sexual abuse. However,
by focusing prevention on children, the public makes them feel responsible for their own safety
and minimizes opportunities of finding ways to prevent the occurrence of the other three
preconditions for sexual abuse.'
Increased awareness of child sexual abuse and changing attitudes have been reflected in
the development of programs directed to adults. Adult-focused programs can shift the primary
responsibility for sexual abuse prevention from children to their community. For example, if
adults know the characteristics of abusers, they may recognize the lack of internal controls
directing the abusers' activities!' If adults learn the patterns of abuse, they may create the
external controls needed to protect vulnerable children!' This awareness has led to a demand
for more adult-focused prevention programs.

0
G.)

0

11:

Prevention progi.ams are usually described according to the audience they are meant to
address. Primary prevention efforts are designed to influence a general group of persons such
as school-aged children in specific grades. Secondary prevention efforts focus on targeted
at high risk of being sexually assaulted. Both forms of
groups such as children vvr.J
prevention are designed to sj cici sexual abuse before it occurs. Tertiary prevention efforts
provide treatment fo ,fvictims, the'r families, and offenders. Effective community prevention
strategies employ all three types of prevention programs. While this chapter concentrates on
primary prevention initiatives, secondary, .and tertiary measures are also noted.

8.2

The Role of the Police in Child Sexual Abuse Prevention

The police have a unique perspective on child sexual abuse because they are involved
directly in the investigation and prosecution of child sexual abuse cases. They possess vital
information unavailable to other community members. This can include:
•

contact with abusers resulting in awareness of perpetrators' profiles;

•

personal contact with sexually abused children resulting in sensitivity towards victims;
and
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•

intimate knowledge of the criminal justice system, which allows them to humanize the
unfamiliar and intimidating experience involved in investigations, court proceedings and
other aspects of the criminal justice system

Police participation is essential in the design and quality of material presented in child
sexual abuse prevention programs. Also, police commitment to community collaboration allows
the police to:
•

use their community contacts in developing, promoting and implementing comprehensive
child sexual abuse prevention programs;

•

engage with other community leaders in the creation, organization, and presentation of
these programs; and

•

offer their expert advice and services to program designers and presenters.

8.2.1

Developing a Community Strategy

The police hold positions of trust and authority in their community. They possess
expertise in child sexual abuse matters. They are therefore able to encourage interagency
communication and participate on community committees and in other community functions to
further community participation. This section discusses how the police can contribute to the
development of community-based child sexual abuse prevention programs.
Develop a Prevention/Education Team
Child sexual abuse is a complex social problem. Prevention requires a multidisciplinary
approach.' When police serve as members of community advisory committees or
multidisciplinary teams, professional expertise is brought to the group. Other people with
knowledge of the community and expertise in child matters should also be considered as team
members. This includes health professionals such as physicians and nurses; mental health
professionals such as psychiatrists, psychologists, child protection workers, therapists, and crisis
workers; criminal justice personnel such as lawyers, Crown prosecutors, probation and parole
staff; educators; child protection workers; clergy; shelter workers; parents, foster parents, child
care providers, and community volunteers.' Membership will often depend upon the
commitment and size of the community, availability of community resources, and the
committee's mandate.

te,am

The police presence in the community and their role in the investigation and prosecution
of child sexual abuse gives credence to police participation. The specific role of the police in
team development and facilitation is determined, however, by the situation precipitating the
team's formation. Are the police seen as the natural leader? Are the police the most credible
leaders in the group? Are other group members suspicious of, or hesitant about, police
representation? These factors should be considered in defining appropriate roles for the police
as multidisciplinary team members.
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Establish a Common Definition of Prevention
A multidisciplinary approach involves a variety of community members representing
different perspectives on child sexual abuse and its effects.' This variety of personal
experience and organizational philosophy provides the knowledge needed for comprehensive
community prevention strategies. It may, however, also create confusion over prevention goals.
Different people may have different definitions of prevention based on their own experience with
child sexual abuse." This may create disagreements over program design and implementation.
For example, social service agents who work with family issues may desire programs on
intrafamilial abuse and strengthening family relationships. On the other hand, members of the
criminal justice system may focus more on high-risk groups, while public health nurses may
concentrate on healthy lifestyles and issues of sexuality. Common definitions of prevention
clarify the te,am's objectives and provide programs reflective of the entire community's needs.
Use Community Networks

A comprehensive child sexual abuse prevention strategy requires acceptance from all
community members. A police program gains greater acceptance by gaining the support of
community groups, social service agencies, and professional organizations. These individuals
lcnow the conflict areas and objections that may be raised by police programs. Effective use of
community networks can ease these difficulties.
The community of Lethbridge, Alberta . has a strong religious base. Church
leaders were therefore asked to assess child sexual abuse prevention programs.
The involvement of these church leaders resulted in the successful introduction
of those programs by their community.'
Be Sensitive to Cultural Differences'

Child sexual abuse prevention programs need to reflect the distinct character and fabric
of the community. For example, a community may have many groups formed to meet the needs
of particular groups of people. It is important to work with these groups to make sure that
prevention programs use their expertise and reflect their needs. Look for groups in the
community that are organized for different ethno-cultural communities; children or adults with
disabilities; adult survivors of child sexual abuse; women who are abused; and single parents.
Given their intimate knowledge of their community, the police can often identify these groups
and ensure that their needs are recognized in the design of prevention programs.
An RCMP presentation on sexual abuse in the aboriginal community of Port
Alberni, British Columbia prompted disclosures by teens. The police, probation
office and Tribal Council consulted about ways of handling the abuse that would
also respond to the community's needs. They arranged for offenders to attend an
aboriginal counselling program in the community when they were released from
prison. The community became united in their approach toward child sexual
abuse and few reoffences have occurred."
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8.3

Child-focused Prevention Programs

Child-focused prevention programs involve primary prevention concerns because they tell
children how to protect themselves against sexual abuse.
They also involve secondary
prevention initiatives because they teach children how to take protective action if abuse is
occurring. Frequently, disclosures arise from these programs and follow-up assistance is
required.19 Serious consideration must be given, therefore, to the content and presentation of
the child focused programs in your community.20
Most child-focused prevention programs use five basic concepts .2'

They include:

(1)

Body ownership. Children are taught about their right to control access to their own
bodies. They learn that no one may touch their body without their permission.

(2)

The touch continuum: The touch continuum informs children about "good" and "bad"
touches. They learn that certain ways of being touched are not acceptable. Because
children can control access to their own bodies, they can stop others from touching them
in "bad" ways.

(3)

Intuition. Children learn about trusting their own feelings. If they believe someone is
trying to touch them in a "bad" way or if they do not want someone else to touch their
body, then they should trust these feelings and stop that person's behaviour.

(4)

Saying "no".
no". Program presenters give children permission to say "no" to "bad" touches.
If others ask them to participate in behaviour that makes them feel uncomfortable, then
they have a right to say "no" to that person's request.

(5)

Telling. Children learn to tell other adults if someone touches them in a "bad" way.
Other adults will protect them. If an adult doesn't help them, then they should continue
telling adults until someone does take action against the abuser.

These five concepts create a strong prevention message. By building upon one another,
they give children an action plan for handling potentially abusive situations. If approached by
an abuser, children can say no, run away, yell defensively, make a scene, or ask for help.ZZ
If they are abused, they can approach trusted adults who have the power to help them.23 In
this way, these programs give children confidence to avert the actions of a sexual abuser or
disengage themselves from sexually abusive situations.
8.3.1

The Police Role in Child-focused Prevention Programs

Given police commitment to community-based, child-focused prevention programs, the
police can take an active role by participating with parents, community professionals and
community groups in the development and presentation of child sexual abuse prevention
programs. The police can also use their community position to facilitate discussion between
various community groups and agencies.
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In Rimouski, Quebec, a police officer began informal prevention work in the
schools in the 1980's. Soon parents, teachers and children began to ask for him
at the police station. His role as an officer-educator was formally institutionalized
in 1989 by La Neigette School Board in Rimouski. He now presents prevention
programs in 14 schools. In May, 1991, with the assistance of 37 community
sponsors, he was able to buy a mobile van to continue his prevention work with
community youth.'
8.3.2 The Challenges Involved in Implementing Child-focused Prevention Programs
Police expertise in child sexual abuse issues often places you in the role of consultant.
At other times, police may help with program presentations. Whether initiating programs, or
acting as consultants, police should understand the challenges involved with child-focused sexual
abuse prevention programs. This section addresses these challenges.
Child-focused Programs Present Sensitive Issues to Children
Child-focused programs should achieve a balance between informing children about
sexual abuse and maintaining their childhood innocence about sexual matters. This balance is
a difficult one. Prevention programs should have a positive approach. They should stress
children's strengths and abilities, and promote self-esteem and respect for others.' Negative
messages about abusers may frighten children or confuse them about the difference between
"good" and "bad" intent. 26 There are also difficult issues concerning how to teach children
about intrafamilial abuse. A more positive approach can be gained with prevention programs
that emphasize healthy human sexuality at the same time as they discuss inappropriate sexual
acts.'
Community Opposition
Many sectors of the population object to sex education programs in their schools.'
Child-focused prevention programs may raise similar arguments. Often, this opposition is
silenced when the police provide adult educational sessions on the sexual abuse patterns in their
community. Consider denial, fear, and backlash as a critical debate and an integral part of the
community development process. 29
The community of Weyburn, Saskatchewan planned a public school prevention
program. Before introducing that program into the school system, they held
community workshops including local police, school representatives and social
service agents. Because the presenters were from the same background as the
people they addressed, the presentations were credible. Former opposition to the
program was eliminated. 30
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8.3.3 Implementing Child-focused Programs In Your Community
This section describes how to introduce effective child-focused sexual abuse programs
in a community.
Choose a Program Setting
Because large numbers of children are available in schools, many program organizers
target this "captive" audience?' Other community groups may have access to high-risk child
populations. For example, many immigrant children are socially isolated by their language
skills?' Disabled children also demonstrate vulnerability to potential abusers.' Alternative
program settings may be more effective for these children.
Sharing Secrets is a video on child sexual abuse developed by the Greater
Vancouver Association for the Deaf. It was made for the Deaf Community, using
Deaf actors. The video demonstrates how Deaf youth can recognize sexual
abuse, report it, and seek help. Although available to any community group, the
video is presented in resource centres and social clubs used by the Deaf
community.'
Inform and Involve Parents
Parents should be told about the nature and content of programs offered to their children.
Involve them through workshops, presentations, and information sent to the home. 35 Some
parents may, however, still refuse the program. Provision must therefore be made for those
children who may not participate.
The practice of informing parents helps them feel comfortable with the subject matter
offered to their children. They may also respond to their children's questions arising from the
prevention programs. For example, one concern raised about child-focused programs is the
ability of young children to understand and retain these abstract concepts." Parents who are
made aware of program goals and material may help their children understand. Children need
to hear prevention messages reinforced in a variety of ways.' Informed parents offer a
primary prevention resource.
Inform and Involve Concerned Community Members
Child-focused prevention programs require the public's acceptance. For example, if a
decision has been made to introduce the program into the school system, teachers, guidance
counsellors, school trustees, school board members, school superintendents, and parent groups
or organizations should be informed. This action ensures successful program implementation
and support from others who may also handle potential complaints.
In 1983, the Prevention Education Program in Toronto formed a worldng
committee of senior representatives from school boards, child protection and law
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enforcement agencies to develop and organize child focused prevention programs
in the school system. Since that time, the program has been introduced in over
800 schools to approximately 300,000 children from kindergarten to grade eight.
The program has also provided training and information sessions to over 60,000
teachers and parents. »
Program Content and Presentation Materials Must be Age-appropriate

Because large numbers of children are available at school, child-focused programs were
originally designed for primary and elementary students. Recently, pre-schoolers have been
identified as another high-risk group" and programs have been created for day-care centres.'
Effective community prevention strategies require lcnowledge of these program differences. Be
aware of the age groups targeted and choose the most appropriate program for that age group.
Focus on the Children

Focus on the children's needs. Key concepts should be introduced in age-appropriate
language and materials should correspond with the children's emotional maturity. Colouring
books, videos, and guest speakers may, for example, open discussion and help children express
ideas that are foreign to them.' A variety of presentation techniques and prevention concepts
also reinforce the messages given.'
Use Anatomical Language

Child-focused prevention programs help children discuss sexual concerns. However,
some programs do not use proper anatomical terms but discuss "private zones" or "bathing suit"
areas.' The avoidance of explicit sexual content is confusing to children' and gives them
the message that their body is bad. 45 If children are comfortable with the material used in
program presentations, they may be more likely to identify potential abuse or disclose current
abusive activities.
Involve Trained Program Presenters

Child sexual abuse prevention programs are based on a number of beliefs about children.
These beliefs can create difficulty if program material is not properly presented.' For
example, many programs take it for granted that children can tell the difference between "good"
and "bad" touches. Some assume that children have the maturity to see through an abuser's
manipulations. Most accept children's ability to overpower or avoid an abuser's advances.
Properly trained program presenters may overcome these difficulties by communicating more
effective prevention messages.
The Red Cross Child Abuse Prevention Program for Adolescents in Vancouver,
British Columbia uses trained volunteers. Each volunteer earns a Prevention
Education Certificate by completing 80 hours of initial classroom training, a thre,e
hour examination and a three month internship - all provided by Red Cross staff.
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An additional 50 hours of specialized workshops and volunteer meetings take
place throughout the year. On the average, each volunteer contributes more than
250 hours per year to help with the program. These include volunteers such as
law enforcement officers, nursing personnel, teachers and university students.
The volunteers maintain commitment to the program and consider themselves a
vital part of the prevention program.'
Address Both Intrafamilial and Extrafamilial Abuse
Ninety percent of sexually abused children are victimized by someone they know.48 Yet
the majority of child-focused prevention programs concentrate on "stranger abuse."' To be
safe, children must learn to recognize both types of abuse. Although a sensitive topic, effective
child-focused programs must address intrafamilial sexual abuse as well as "stranger danger." 5°
Provide Follow-up or Review Sessions
Children need continued reinforcement of learning materials.' Follow-up or review
sessions are particularly necessary with young children who are exposed to the complex ideas
offered in sexual abuse prevention programs." When constructing a program plan, make room
for follow-up or review sessions.
Develop a Protocol for Handling Disclosures

1

1

Most child-focused prevention programs concentrate on primary prevention issues.
However, sometimes sessions may stimulate disclosure.' Protocols should be established on
ways to handle suspected or disclosed sexual abuse within the sponsoring organization. Also,
community professionals should be informed about program presentations so they can be
prepared for the possibility of increased reporting.' This issue is of particular importance to
the police who must investigate reports of child sexual abuse.
The RCMP of Vernon, British Columbia found that the number of disclosures in
their area is directly related to the increased level of community awareness about
child sexual abuse. They are notified when school prevention programs occur
and prepare themselves for any disclosures following these sessions."
Target "High-risk" Populations
Although any child may be a victim of sexual abuse, certain children are more vulnerable
to abusers. 56 Intrafamilial abuse is also more prevalent in families under stress from poverty
and poor housing, single parent families, and families with a step-father who may have poor
impulse control, drinking, or mental health problems.' Prevention initiatives need to target
these high-risk populations. Also, there is an increasing understanding of the young offenders
involved in child sexual abuse offences." Yet, few programs are presently available to treat
or influence the behaviour of young persons away from continued child sexual assaults. The
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police know the high-risk populations in their community. You can use your community
contacts in these areas to initiate and continue local prevention plans.
Another high-risk population concerns potential abusers. Many child sexual abusers were
sexually abused as children.59 The police gain intimate contact with abused children during
their investigation. Police can use this contact to identify and reach those children who may be
at risk as potential abusers. By using their knowledge of the community to help these children
obtain effective treatment, police may help prevent the future abuse of other children.

8.4

Adult-focused Prevention Programs

Adult-focused prevention programs respond to three of Finkelhor's preconditions for
sexual abuse.60 They support the value of internal controls by reinforcing the. message that
child sexual abuse is not acceptable. They strengthen external controls by making adults aware
of the characteristics of abusers and the vulnerability of high-risk child populations. They
protect access to children by placing responsibility for child protection within the larger adult
community.b' Health Canada has provided support for the development of Child Sexual Abuse
Prevention: A Resource Kit, Caring Communities Project, which provides an array of practical
materials and exercises for community-based responses for child sexual abuse prevention.
The police can play a major role in developing and presenting adult-focused prevention
programs. For example, unlike child-focused programs that emphasize positive touching and
personal safety, adult-focused prevention programs stress indicators of abuse, how to manage
disclosures, legal requirements, and treatment approaches. The majority present national and
local statistics on child sexual abuse, abuser and victim profiles, and disclosure and follow-up
procedures. The police possess considerable knowledge on these topics. In many communities,
they are the only experts available.
8.4.1
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Police Involvement in Adult-focused Prevention Initiatives

This section contains examples of how the police may become involved in adult-focused
prevention initiatives.
Educate People about Child Sexual Abuse as it Happens in Their Own Community
The police have local child abuse statistics and community case studies. They possess
relevant profiles on the patterns of child sexual abuse in your community. The police can use
these profiles to stimulate interest in adult-focused prevention initiatives or to support the action
plans and prevention concerns raised by other community groups. Police involvement in
adult-focused prevention programs ensures that program content will reflect their community's
own particular needs.
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Dispel the Myth of "Stranger" Abuse
Many children are sexually abused by a family member or a known person in a position
of trust.' However, the myth of "stranger" abuse predominates. When police present sexual
abuse data, they give the idea of intrafamilial abuse credibility. Children who hint at or disclose
sexual abuse by family members or family acquaintances will gain adult support and protection
from their abuser.'
Increase the Likelihood of Disclosures
Police involvement in prevention programs may increase the possibility of disclosures.
The physical presence of a police officer reinforces the illegal nature of sexual abuse and
reassures victims of immediate action against their abusers.
Help Overcome the Fear, Guilt, and Remorse that often Blocks Disclosure and Effective
Prosecution
Children's dependence on family members and close family friends may hamper their
ability to disclose sexual abuse They may fear their abuser or worry about their family's
reaction. 65 Adults who understand the dynamics of sexual abuse may help the child overcome
such fears. Police support of adult-focused prevention programs strengthens the message of
adult responsibility to stop child sexual abuse. 66
Staff of the Metropolitan Toronto Special Committee on Child Abuse have been
a pioneering force in sexual abuse prevention programming. They have provided
a forum for broad-based collaboration, convinced adults in systems and
communities to take responsibility for child sexual abuse, and most importantly,
have brought the needs and rights of children to the forefront.'
Inform the Community About How to Effectively Respond to Suspected or Known Child Sexual
Abuse
The police are the best agents for explaining investigative and prosecution procedures.
Adults who learn those procedures are more likely to follow these steps if they learn of child
sexual abuse. They understand the importance of gathering specific types of evidence and the
difficulties caused by contamination of evidence.
Adult focused prevention programs discuss the importance of involving both child
protection workers and the police as soon as a disclosure is revealed. The child
protection worker and the police may decide that the child needs an emergency
medical examination. This action ensures the immediate collection of evidence
which can be used during prosecution."
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8.5

Sexual Offender Treatment

A chapter on prevention would not be Complete without some discussion of treatment for
sexual offenders. Reducing the risk of reoffending by convicted sex offenders is an important
prevention initiative. Canada is committed to working with others to better protect children
from potential sexual abuse, particularly by people in positions of trust. Toward this end, the
federal departments of Health Canada, Solicitor General Canada, and Justice Canada developed
a discussion paper, and conducted consultations across Canada during 1994. The results of the
consultations are presented in a report, in which the Worlcing Group makes four
recommendations:
(1) immediate enhancements to CPIC; (2) public education/training
initiatives, (3) longer-term work on child abuse information sharing; and (4) follow-up on
identified related issues. °
This section will briefly discuss treatment philosophies and programs, as well as
treatment outcomes for adult and adolescent sexual offenders.

8.5.1 Treatment Philosophies
The goal of treatment for sexual offenders is not to "cure" the offender, but rather to
reduce the risk of reoffending. 7° Therefore, assessment of sexual offenders involves identifying
risk factors related to sexual offending, and addressing the factors that are amenable to change.
Historical risk factors, e.g., previous sexual offences, cannot be altered by treatment, but may
suggest other risk factors that could be targeted. Risk factors that may be addressed by
treatment are: 71
•

individual dispositions that may motivate sexual 'offending (e.g., sexual desire, emotional
needs, and conflicts);

•

factors that may block normal sexual gratification (e.g., unattractiveness, low social
skills, sexual dysfunction); and

•

factors that disinhibit the offender (e.g., alcohol/drug abuse, use of pornography, deviant
sexual attitudes).

Factors that may inhibit deviant sexual arousal are particularly useful for intervention.
These include: moral values, empathy for victims, aversion to violence, fear of consequences,
and unavailability of victims.'

8.5.2 Treatment Programs
There are various approaches to treatment, since there are various types of sexual
offenders (see Section 3.1). The two major approaches to treating deviant sexual preferences
are: (1) organic treatments; and (2) psychological treatments.' Organic treatments include
antiandrogen medications, which will, presumably, reduce the offender's sex drive.
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Psychological treatments include cognitive-behavioural programs, relapse prevention programs,
and self-help programs.
A current problem in the treatment of sexual offenders is the lack of coordination of
treatment programs in institutions and communities. According to the Worlcing Group, Sex
Offender Treatment Review, "programs tend to operate in isolation; there is a need for greater
co-ordination among the various organizations involved in the treatment of sex offenders."'
In addition, there is a lack of diverse programs, as well as a lack of professionals trained to treat
sexual offenders.
The large number of adolescent sexual offenders is particularly disturbing, and calls for
early intervention. The need for treatment and prevention research is indicated in the following
passage:
Treating the adolescent sex offender is only one part of a complex social
problem...We need to work as a society to enable families, however defined, to
care for their members, especially children, and to accept the collective
responsibility for the care and nurturing of all children since they are our future.
We have to pay closer attention to children who fail to thrive and to families in
crisis or living under stressful conditions that foster abuse. We have to recognize
the seriousness of psychological maltreatment as well as of physical and sexual
abuse...We need to recognize the emergence of adolescent female sex offenders,
and those adolescent offenders who are developmentally disabled. We need to
build research and evaluation components into programs in order to assess the
efficacy of the treatment approach. We need to be creative and try different
approaches with these adolescents. We need to do much more research in areas
of etiology, assessment techniques, and early identification. We need to consider
the ways we socialize our children and the way we teach them about community,
gender roles, sex intimacy and caring. We need to do all of this, not in an
atmosphere of hostility towards adolescent sex offenders, but with the vision that
we are slowly and gradually healing them and ultimately ourselves, as a
society
. 75

The National Inventoly of Treatment Programs for Child Sexual Abuse Offenders provides
useful information about current programs across Canada for both adult and adolescent child
sexual offenders. 76
8.5.3 Treatment Outcomes
A common measure of treatment outcomes is the recidivism rate of sexual offenders.
This rate is likely an underestimate of sexual reoffending, since it is based on reconviction.
However, it does provide a useful indicator of treatment outcome.
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Longitudinal studies conducted in Great Britain, Denmark, and Norway indicated that
13% of sexual offenders who did not receive any systematic therapy were reconvicted for a
sexual and/or violent offence." Other findings from these studies were:
•

Offenders with no prior sexual offences had the lowest recidivism rate, i.e., 9%. -

•

Offenders with prior sexual offences had a recidivism rate of 28%.

•

The recidivism rate for child molesters was lower (i.e., 14%) than that of rapists (21 %).

•

The highest recidivism rate (i.e., 40%) occurred for offenders who molested males.

•

Recidivists tended to repeat the offence for which they were originally convicted.

The research literature is mixed regarding the effectiveness of treatment in reducing
recidivism rates. Some studies do not have comparison groups and, as indicated above,
recidivism rates vary considerably depending on the type of child molester. Also, some studies
show short-term improvements, but fail to show any significant differences in long-term followup.'g In general, it can be concluded that treatment appears to reduce sexual recidivism from
approximately 25 % to 10-15 %.79 The most effective programs are structured, take into account
the offender's risk factors and needs, and include relapse prevention components.
However, the literature also indicates that treatment may be ineffective for some high-risk
sexual offenders. The Working Group of the Sex Offender Treatment Review states "treatment,
by itself, is insufficient to protect the public from some sexual offenders and other strategies
should be pursued. i80
General findings regarding recidivism among sexual offenders are outlined below:
•

The recidivism rate among sexual offenders is lower that the recidivism rate of offenders
in general. a'

•

Sexual offenders with prior convictions for sexual offences consistently have higher
recidivism rates than offenders with no prior sexual convictions."

•

Sexual offenders who commit intrafamilial abuse have lower recidivism rates than sexual
offenders who commit extrafamilial abuse.83

•

Male pedophiles who select male victims are more likely to reoffend than are male
pedophiles who select female victims.84

•

Although behavioural techniques in sexual offender treatment have been found to be
effective, there are concerns that the benefit is only short-term, indicating that longerterm follow-up is needed.gs
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8.6

Conclusion

It is clear that child sexual abuse is an increasing concern in our society. It represents
a crime affecting the whole community. Effective prevention efforts offers an emotional,
financial, and social means of avoiding the tragic consequences of child sexual abuse. The
police are often crucial to mobilizing their community in developing and maintaining effective
child sexual abuse prevention strategies. The chapter promotes community-based comprehensive
prevention programs often calling on interdisciplinary collaboration. Child abusers, while small
in number, can abuse many children often with tragic consequences for the victims, their
families, and the community. Preventing such tragedies should be an essential police response.

8.7

Prevention: Checklist

Developing a Community Strategy
Li

Develop a prevention/education team

•

Establish a common definition of prevention

•

Use your community networks

LI

Be sensitive to cultural differences

Child-focused Prevention Programs: Challenges
•

Child-focused programs present sensitive issues to children

•

Community opposition

Implementing Child-focused Programs in Your Community

a.program

•

Choose

setting

LII

Inform and involve parents

LI

Inform and involve concerned community members

•

Program content and presentation materials must be age-appropriate

•

Focus on the children

D

Use anatomical language
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LI

Involve trained program presenters

El

Address both

El

Provide follow-up or review sessions

LI

Develop a protocol for handling disclosures

•

Target "high-risk" populations

intrafamilial and extrafamilial abuse

Police Involvement in Adult-focused Prevention Programs

•

Educate people about child sexual abuse as it happens in their own community

•

Dispel the myth of "stranger" abuse

LI

Increase the likelihood of disclosures

•

Help overcome the fear, guilt, and remorse that often blocks disclosure and effective
prosecution

•

Inform the community about how to effectively respond to suspected or known child
sexual abuse
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APPENDIX A

SELECTED RESOURCES
AND MATERIALS PERTAINING TO

CHILD SEXUAL ABUSE
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1.0

ORGANIZATIONS

The Institute for the Prevention of Child Abuse
Location

25 Spadina Road
Toronto, Ontario M5R 2S9

Telephone

(416) 921-3151/Toll free 1-800-888-5430

Fax

(416) 921-4997

Function

The Institute for the Prevention of Child Abuse (IPCA) is
a national, non-profit, charitable organization. IPCA is
dedicated to maldng society a safe and nurturing place for
children. It is a child abuse education and information
centre, and a wide variety of pamphlets, booklets, manuals,
and other resource materials are made available to
professionals and the general public.

The London Family Court Clinic
Location

254 Pall Mall Street
London, Ontario N6A 5P6

Telephone

(613) 679-7250

Function

The London Family Court Clinic, directed by Dr. Peter
Jaffe, is a mental health centre serving the special needs of
children and families involved in the justice system. The
London Family Court Clinic has published many articles
relating to family violence and abuse.

National Center on Child Abuse and Neglect (NCCAN) (American)
Location

National Clearinghouse on Child Abuse and Neglect
Information
U.S. Department of Health and Human Services
P.O. Box 1182
Washington, DC 20013-1182

Telephone

(703) 385-7565/(800) FYI-3366

Fax

(703) 385-3206
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Function

The NCCAN was created by the Child Abuse Prevention
and Treatment Act of 1974, and is the agency responsible
for proViding grants for mandated programs, as well as
coordinating the federal government's child abuse and
neglect activities. The User Manual Series is a particularly
useful set of documents designed to provide guidance to
professionals in the child protection system and to enhance
community collaboration and the quality of services
providetl to children and families.

National Center for Missing and Exploited Children (NCMEC) (American)
Location

2101 Wilson Boulevard, Suite 550
Arlington, VA 22201-3052

Telephone

(703) 235-3900/(800) 843-5678

Function

The NCMEC was established in 1984 as a private,
nonprofit organization.
The NCMEC serves as a
clearinghouse of information on missing and exploited
children. A number of publications are provided free of
charge by contacting the NCMEC's publications
department.

The National Clearinghouse on Family Violence
Location

Family Violence Prevention Division
Health Programs and Services Branch
Health Canada, Tunney's Pasture
Ottawa, Ontario K 1 A 1B5

Telephone

(613) 957-2938/Toll-free 1-800-267-1291
TDD toll-free 1-800-561-5643

Fax

(613) 941-8930

Function

The Clearinghouse is a national resource centre for all
Canadians, offering information and resource materials on
family violence prevention. It ensures that the results of
funded research and other proje,cts are widely shared with
the Canadian public. To assist the process of information
sharing, the Clearinghouse continually updates its collection
of public and professional education resources, including
videos, fact sheets, research reports and state-of-the-art
reviews available for distribution.
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National Crime Prevention Council
Location

130 Albert Street, Room 857
Ottawa, Ontario K 1 A 0H8

Telephone

(613) 957-4640

Fax

(613) 957-4697

Function

The National Crime Prevention Council was created as one
of the key elements of the National Strategy on Community
Safety and Crime Prevention.
The objective of the
National Council is to unify crime prevention efforts across
the country and to give them focus and direction. The
Council consists of 25 members selected from a variety of
professional and cultural backgrounds.

Office for the Prevention of Family Violence
Location

11 th Floor, Seventh Street Plaza
10030 - 107 Street
Edmonton, Alberta T5J 3E4

Telephone

(403) 422-5916

Fax

(403) 427-2039

Function

The Office for the Prevention of Family Violence in
Alberta has been worlcing to help raise awareness about the
pervasiveness of family violence and the harm it is doing
to individuals, families and communities. A variety of '
materials, e.g., fact sheets, information kits, tip sheets,
posters, and reports are available to Albertans.

2.0

PROTOCOLS

The following is a list of sample protocols for the investigation of child sexual abuse cases.
Please contact the appropriate agencies for availability of copies.
Alberta Family and Social
Services, Edmonton Region
and Edmonton Police
Service

Protocol and Practice Recommendations for Child Abuse
Investigations. This protocol reflects the commitment made
by Alberta Family and Social Services and Edmonton
Police Service to share information that would assist both
departments in worlcing with children and families.
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The Children's Aid Society
of London and Middlesex
and the London Police

Protocolfor Joint Investigations of the Physical and Sexual
Abuse of Children. This protocol reflects the commitment
of the Children's Aid Society of London and Middlesex
and the London Police to an interprofessional team
response in investigating allegations of physical and sexual
abuse of children.

Family and Children's
Services Niagara and
Niagara Regional Police
Force

Child Abuse Protocol. This protocol recognizes that a
shared philosophy and a coordinated response between
Family and Children's Services Niagara and the Child
Abuse Unit of the Niagara Regional Police Force is
essential to ensure effective intervention to the victims and
their families.

Peel Regional Police,
Peel Children's Aid Society
and Peel Crown Attorney's
Office

Child Abuse Protocol. This protocol recognizes the shared
responsibility of the police, Children's Aid Society and
Crown Attorney's office for the safety and security of
abused children.

The Saskatoon Special
Committee on the Sexual
Abuse of Children

Saskatoon Sexual Abuse of Children Protocol. This
protocol outlines the identification, protection and treatment
procedures for professionals in Saskatoon, and is endorsed
by representatives from the police, RCMP, education,
health, social services, and other justice agencies.

3.0

•

SELECTED RESOURCE MATERIAL

Child Molesters:
A Behavioural Analysis

This publication, written by Kenneth V. Lanning in 1992,
is designed for law enforcement officers investigating cases
of child sexual exploitation. Contact:
National Centre for Missing and Exploited Children
2101 Wilson Boulevard, Suite 550
Arlington, VA 2201-3052
Telephone:
(703) 235-3900/(800) 843-5678

Child Sex Rings:
A Behavioural Analysis

This publication, written by Kenneth V. Lanning in 1992,
is designed for criminal justice professionals handling cases
of child sexual exploitation. Contact:
National Centre for Missing and Exploited Children
2101 Wilson Boulevard, Suite 550
Arlington, VA 2201-3052
Telephone:
(703) 235-3900/(800) 843-5678
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Child Sexual Abuse
Prevention - A Resource Kit

Canadian Institute of Child Health
512, 885 Meadowlands Drive
Ottawa, Ontario K2C 3N2
Telephone: (613) 224-4144

Fax: (613) 224-4145
Child Victim-Witness
Support Program

1
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This kit is for anyone concerned about the prevention of
child sexual abuse: parents, youth workers, teachers,
health, social services, justice professionals, and
community groups. It provides hands-on materials for
understanding child sexual abuse and its prevention.
Contact:

This program, offered in Toronto courts, provides
information and support to children who are required to
testify in court. Children between the ages of 6 and 16 are
divided into five age groups, and each -group is run by two
trained group leaders and interns. Individual support is
provided for younger children and children for whom the
group format is not suitable. These group sessions give
children information that helps ease their anxiety and stress
over being a child witness.
Discussions include
information on the court layout, the court process, the roles
and rules of court, the importance of the telling the truth
and the oath, thejudge's decision and sentencing. Children
are encouraged to ask questions and express their fears
about court. Contact:
Laura Silver, Victim Witness Coordinator
Ministry of the Attorney General
Telephone: (416) 326-2430

A Coordinated Response to
Child Abuse and Neglect:
A Basic Manual

This manual, written by Dianne DePanfilis and Masha K.
Salus in 1992, provides the foundation for the User Manual
Series, and addresses community prevention, identification,
and treatment efforts. Contact:
National Clearinghouse on Child Abuse and
Neglect Information

U.S. Department of Health and Human Services
P.O. Box 1182
Washington, DC 20013-1182
Telephone:
(703) 385-7565/(800) FYI-3366
(703) 385-3206
Fax:
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Family Violence. Not A
Private Problem: A
Multimedia Family Violence
Training Program

The Training Directorate of the RCMP, with collaboration
and support of the Department of Justice Canada, and the
participation of six police agencies, has produced a CDROM interactive training program on family violence. The
program consists of twelve modules addressing violence
against children, women, seniors, and persons with
disabilities. Four of the modules deal with child sexual
abuse. Contact:
Training Directorate
RCMP
250 Tremblay Road
Ottawa, Ontario K 1 A 0R2
Phone: (613) 993-1414

Family Violence Prevention
Getting Started
.

.

.

This resource contains components developed for the
Family Violence Prevention Curriculum. It includes
critical learnings for the child, bibliographies, a crossdisciplinary planning guide, and sample workshops on
family violence and dating violence. Contact:

Community Child Abuse Council of Hamilton-Wentworth
c/o Lloyd George School
360 Beach Road, Room 15
Hamilton, Ontario L8H 3K4
Telephone: (416) 549-1353
Fax: (416) 548-0674
Family Violence: Women,
Children, Seniors and
Persons with Disabilities.
An Annotated Bibliography

This annotated bibliography for police was written by
Darrell W. Kean in 1993 for the Canadian Association of
Chiefs of Police National Police Prevention of Family
Violence Training Sub-Committee. Contact:

for Police
Solicitor General Canada
340 Laurier Avenue West
Ottawa, Ontario K1 A 0P8
(User Report # 1993-17)
(DSS Cat. No. JS4-1/1993-17)
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Feeling Yes/Feeling No:
A Public Legal Information
and Prevention Program

The goals of this program are to affirm the rights of
children to speak out about sexual abuse, to increase
understanding among the target audience of the substance
and principles of the recent amendments to the Criminal
Code and the Canada Evidence Act regarding child sexual
abuse, and to increase understanding among the workshop
target groups regarding the local criminal justice and child
welfare responses to child sexual abuse. Contact:
Alan Diduck

304 - 283 Bannatyne Avenue
Winnipeg, Manitoba R3B 3B2
Telephone: (204) 943-2382
From Crisis to
Coordination: An
Integrated Community
Response to a Multi-victim
Child Sexual Abuse Crisis

The aims of this handbook, written by Sherry Galey (1995)
are: (1) to help communities survive a multi-victim, multioffender child sexual abuse case by sharing lessons learned
in Prescott; (2) to suggest ways communities can be better
prepared for a multi-victim, multi-offender crisis; (3) to
offer strategies for mounting a coordinated and childcentred community response to sexual abuse and for
working together efficiently as service providers and
concerned community members; and (4) to share ideas on
how to prevent child sexual abuse and work towards safe
and health communities. Contact:
Jill Porter, Coordinator
Leeds-Grenville Children's Services Advisory Group
P.O. Box 1822
Brocicville, Ontario K6V 6K8
Telephone: (613) 342-1750
Fax: (613) 345-5637

Investigation and
Prosecution of Child Abuse
(Second Edition)

A manual designed to be a practical guide for prosecutors
in their efforts to prosecute child abuse cases. Contact:

Nationai Center for Prosecution of Child Abuse
American Prosecutors Research Institute
1033 N. Fairfax Street, Suite 200
Alexandria, Virginia 22314
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The Investigation of Child
Abuse: An Inquiry into the
Training Needs of Police
Officers and the Impact of
Bill C-I5

This report, written by S.P. O'Sullivan and J.V. Roberts.
in 1992, presents the findings of a Survey of Police
Officers in Canada by the Canadian Police College and the
Canadian Association of Chiefs of Police. Contact:
Solicitor General Canada
340 Laurier Avenue West
Ottawa, Ontario KlA 0P8
(User Report ff 1993-15)
(DSS Cat. No. JS4-1/1993-15E)

Kids Help Phone

Kids Help Phone is a 24-hour a day, toll-free telephone
counselling service that provides a confidential and
professional response to calls from Canadian youth on
family violence.
Telephone: 1-800-668-6868

Let's Talk About Touching

Let's Talk About Touching is a preschool child sexual
abuse prevention program (ages 3-5) developed in British
Columbia. Contact:
Justice Institute of British Columbia
4180 West 4th Avenue
Vancouver, British Columbia V6R 4J8
Telephone: (604) 525-5422

Ministry of Education of
Ontario

The Ministry of Education of Ontario has produced a guide
to sensitize teachers to the different forms of conjugal
violence and their consequences. . The guide discusses
dating violence, child abuse, and school violence. The
suggested activities can be integrated in the existing
curriculum. Contact:
Gaston Cadieux
Ministry of Education
1580 Merivale Road, 4th Floor
Nepe,an, Ontario K2G 4B5
Telephone: (613) 225-9210

The Mountain and Beyond:
The Interdisciplinary
Project on Domestic
Violence

This publication was written by D. Kinnon in 1993 for the
National Clearinghouse on Family Violence, Health
Canada, Ottawa, Ontario. It provides useful information
on domestic violence issues. For information on how to
borrow this resource, contact:
240
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National Clearinghouse on Family Violence
Family Violence Prevention Division
Health Programs and Services Branch
Health Canada
Ottawa, Ontario K1A 1B5
Toll-free: 1-800-267-1291/TDD toll-free: 1-800-561-5643
Fax: (613) 941-8930
National Inventory of
Treatment Programs for
Child Sexual Abuse
Offenders

This inventory lists treatment programs for child sexual
abuse offenders by province and by city in alphabetical
order. Contact:
National Clearinghouse on Family Violence
Family Violence Prevention Division
Health Programs and Services Branch
Health Canada
Ottawa, Ontario K 1 A l B5
Toll-free: 1-800-267-1291 /TDD toll-free: 1-800-561-5643
Fax: (613) 941-8930

Put the Child First

Put the Child First is an integrated_ package of resource
materials that help to fill an important gap in the resources
available to youth organizations and communities in their
fight against child abuse. Contact:
Ms Valerie Fronczek
Society for Children and Youth of B.C.
3644 Slocan Street
Vancouver, British Columbia V5M 3E8
Telephone: (604) 433-4180

Fax: (604) 433-9611
Red Cross Child Abuse
Prevention Program for
Adolescents (CAPPA)

The Red Cross Society of B.C./Yukon Division has
researched, developed and printed a dating violence
component that has been added to the existing CAPPA.
This project covers an important area -- a preventive
perspective with special regard to adolescents. The book
seeks to help adolescents assess their relationships,
recognize clues of assaultive behaviours, and understand
the qualities of healthy interactions. Contact:
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Ms Mary Harder
Canadian Red Cross Society B.C./Yukon
Suite 400, 4710 Kingsway
Burnaby, British Columbia
V5H 4M2
Telephone: (604) 431-4200
The Role of Law
Enforcement in the
Response to Child Abuse
and Neglect

This manual, written by Donna Pence and Charles Wilson
in 1992, is part of the User Manual Series. It provides the
foundation for the involvement of law enforcement agencies
in combatting the crime of child abuse and neglect.
Contact:
National Clearinghouse on Child Abuse and Neglect
Information
U.S. Department of Health and Human Services
P.O. Box 1182
Washington, DC 20013-1182
Telephone:
(703) 385-7565 1 (800) FYI-3366
Fax:
(703) 385-3206

Skills for Violence Free
Relationships: Curriculum
for Young People Ages
13 - 18

Written by Barrie Levy, this resource is recommended for
teachers, counsellors and high school group leaders. It is
intended to be used in educational settings for the
prevention of abuse of women in intimate relationships.
Contact:
Southern Coalition of Battered Women
P.O. Box 5036
Santa Monica, California USA 90405

Talk it Out! A Family
Violence Prevention
Campaign for Youth

A series of new materials for youth including posters,
buttons, stickers, practical advice about self-esteem, ideas
for youth-initiated activities to increase awareness and
prevent abuse, and a fact sheet on dating violence.
Contact:
The Office for the Prevention of Family Violence
llth Floor, Seventh Street Plaza
10030 - 107 Street
Edmonton, Alberta T5J 3E4
Telephone: (403) 422-5916
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Touching: A Child Abuse
Prevention Play

The Child Abuse Council of Hamilton-Wentworth has
developed an education and prevention program called
"Touching: A Child Abuse Prevention Play." "Touching"
is a fifty-minute play about child abuse, relationships and
problem solving for children in kindergarten to grade six.
It was written and developed in the community with input
from children and adolescents who were involved with the
local Children's Aid Societies, parents and an extensive
array of community agency staff. The play is also
available in video format; it is entitled "Touching the
Video." Contact:
Suzanne Mulligan
Community Child Abuse Council of Hamilton-Wentworth
c/o Lloyd George School, Room 15360
Beach Road
Hamilton, Ontario L8H 3K4
Telephone: (416) 549-1353
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TABLE 1
PRINCIPAL CRIMINAL Olek'ENCES AND APPLICATIONS

Criminal
Code

151

Offence/Proceeding:
Principal Provisions

Legislative History

Sexual interference under 14

en.: S.C. 1987, c.24: 01 January 1988 [s.140]

dual procedure

am.: R.S.C. 1985, c.19 (3rd Supp.), s.1:
01 May 1989 [s.151]

indictable: imprisonment not exceeding 10 years
summary conviction (s.787(1)); fine not more $2000;
imprisonment not exceeding 6 months; or both
152

Invitation to sexual touching under 14

en.: S.C. 1987, c.24: 01 January 1988 [s.141]

dual procedure

am.: R.S.C. 1985, c.19 (3rd Supp.), s.1:
01 May 1989 [s.152] '

indictable: imprisonment not exceeding 10 years
sununary conviction (s.787(1)): fine not more $2000;
imprisonment not exce,eding 6 months; or both

153(1)

Sexual exploitation 14 to under 18

en.: S.C. 1987, c.24: 01 January 1988 [s.146(1)]

dual procedure

am.: R.S.C. 1985, c.19 (3rd Supp.), s.1:
01 May 1989 [s.153(1)]

indictable: imprisonment not exce,eding 5 years
summary conviction (s.787(1)): fine not more $2000;
imprisonment not exceeding 6 months; or both
155(2)

Incest (intercourse with specified blood relatives)

en.: prior to S.C. 1953 54, c.51: 01 April 1955
-

[s.142(2)]

indictable
re-en.: R.S.C. 1970, c.C-34: 15 July 1971
imprisonment not exceeding 14 years

[s.150(2)]

am.: S.C. 1972, c.13, s.10: 15 July 1972 [s.150(2)]

re-en.: R.S.C. 1985, c.C-46: 12 April 1988
[s.155(2)]

am.: R.S.C. 1985, c.19 (1st Supp.), s.21:
12 December 1988 [s.155(2)]

247

Offence/Proceeding:
Principal Provisions

Criminal
Code
159(1)

Legislative History

.

Anal intercourse (formerly: sodomy; buggery)
including under 18 unless married to each other

en.: prior to S.C. 1953 54, c.51: 01 April 1955
[s.147]

dual procedure

re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.1551

indictable: imprisonment not exceeding 10 years

am.: S.C. 1987, c.24, s.3: 01 January 1988
[s.154(1)]

summary conviction (s.787(1)): fine not more $2000;
imprisonment not exceeding 6 months; or both

-

re-en.:R.S.C. 1985, c.C-46: 12 December 1988
[s.160]
am.: R.S.C. 1985, c.19 (3rd Supp.), s.3:
01 May 1989 [s.159(1)]

160(1)

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s.147]

Bestiality
dual procedure

re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.155]
indictable: imprisonment not exceeding 10 years
summary conviction (s.787(1)): fine not more $2000;
imprisonment not exceeding 6 months; or both

am.: S.C. 1987, c.24, s.3: 01 January 1988
[s.155(1)]
re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.160]
am.: R.S.C. 1985, c.19 (3rd Supp.), s.3:
01 May 1989 [s.160(1)]

160(2)

Compelling another commit bestiality

en.: S.C. 1987, c.24: 01 January 1988 [s.155(2)]

dual procedure

am.: R.S.C. 1985, c.19 (3rd Supp.): 01 May 1989
[s.160(2)]

indictable: imprisonment not exceeding 10 years
summary conviction (s.787(1)): fine not more $2000;
imprisonment not exceeding 6 months; or both

160(3)

(i) Committing bestiality in presence under 14 or
(ii) inciting under 14 to commit bestiality

en.: S.C. 1987, c.24, s.3: 01 January 1988
[s.155(3)]

dual procedure

am.: R.S.C. 1985, c.19(3rd Supp.), s.3:
01 May 1989 [s.160(3)]

indictable: imprisonment not exceeding 10 years

summary conviction (s.787(1)): fine not more $2000;
imprisonment not exceeding 6 months; or both
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161(4)

Legislative History

Offence/Proceeding:
Principal Provisions

Criminal
Code

en.: S.C. 1993, c.45, s.1 01 August 1993 [s.161(4)]

Breach order on conviction or discharge for

certain sexual offences under Criminal Code re
under 14 child, enjoining offender from
(i) attendance where under 14s expected to be;
(ii) attendance at daycares, schools, playgrounds,
community centres; and (iii) seeking or holding
employment involving position of trust or authority
towards under 14
dual procedure
indictable: imprisonment not exceeding 2 years
summary conviction (s.787(1)): fine not more $2000;
imprisonment not exceeding 6 months; or both

170

Parent or guardian of under 14/14 to under 18:

en.: prior to S.C. 1953-54, c.51: 01 April 1955

procuring for sexual activity prohibited by

[s. 155]

Criminal Code
re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.166]
indictable
am.: S.C. 1987, c.24: 01 January 1988 [s.166]
(i) person procured under 14: imprisonment not
exceeding 5 years; ( ii) person procured 14 to under
18: imprisonment not exceeding 2 years

am.: R.S.C. 1985, c.19(3rd Supp.), s.5:
01 May 1989 [s.170]

171

Householder permitting under 14/14 to under 18:

en.: prior to S.C. 1953-54, c.51: 01 April 1955

on premises for sexual activity prohibited by

[s. 156]

Criminal Code
re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.167]
indictable
am.: S.C. 1987, c.24: 01 January 1988 [s.167]
(i) person procured under 14: imprisonment not
exceeding 5 years; (ii) person procured 14 to under
18: imprisonment not exceeding 2 years

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s. 171]
am.: R.S.C. 1985, c.19(3rd Supp.), s.5:
01 May 1989 [s.171]

I
I
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re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s. 170]

Ciiminal
Code
172(1)

Offence/Proceeding:
Principal Provisions

Legislative History

Corrupting children under 18

.

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s.157(1)]

indictable
re-en.: R.S.C. 1970, c.C-34: 15 July 1971
imprisonment not exce,eding 2 years

[s.168(1)]

am.: S.C. 1987, c.24, s. 6: 01 January 1988
[s.168(1)]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.172(1)]

rep. (in part)/am.: R.S.C. 1985, c.19 (3rd Supp.),
s.6: 01 May 1989 [s.172(1)]
173(1)

en.: prior to S.C. 1953-54, c.51: 01 April 1955

Indecent acts

[s.158]

summary conviction
re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.168]
(s.787(1)): fine not more $2000; imprisonment not
exceexling 6 months; or both

am.: S.C. 1987, c.24: 01 January 1988 [s.169(1)]
am.: R.S.C. 1985, c.C-46: 12 December 1988
[s.173]

am.: R.S.C. 1985, c.19 (3rd Supp.), s.7:
01 May 1989 [s.173(1)]
173(2)

Exposing genitalia to under 14

en.: S.C. 1987, c.24: 01 January 1988 [s.169(2)]

summary conviction

am.: R.S.C. 1985, c.19 (3rd Supp.): 01 May 1989
[s.173(2)]

(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

212(2)

Living off avails of under 18 prostitution

en.: R.S.C. 1985, c.19 (3rd Supp.): 01 May 1989
[s.212(2)]

indictable
imprisonment not exceeding 14 years
212(4)

Procuring under 18

en.: R.S.C. 1985, c.19 (3rd Supp.): 01 May 1989
[s.212(4)]

indictable
imprisonment not exceeding 5 years

1
1
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Offence/Proceeding:
Principal Provisions

Criminal
Code

271(1)

Legislative History
en.: S.C. 1980-81-82-83, c.125: 04 January 1983
[s.246.1(1)]

Sexual assault

dual procedure
re-en.: R.S.C. 1985, c.C-46: 12 December 1988

272(a)

indictable: imprisonment not exceeding 10 years

[s.271(1)]

summary conviction: imprisonment not exceeding 18
months

re-en.: S.C. 1994, c.44, s.19: 15 February 1995

Sexual assault: with weapon

en.: S.C. 1980-81-82-83, c.125: 04 January 1983
[s.246.2(a)]

indictable
re-en.: R.S.C. 1985, c.C-46: 12 December 1988

272(b)

imprisonment not exce,eding 14 years

[s.272(a)]

Sexual assault: by threats to third party

en.: S.C. 1980 81 82 83, c.125: 04 January 1983
[s.246.2(b)]
-

-

-

indictable
re-en.: R.S.C. 1985, c.C-46: 12 December 1988

1

272(c)

imprisonment not exceeding 14 years

[s.272(b)]

Sexual assault: with bodily harm

en.: S.C. 1980-81-82-83, c.125: 04 January 1983
[s.246.2(c)]

indictable
re-en.: R.S.C. 1985, c.C-46: 12 December 1988
272(d)

imprisonment not exceeding 14 years

[s.272(c)]

Party with another to sexual assault

en.: S.C. 1980-81-82-83, c.125: 04 January 1983
[s.246.2(d)]

indictable
re-en.: R.S.C. 1985, c.C-46: 12 December 1988
273(2)

imprisonment not exceeding 14 years

[s.272(d)]

Sexual assault: aggravated

en.: S.C. 1980-81-82-83, c.125: 04 January 1983
[s.246.3(2)]

indictable
re-en.: R.S.C. 1985, c.C-46: 12 De,cember 1988
273.3(2)

imprisonment not exceeding life imprisonment

[s.273(2)]

Do anything to remove from Canada child under
14/14 to under 18: with intent commit certain

en.: S.C. 1992, c.38, s.2: 15 August 1992

sexual offences under Criminal Code
dual procedure

indictable: imprisonment not exceeding 5 years
sununary conviction (s. 787(1)): fine not more $2000;
imprisonment not exceeding 6 months; or both
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[s.273.3(2)]

Criminal
Code

810.1

Offence/Proceeding:
Principal Provisions

Legislative History

Application recognizance keep peace where fear

en.: S.C. 1993, c.45, s.11: 01 August 1993

sexual offence

[s.810.1]

application (no requirement for determination of guilt)

811

en.: prior to S.C. 1953-54, c.51: 01 April 1955

Breach recognizance 810.1

[s.718]

dual procedure
re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.746]
indictable: imprisonment not exceeding 2 years
re-en.: R.S.C. 1985, c.C-46: 12 December 1988
summary conviction (787(1)): fine not more $2000;
imprisonment not exceeding 6 months;
or both

[s.811]
rep./sub.: S.C. 1994, c.44, s.82: 15 February 1995
[s.811]

1
1
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TABLE 2
RELATED CRIMINAL OFFENCES AND APPLICATIONS

85(1)

Legislative History

Offence/Proceeding:
Principal Provisions

Criminal
Code

Use of firearm in (i) committing, or (ii)
attempting commission of, or (iii) in flight from
committing, offence

en.: 1968 69, c.38, s.6: 01 October 1969
-

re-en.: R.S.C. 1970, c.C-34: 15 July 1971
[s.83(1)]

Indictable
am.: S.C. 1976-77, c.53, s.3: 01 January 1978
first offence: not less than 1 or exceeding
14 years;

[s.83(1)]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
second and subsequent offences: not less than 3 or
exceeding 14 years

[s.85(1)]

(see: 85(1)(d); (2))

87

Possession of firearm for purpose of committing
offence

en.: 1968 69, c.38, s.6: 01 October 1969
-

re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.85]
indictable
am.: S.C. 1976-77, c.53, s.3: 01 January 1978
imprisonment not exceeding 10 years

[s.85]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.87]

127(1)

Disobeying lawful order (other than for payment
.
of money)

en.: prior to S.C. 1953 54, c.51: 01 April 1955

indictable

re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.116]

imprisonment not exceeding 2 years

am.: S.C. 1974-75-76, c.93, s.5: 26 April 1976

-

[s.108]

[s.116]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.127(1)]

139(2)

en.: prior to S.C. 1953-54, c.51: 01 April 1955

Obstructing justice

[s.119(2)]

indictable
re-en.: R.S.C. 1970, c.C-34: 15 July 1971
imprisonment not exceeding 10 years

[s.127(2)]

am.: R.S.C. 1970, c.2(2nd Supp.), s.3: 01 August
1972 [s.127(2)]

am.: S.C. 1972, c.13, s.8: 15 July 1972 [s.127(2)]
re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.139(2)]
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Criminal
Code
140(2)

Offence/Proceeding:
Principal Provisions

Legislative History
en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s.120]

Public mischief
dual procedure

re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.1281
indictable: imprisonment not excee-ding 5 years
am.: S.C. 1972, c.13, s.8: 15 July 1972 [s.128]
summary conviction (s.787(1)): fine not more
$2000; imprisonment not exceeding 6 months;
or both

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.1401
am.: R.S.C. 1985, c.27 (lst. Supp.), s.19:
12 December 1988 [s.140(2)]

163(1);

163(2)

Corrupting morals (production obscene
things/crime comics)

en.: prior to S.C. 1953-54, c.51: 01 April 1955

Corrupting morals (dissemination of obscene
things/crime comics)

re en.: R.S.C. 1970, c.C 34: 15 July 1971
[s.159(1);(2)]

dual procedure (s.169)

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.163(1);(2)]

[s.150(1);(2)]
-

indictable (s.169): imprisonment not exceeding
2 years

-

rep. (in part): S.C. 1993, c.46, s.1:
01 August 1993 [s.163(1);(2)]

summary conviction (ss.169; 787(1)): fine not
more $2000; imprisonment not exce,eding
6 months; or both

163.1(1);

Child pornography

163.1(2);

s.163.1(2): dual procedure

163.1(3);

indictable: imprisonment not exceeding 10 years

163.1(4):

summary conviction (s.787(1)): fine not more than
$2000; imprisonment not exce,eding 6 months;
or both

en.: S.C. 1993, c.46, s.2: 01 August 1993
[s.163.1(1);(2);(3);(4)]

s.163.1(3): dual procedure

.

indictable: imprisonment not exceeding 10 years
summary conviction: (s.787(1)): fine not more
$2000; imprisonment not exce,eding 6 months;
or both
s.163.1(4)
indictable: imprisonment not exceeding 5 years
summary conviction: fine not more $2000;
imprisonment not exceeding 6 months; or both
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165

Legislative History

Offence/Proceeding:
Principal Provisions

Criminal
Code

Child pornography (tied sale)

en.: S.C. 1959, c.41, s.12: 01 September 1959

dual procedure (s.169)

re-en.: 1970, c.C-34: 15 July 1971 [s.161]

indictable: imprisonment not exceeding 2 years

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s. 165]

summary conviction (s.787(3)): fine not more
$2000; imprisonment not exceeding 6 months;
or both
166(1)(a)

Publishing indecent matter from judicial
proceedings

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s. 15 1 (1)(a)]

dual procedure (s.169)

re-en.: R.S.C. 1970, c.C-34: 15 July 1971
[s. 162(1)(a)]

indictable: imprisonment not exceeding 2 years
summary conviction (s.787(3)): fine not more
$2000; imprisonment not exceeding 6 months;
or both
167(1)

Immoral/indecent/obscene theatre performance

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s. 166(1)(a)]

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s.152(1)]

dual procedure (s. 169)
indictable: imprisonment not exceeding 2 years

re-en.: R. S. C. 1970, c. C-34: 15 July 1971
[s. 163(1)]

summary conviction (s.787(3)): fine not more
$2000; imprisonment not exceeding 6 months; or

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.167(1)]

both
167(2)

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s. 152(2)]

Person assisting immoral performance
dual procedure (s. 169)
indictable: imprisonment not exceeding 2 years

168

re-en.: R.S.C. 1970, c.C-34: 15 July 1971
[s. 163(2)]

summary conviction (s.787(3)): fine not more
$2000; imprisonment not exceeding 6 months;
or both

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s. 167(2)]

Mailing obscene matter

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s.153]

dual procedure (s. 169)
re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.164]
indictable: imprisonment not exceeding 2 years
summary conviction (s.787(3)): fine not more
$2000; imprisonment not exceeding 6 months;
or both
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re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s. 168]

Criminal
Code

174(1)

Offence/Proceeding:
Principal Provisions
Nudity

Legislative History

en.: prior to S.C. 1953-54, c.51: 01 April 1955

'

[s.159(1)]

summary conviction
re-en.: R.S.C. 1970, c.C-34: 15 July 1971
(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

[s.170(1)]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.174(1)]

175(1)(a)

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s. 160(a)]

Publicly using obscene language

1

sununary conviction

re-en.: R.S.C. 1970, c.C-34: 15 July 1971
[s. 171(a)]

(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

am.: S.C. 1972, c. 13, s.11: 15 July 1972
[s.171(a)]

am.: S.C.1974-75-76, c.93, s.9: 26 April 1976
[s.171(a)]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s. 175(1)(a)]
175(1)(b)

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s. 160(b)]

Publicly exposing indecent exhibition

summary conviction
•
(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

re-en.: R.S.C. 1970, c.C-34: 15 July 1971
[s. 171(b)]
am.: S.C. 1972, c. 13, s.11: 15 July 1972
[s.171(b)]

am.: S.C.1974-75-76, c.93, s.9: 26 April 1976
[s.171(b)]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s. 175(1)(b)]
175(1)(c)

Loitering public place obstructing persons

en.: prior to S.C. 1953 54, e.51: 01 April 1955
[s. 160(c)]
-

summary conviction
(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

re-en.: R.S.C. 1970, c.C-34: 15 July 1971
[s. 171(c)]
am.: S.C. 1972, c. 13, s.11: 15 July 1972
[s.171(c)]

am.: S.C.1974-75-76, c.93, s.9: 26 April 1976
[s. 171(c)]
re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s. 175(1(c)]
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Offence/Proceeding:
Principal Provisions

Criminal
Code
177

Legislative History

.

en.: prior to S.C. 1953-54, c.51: 01 April 1955

Loitering/prowling at night

[s.162]
sununary conviction

re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.173]
(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.177]

179(2)

Vagrancy (loitering of sex offenders)
(Note: offence of vagrancy contra 179(2) in
re:179(1)(b) is of no force or effect: R. v.
Heywood, S.C.C. File No. 233 84, 24 November
1994)

184(1)

Unauthorized surreptitious audio/video
interception

en.: S.C. 1973 74, c.50, s.2: 30 June 1974

indictable

re-en.: R.S.C. 1985, c.C-46: 12 December 1988

-

[s.178.11(1)]

[s.184(1)]

imprisonment not exceeding 2 years

210(1);

en.: prior to S.C. 1953-54, c.51: 01 April 1955

Keeping bawdy house

[s.182(1);(2)]
s.210(1): indictable

re-en.: R.S.C. 1970, c.C-34: 15 July 1971

210(2)

imprisonment not exce,eding 2 years

[s.193(1);(2)]

Inmate of, found in, or permitting use as,
bawdy house

re en.: R.S.C. 1985, c.C 46: 12 December 1988
-

-

[s.210(1);(2)]

s.210(2): summary conviction
.

(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

211

en.: prior to S.C. 1953-54, c.51: 01 April 1955

Transporting to bawdy house

[s.183]
sununary conviction

re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.194]
(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

re-en.: R.S.C. 1985, c.C-46: 12 De,cember 1988
[s.211]

1
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O ffence/Proceeding:
Principal Provisions

Criminal
Code

212(1)

Legislative History

en.: prior to S.C. 1953-54, c.51: 01 April 1955

Procuring (and related offences)

[s.184(1)]

indictable
re-en.: R.S.C. 1970, c.C-34: 15 July 1971
imprisonment not exceeding 10 years

[s.195(1)]

am.: S.C. 1972, c.13, s.14: 15 July 1972
[s.195(1)]

am.: S.C. 1980-81-82-83, c.125, s.13: 04 January
1983 [s.212(1)]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.212(1)]

am.: R.S.C. 1985, c.19 (3rd Supp.), s.9: 01 May
1989 [s.212(1)]

213(1)

en.: S.C. 1972, c.13, s.15: 15 July 1972 [s.195.1]

Soliciting

summary conviction

.

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.213(1)]

(s.787(1)): fine not more $2000; imprisonment not
exce,eding 6 months; or both

218

Abandoning/exposing under 10

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s.189]

indictable
re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.200]
imprisonment not exceeding 2 years
re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.218]

220

Criminal negligence (s.219) causing death

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s.192]

indictable
re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.203]
not exceeding life imprisonment
re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.220]

221

Criminal negligence (s.219) causing bodily harm

en.: prior to S.C. 1953 54, c.51: 01 April 1955
-

[s.193]

indictable
re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.204]
imprisonment not exceeding 10 years
re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.221]
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Criminal
Code

235(1)
in re

230

Offence/Proceeding:
Principal Provisions

Legislative History

Murder (I or II) in commission of child sexual
offence (s.271: sexual assault; s.272: sexual
assault with weapon/threats to third parties/
causing bodily harm; s.273: aggravated sexual
assault)

en.: prior to S.C. 1953 54, c.51: 01 April 1955
[s.207 in re s.202]

indictable

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.235(1) in re s.230]

-

re en.: R.S.C. 1970, c.C 34: 15 July 1971
[s.218(1) in re s.213]
-

-

not less than life imprisonment (235(2))
236
in re

234

Manslaughter (s.234) in commission of child
sexual offence (s.271: sexual assault; s.272:
sexual assault with weapon/threats to third
parties/causing bodily harm; s.273 aggravated

sexual assault)

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s.207 in re s.205]

re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.219
in re s.217]
re-en.: R.S.C. 1985, c.C-46: 12 December 1988
•
[s.236 in re s.234]

indictable
imprisonment not exceeding life imprisonment
245

en.: prior to S.C. 1953-54, c.51: 01 April 1955

Administering noxious substance

[s.217]

indictable
re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.229]
s.245(a): imprisonment not exceeding 14 years .(if

intention to endanger life or cause bodily harm);

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.245]

s.245(b): imprisonment not exceeding 2 years (if

intention to aggrieve or annoy)

246

Overcoming resistance to commission of offence

en.: prior to S.C. 1953 54, c.51: 01 April 1955
-

[s.218]

indictable
re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.230]
imprisonment not exce,eding life
am.: S.C. 1972, c.I3: 15 July 1972 [s.230]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.246]

264

en.: S.C. 1993, c.45, s.2: 01 August 1993 [s.264]

Criminal harassment

dual procedure
indictable (s.264(3)(a)): imprisonment not
exceeding 5 years
summary conviction (ss.264(3)(b); 787(1)): fine
not more $2000; imprisonment not exce,eding
6 months; or both
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Offence/Proceeding:
Principal Provisions

Criminal
Code
266
in re

Legislative History

Assault (without consent, applying force
intentionally, directly or indirectly)

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s.231 in re s.231(a)]

dual procedure

re-en.: R. S. C. 1970, c. C-34: 15 July 1971 [s.245
in re s.244(a)]

265(1) (a)

indictable (s.266(a)): imprisonment not exceeding
5 years
summary conviction (ss.266(b); 787(1)): fine not
more $2000; imprisonment not exceeding
6 months; or both

am.: S.C. 1972, c.13: 15 July 1972 [s.245 in re
s.244(a)]
am.: S.C. 1980-81-82-83, c.125: 04 January 1983
[s.245 in re s.244(a)]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.266 in re s.265(1)(a)]
266
in re
265(1)(b)

Assault (attempting/threatening by act or
gesture, apply force, if has or causes other
person believe on reasonable grounds has,
present ability to effect purpose)

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s.231 in re s.231(b)]
re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.245
in re s.244(b)]

I
I
I
I
I
I
I
I

dual procedure

am.: S.C. 1972, c.13: 15 July 1972 [s.245 in re
indictable: (s.266(a)): imprisonment not exceeding
5 years
summary conviction (ss.266(b); 787(1)): fine not
more $2000; imprisonment not exceeding
6 months; or both

266
in re
265(1)(c)

Assault (accosting or impeding or begging while
openly wearing/carrying weapon or imitation of
weapon)

s.244(b)]
am.: S.C. 1980-81-82-83, c.125: 04 January 1983
[s.245 in re s.244(b)]
re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.266 in re s.265(1)(b)]

en.: S.C. 1974-75-76, c.93, s.21: 26 April 1976
[s.245 in re s.244(c)]

dual procedure

am.: S.C. 1980-81-82-83, c.125: 04 January 1983
[s.245 in re s.244(c)]

indictable: (266(a)): imprisonment not exceeding
5 years

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.266 in re s.265(1)(c)]

summary conviction (ss.266(b); 787(1)): fine not
more $2000; imprisonment not exceeding
6 months; or both

276.3(2)

Publishing `sex activity evidence' admissibility

en.: S.C. 1992, c.38, s.2: 15 August 1992

application for hearing (s.276.1)/ hearing
(s.276.2) and decisions on application for
hearing/hearing

[s.276.3(2)]

summary conviction
(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both
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I

279(1)

Legislative History

Offence/Proceeding:
Principal Provisions

Criminal
Code

en.: prior to S.C. 1953-54, c.51: 01 April 1955

Kidnapping

[s.233(1)]

indictable
re-en.: R.S.C. 1970, c.C-34: 15 July 1971
imprisonment not exceeding life imprisonment

[s.247(1)]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.279(1)]

279(2)

en.: prior to S.C. 1953 54, c.51: 01 April 1955

Confining, imprisoning or forcibly seizing

-

[s.233(2)]

indictable
re-en.: R.S.C. 1970, c.C-34: 15 July 1971
[s.247(2)]

imprisonment not exceeding 10 years

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.279(2)]

279.1(2)

en.: R.S.C. 1985, c.27 (1st Supp.), s.40(1): 12
December 1988 [s.279.1]

Host,age taking
indictable
imprisonment not exceeding life imprisonment

280(1)

en.: prior to S.C. 1953-54, c.51: 01 April 1955

Abduction unmarried under 16

[s.235(1)]

indictable
re-en.: R.S.C. 1970, c.C-34: 15 July 1971
imprisonment not exceeding 5 years

[s.249(1)]

-

am.: S.C. 1980-81-82-83, c.125: 04 January 1983
[s.249(1)]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.280(1)]

281

en.: prior to S.C. 1953-54, c.51: 01 April 1955

Abduction under 14

[s.236(1)]

indictable
re-en.: R.S.C. 1970, c.C-34: 15 July 1971
imprisonment not exceeding 10 years

•

[s.250(2)]

am.: S.C. 1980-81-82-83, c.125: 04 January 1983
[s.250]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.281]

261

Criminal
Code
300

Offence/Proceeding:
Principal Provisions

Legislative History

Publishing defamatory libel known to be false
.

en.: prior to S.C. 1953 54, c.51: 01 April 1955
[s.250]
-

indictable
re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.264]
imprisonment not exceeding 5 years
re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.300]

301

Publishing defamatory libel

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s.251]

indictable
re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.265]
imprisonment not exceeding 2 years
re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.301]

348(1)

Breaking and entering with intent to commit
indictable offence

en.: prior to S.C. 1953 54, c.51: 01 April 1955
[s.292(1)]

indictable

re-en.: R.S.C. 1970, c.C-34: 15 July 1971
[s.306(1)]

s.348(1)(d): imprisonment not exce,eding life
imprisonment (if offence committed in relation
to dwelling house)

-

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.348(1)]

s.348(1)(e): imprisonment not exceeding 14 years
(if offence committed in relation to place other than
dwelling house)

349(1)

Being unlawfully in dwelling house

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s.293(1)]

indictable
re-en.: R.S.C. 1970, c.C-34: 15 July 1971
[s.307(1)]

imprisonment not exceeding 10 years

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.349(1)]

372(1)

False messages

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s. ]

indictable
re-en.: R.S.C. 1970, c.C-34: 1 5. July 1971
[s.330(1)]

imprisonment not exceeding 2 years

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.372(1)]
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Criminal
Code

372(2)

Offence/Proceeding:
Principal Provisions

Legislative History

Indecent telephone

en.: prior to S.C. 1953-54, c.51: 01 April 1955

sununary conviction

re-en.: R.S.C. 1970, c.C-34: 15 July 1971
[s.330(2)]

(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.372(2)]

372(3)

Harassing telephone

en.: S.C. 1960, c.43, s.9: 01 September 1961

summary conviction

am.: S.C. 1968-69, c.38, s.22: 01 July 1969

(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

re-en.: R.S.C. 1970, c.C-34: 15 July 1971
[s.330(3)]

.

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.372(3)]

423(1)(a)

Intimidation by use/threat violence to person, his
(her) spouse, children

en.: prior to S.C. 1953 54, c.51: 01 April 1955

summary conviction

re-en.: R.S.C. 1970, c.C-34: 15 July 1971

-

[s.366(1)(a)]

[s.381(1)(a)]
(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

am.: S.C. 1980-81-82-83, c.125: 04 January 1983
[s.381(1)(a)]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.423(1)(a)]

423(1)(b)

Intimidation by use/threat violence to person or
person's relatives

en.: prior to S.C. 1953 54, c.51: 01 April 1955

summary conviction

re-en.: R.S.C. 1970, c.C-34: 15 July 1971

-

[s. 366(1)(b)]

[s.381(1)(b)]
(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.423(1)(b)]

423(1)(c)

en.: prior to S.C. 1953-54, c.51: 01 April 1955

Persistently following

[s.366(1)(c)]

summary conviction
re-en.: R.S.C. 1970, c.C-34: 15 July 1971
(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

[s.381(1)(c)]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.423(1)(c)]
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Offence/Proceeding:
Principal Provisions

Criminal

Code
423(1)(e)

Legislative History

en.: prior to S.C. 1953-54, c.51: 01 April 1955

Disorderly following on highway

[s. 366(1)(e)}

summary conviction
re-en.: R.S.C. 1970, c.C-34: 15 July 1971
(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

[s.381(1)(e)]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.423(1)(e)]

423(1)(1)

en.: prior to S.C. 1953-54, c.51: 01 April 1955

Besetting/watching dwelling

[s.366(1)(f)]
surrunary conviction

re-en.: R.S.C. 1970, c.C-34: 15 July 1971
(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

[s.381(1)(f)]

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.423(1)(f)]

462.31

Laundering proceeds enterprise crime (including
s.163: corrupting morals; s.163.1: child
pornography; s.210: keeping common bawdy
house; s.212: procuring)

en.: R.S.C. 1985, c.42 (4th Supp.), s.2: 11
November 1989 [s.462.31]

dual procedure
imprisonment not exceeding 10 years
summary conviction (s.787(1)): fine not more
$2000; imprisonment not exceeding 6 months;
or both
486(5)
in re
486(3)

Publishing sex complainant or other witness
identity

en.: S.C. 1974 75 76, c.93, s.44: 26 April 1976
[s.442(3) in re s.442(3)]

summary conviction

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.486(5) in re s.468(3)]

(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

-

am.: S.C. 1980-81-82-83, c.125: 04 January 1983
[s.486(5) in re s.468(3)]

re-en.: R.S.C. 1985, c.19 (3rd Supp.): 01 May
1989 [s.486(5) in re s.468(3)]

•

517
in re
515

-

Publishing 'bail' application/reasons for 'bail'
application decision

en.: R.S.C. 1970, c.2 (2nd Supp.), s.5:
01 August 1972 [s.457.2 in re s.457]

summary conviction

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.517 in re s.515 ]

(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both
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Criminal
Code
517
in re

Legislative History

Publishing accused `bail' review application/
reasons for `bail' review application decision

en.: R.S.C. 1970, c.2 (2nd Supp.), s.5:
01 August 1972 [s.457.2 in re s.457.5]

summary conviction

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.517 in re s.520]

520

(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both
517
in re

Publishing Crown `bail' review application/
reasons for Crown `bail' application decision

en.: R.S.C. 1970, c.2 (2nd Supp.), s.5:
01 August 1972 [s.457.2 in re s.457.6]

summary conviction

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.517 in re s.521]

521

(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both
517
in re

Publishing `bail' vacating and substitution
proceedings/results

en.: R.S.C. 1970, c.2 (2nd Supp.), s.5: 01 August
1972 [s.457.2 in re s.457.8]

summary conviction

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.517 in re s.523]

523

(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both
539(3)

Publishing preliminary inquiry evidence

en.: S.C. 1968-69, c.38, s.33: 01 July 1969

summary conviction

re-en.: R.S.C. 1970, c.C-34: 15 July 1971
[s.467(2)]

(s.787(1)): fine not more $2000; imprisonment not
exceeding 6 months; or both

1

I
I
I
I
I
I
I

Offence/Proceeding:
Principal Provisions

810

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.539(3)]

Application recognizance keep peace where
injury/damage feared

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s.717]

application (no requirement for determination of
guilt)

re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.745]
am.: S.C. 1980-81-82-83, c.125: 04 January 1983

[s.745]
re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.810]
am.: S.C. 1994, c.44, s.81: 15 February 1995
[s.810]

11
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811

Legislative History

Offence/Proceeding:
Principal Provisions

Criminal
Code

en.: prior to S.C. 1953-54, c.51: 01 April 1955
[s.718]

Breach recognizance 810
dual procedure

re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.746]
indictable: imprisonment not exceeding 2 years
summary conviction (s.787(1)): fine not more
$2000; imprisonment not exceeding 6 months; or
both

9

re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.8111
rep./sub.: S.C. 1994, c.44, s.82: 15 February 1995
[s.811]
en.: S.C. 1953-54, c.51: 01 April 1955 [s.8]

Contempt

re-en.: R.S.C. 1970, c.C-34: 15 July 1971 [s.'8]
re-en.: R.S.C. 1985, c.C-46: 12 December 1988
[s.9]

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
1
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TABLE 3
PRINCIPALS AND SECONDARY PARTIES

Classes of Parties

Criminal Code
21(1)(a); 23.1

Principals
Secondary Parties
Person doing something to aid principal

21(1)(b); 23.1

Person omitting to do something to aid principal

21(1)(b); 23.1

Person abetting principal

21(1)(c); 23.1

Person forming common intention to carry out unlawful
purpose with another who, while they are carrying out
common purpose, commits offence which person knew or
ought to know was probable consequence of carrying out
unlawful purpose

21(2); 23.1

Person counselling another to be party to offence

22(1); 23.1; 464

Person counselling another to be party to offence, in
respect of offence committed by the other, in consequence
of the counselling, which counselling person knew or ought
to know was likely consequence of conselling

22(2); 23.1

Accessory after fact (person who either receives or
comforts or assists another s(he) knows has been principal
or secondary party to an offence)
.

23(1); 23.1; 463

Person attempting offence (having intent to either commit
offence or do or omit to do something for purpose of
committing)

24(1); 463

Person using firearm either in attempt to commit or in
flight from attempt to commit offence

85(1)(a); 85(1)(b)

Conspiracy

465(1)(b); 465(1)(c); 465(1)(d)
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TABLE 4
PRINCIPAL EVIDENCE LEGISLATION
Offences
Governed By
Legislation

Legislation: Summary

1

Age

all offences

Interpretation Act, R.S.C. 1985, c. 1-21, s. 30:
Person reaches pa rt icular age at commencement of anniversary of birth date.

Criminal Code, s. 658:
(i)

(ii)
(iii)
(iv)

(v)

testimony of person/person's parents;
birth/baptismal certificate;
record of society which has had control/care of child;
other information court considers reliable; or
absent, or to corroborate, other evidence: judicial inference from person's appearance.

.

Character of accused

all offences

Criminal Code, ss. 666, 795: Permits Crovvn to tender evidence of accused's prior convictions,
where accused puts evidence of good character on record, thereby placing character in issue.
Child's evidence: capacity of (under 16) to give

all offences

Canada Evidence Act, R.S.C. c. C-5, s. 16: Requires hearing to determine capacity (i) to testify
on oath or affirmation or (ii) to testify not on oath or affirmation upon promise to tell truth.

Child's evidence: weight

all offences

Criminal Code, ss. 659, 795: Abrogates any requirement, previously existing, that court wa rn a
jury "about convicting an accused on the evidence of a child." (Does not prohibit court, in
appropriate circumstances, exercising discretion to warn a jury about convicting accused on
evidence of a child.)
Child complainant (under 18) evidence (i) outside court (ii) behind in court screen
-

Criminal Code, s. 486(2.1): Complainant may be permitted testify (i) outside courtroom or (ii)
behind screen or other device in courtroom, to allow complainant not to see accused, if (i)
complain an t at time of trial or preliminary inquiry under 18 years or "is able to communicate
evidence but may have difficulty doing so by reason of a mental or physical disability" and if (ii)
"necessary to obtain a full and candid account of the acts complained of from the complainant."
Additionally, court will not permit complainant testify outside courtroom unless, under s. 486(2.2),
(i) arrangements made for accused, judge and jury (where there is jury) to watch complainant's
testimony by closed-circuit television "or otherwise" and (ii) accused is permitted conununicate
with defence counsel during complainant's testimony.

269

151, 152, 153, 155,
159, 160(2), 160(3),
170, 171, 172, 173,
271, 272, 273
.

Criminal Code, s. 486(2.3): Accused (if unrepresented) prohibited from personally crossexamining witness who is, at time of proceedings, under 14 years "unless proper administration of
justice requires." (Where accused prohibited from cross-examining under 14 witness, court shall
appoint counsel to do so on accused's behalf.)

271, 272, 273, and
any offence in which
violence against person
allegedly used,
threatened or
attempted

I
I

Child witness (under 14) court support person

271, 272, 273, and

1

Child witness (under 14) cross-examination

Criminal Code, s. 486(1.2): Support person may be permitted to be present and be close to
witness (who, at time of trial or preliminary inquiry is under 14 years and who applies for
permission) while witness testifies, if proper administration of justice requires (s. 486(1.3)).
Support person order may prohibit communication between support person and witness during
witness's testimony (s. 486(1.4)). Court must, in event of refusing support person application,
furnish reason (s. 486(2)).

any offence in which
violence against person
allegedly used,
threatened or
attempted

Corroboration

151, 152, 153, 155,

Criminal Code, s. 274:

159, 160, 170, 171,
172, 173, 212, 271,
272, 273

(i)

no corroboration required for conviction;

(ii) judge shall not instruct jury that it is unsafe to find accused guilty absent corroboration.
(Does not prohibit court, in appropriate circumstances, exercising discretion to warn a jury
about convicting accused on evidence of a child.)

I
I
1

I
1

all offences

Exhibit testing
Criminal Code, ss. 605(1), 795: Authorizes order for release of court exhibits for "scientific or
other test or examination" on terms court directs.

all indictable offences

Identification
Identification of Criminals Act, R.S.C. 1985, c. I-1, s. 2(l)(a): "measurements, processes or
operations"

Fingerprinting, Palmprinting and Photography Order, P.C. 1992-1354, 18 June 1992 (S.I. 92-131,
29 July 1992, pursuant to Identification of Criminals Act, R.S.C. 1985, c. I-1, s.2(1)(b)): "to
sanction the measurements, processes and operations of fingerprinting, palmprinting and
photography".
all offences

Impact statement of complainant
Criminal Code, s. 735(1.1): Sentence-hearing impact statement of or on behalf of victim,
describing harm done or loss suffered by victim arising from offence, may be considered by
sentencing court. (Admission of victim impact statement does not preclude court considering other
evidence concerning victim: s. 735(1.3).)
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Recent complaint
Criminal Code, s. 275: Recent complaint was admissible in evidence from Crown as one of
exceptions to common law evidence rule which excluded prior consistent statements offered in
evidence by Crovvn. Section 275 abrogates this exception and, therefore, makes recent complaint
evidence from Crown inadmissible in evidence. Other admissible exceptions to inadmissibility of
prior consistent statements are not affected by s. 275, and include: exception admitting, as Crown
evidence, prior consistent statements to rebut defence allegation complaint was recently-fabricated.
(Section 275 does not affect defence right to cross-examine to establish absence of recent
complaint.)
Sexual activity of complainant
Criminal Code, s. 276(1): Evidence complainant engaged in sexual activity, with accused or
another person, other than sexual activity founding charge, inadmissible to support inference that,
by reason of sexual nature of that activity, complainant (i) more likely to have consented to sexual
activity that forms subject matter of charge or (ii) is less worthy of belief. Evidence complainant
engaged in sexual activity with accused or other person, other than sexual activity founding charge,
inadmissible for any other purpose except with leave (ss. 276(2); 276(3); 276.1-276.3).
Sexual reputation of complainant
Criminal Code, s. 277: Evidence of sexual reputation of complainant, whether (i) general or (ii)
specific, inadmissible to challenge or to support credibility of complainant.

151, 152, 153, 155,
159, 160(2), 160(3),
170, 171, 172, 173,
271, 272, 273

151, 152, 153, 155,
159, 160(2), 160(3),
170, 171, 172, 173,
271, 272, 273

151, 152, 153, 155,
156, 159, 160(2),
160(3), 170, 171, 172,
173, 271, 272, 273,
273

all offences

Statements of accused
Criminal Code, ss. 672.21(2); 795: Statement of accused conszsting of "protected" statement, is
not, as general rule, admissible in evidence at preliminary inquiry or trial. ("Protected statement",
defined by s. 672.1(1), is "statement made by the accused during the course and for the purpose of
an assessment or treatment directed by a disposition, to the person specified in the assessment
ordered or the disposition, or to anyone acting under that person's direction" (underlining added).
Exceptions (which do not affect the inadmissibility of protected statements at trial), are specified by

-

s. 672.21(3).

all offences

Taking view

Critninal Code, s. 652: Authorizes order for taking view "of any place, thing or person" subject
to court's directions as to taking view.
Video-taped statements of (under 18) complainant
Criminal Code, s. 715.1: Video-taped evidence of complainant statement admissible if (i)
complainant under 18 years when taped; (ii) tape made within 'a reasonable time after the alleged
offence"; (iii) tape records complainant's description of the acts complained of; (iv) complain an t
testifies, and (v) while testifying, complainant adopts contents of tape.

151, 152, 153, 155,
159, 160(2), 160(3),
170, 171, 172, 173,
271, 272, 273

all offences

Witnesses: accused and accused's spouse
Canada Evidence Act, R.S.C. 1985, c. C-5, s. 4(1): Accused and accused's spouse are both
competent to testify for defence (subject to s. 4(3)).
Canada Evidence Act, R.S.C. 1985, c. C-5, s. 4(2): Spouse of accused charged with offence or
attempt to commit offence competent and compellable for Crown without consent of accused
(subject to s. 4(3)).
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TABLE 5
ABUSE REPORTING, APPREHENSION AND PENAL PROVISIONS
Jurisdiction:
Legislation
Alberta

Obligation to Report
Mistreatment

Sexual Abuse Bases for
Intervention

s. 1(1)(1)(d): "a person under the age
of 18 years"

s. 3(1): "any person who has
reason and probable grounds
to believe and believes that a
child is in need of protective
services shall forthwith report
the matter" (except
information that is privileged
as a result of a solicitor-client
relationship: s. 3(3))

s. 1(2)(d): child "in need of
protective services" because
of substantial risk of sexual
abuse.

s. 95: wilfully causing child to be in
need of protection

s. 1: "a person under 19 years old"

s. 7(1): "a person who has
reasonable grounds to believe
that a child is in need of
protection shall forthwith
report the circumstances"
(except information privileged
as a result of solicitor-client
relationship: s. 7(2))

s. 1(viii)(a): child "in need
of protection" because s(he)
is abused or neglected or his
safety well-being is in
danger.

s. 16(3): refusal or neglect to relinquish
child under order granting custody to
Supt. of Family and Child Services

s. 18(1): "where a person
has information that leads the
person reasonably to believe
that a child is or might be in
need of protection ..., the
person shall forthwith report
the information" (except
information privileged as a
result of solicitor-client
relationship: s. 18(2))

s. 17(2): child "in need of
protection" because (c) s(he)
is abused or in danger of
being abused or
(f) s(he) is subjected to
aggression or sexual
harassment that endangers the
life, health or emotional wellbeing of the child.

s. 20(7): failing compliance with order
not to reside or have contact with a
child;

Child Welfare
Act,
S.A. 1984,
c. C-8.1

British
Columbia

t■

.)

■.]
Ce)

Child, Family
and Community
Service Act,
S.B.C. 1994,
c. 27 as am.

Manitoba
Child and
Family Service
Act,
S.M. 1985-86,
c. 8

Sexual Abuse Bases for
Penal Offences

Definition of
Child

s.1: "a person under the age of
majority" (18 years: Age of Majority
Act, R.S.M. 1987, c. A 7, s. 1)
-

_

s. 38(b): obstructing state representative
from performing supervision order by act
or omission causing child to be in need
of protection;
s. 52: interfering with child in care
s. 84: selling a child

Jurisdiction:
Legislation
New
Brunswick
Family Services
Act,
S.N.B. 1980,
c. F-2.2

Definition of
Child

Obligation to Report
Mistreatment

Sexual Abuse_ Bases for
Intervention

Sexual Abuse Bases for
Penal Offences

s. 1: "a person actually or apparently
under the age of majority", unless the
Act or its regulations otherwise
specify, and including certain
specified classes of persons such as an
unborn, stillborn, and out-of-wedlock
child and a child to whom a person
stands in loco parentis (the age of
majority being 19 years: Age of
Majority Act, R.S.N.B. 1973, c. A-4,
s. 1(1))

s. 30(1): "any person who
has information causing him
to suspect that a child lis
been abandoned, deserted,
physically or emotionally
neglected, physically or
sexually ill-treated or
otherwise abused shall ...
[report] without delay"
(except information privileged
as a result of solicitor-client
relationship: s. 30(2))

s. 31(1)(e): the "security or
development of a child may
be in danger" because "the
child is physically or sexually
abused, physically or
emotionally neglected,
sexually exploited or in
danger of such treatment"

s. 12: obstructing Minister of Family
Services or representative in exercise of
statutory functions

s. 38(1): "where a person
has information that a child
has been, is or may be in
danger of abandonment,
desertion, neglect, physical,
sexual or emotional illtreatment or has been, is or
may be otherwise in need of
protection, the person shall
immediately report the
matter" (including information
otheiwise privileged as result
of solicitor-client relationship:
s. 38(5)(d) and s. 38(6))

s. 2(vi): child "in need of
protection" because s(he) "is
physically or sexually abused,
physically or emotionally
neglected, sexually exploited
or in danger of that
treatment",

s. 31(4): leaving child under age of
majority (which is 19 years) or who is
physically, emotionally or intellectually
disabled, for unreasonable duration,
without making reasonable arrangements
for such child's care, supervision and
control

under Reg 2 of the General
Administration Regulations - Family
Services Act, N.B. Reg 81-132, filed
20 August 1981, a "child" means "a
person actually or apparently under
the age of sixteen, and includes a
disabled person actually or apparently
under 19"

t■.)

....2

e•
Newfoundland

Child Welfare
Act,
R.S.N., 1990,
c. C-12

s. 2(a): "an unmarried boy or girl
actually or apparently under the age
of 16"
s. 25(1)
where person having custody, charge
or care of child has been either
convicted of conunitting or has been
committed to trial for an offence
involving "wilful injury to the person,
physical or mental health or morals of
the child" or has been ordered to keep
the peace towards the child, court
may commit child to the care of the
Director of Child Welfare until 17
years, or an earlier age

s. 13: communication with child in care
or child's guardian where Minister of
Family Services has prohibited
communication

s. 24: wilfully committing act which
produces, promotes or contri- butes to
child being or be- coming in need of
protection
s. 27: selling, giving to, or causing to
be in possession of child of liquor, drug,
obscene printed or photographic material
or obscene models
s. 32: inducing or attempting to induce
child leave place where child confined or,
placed by competent authority for
nursing, support, education, or adoption;
or breaching agree- ment with or on
behalf of the Director of Child Welfare;
or detaining or harbouring a child
s. 44: failure to comply with or
otherwise contravening any provision of
the Act
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Jurisdiction:
Legislation
Northwest
Territories
Child Welfare
Act,
R.S.N. W. T.
1988, c. C-6

Obligation to Report
Mistreatment

Sexual Abuse Bases for
Intervention

Sexual Abuse Bases for
Penal Offences

s. 1: "a person who is, or in the
absence of evidence to the contrary
appears to be under the age of 18
years, and includes a person who is
under the guardianship of the
Superintendent [of Child Welfare
appointed under s. 2(1)] or a
Children's Aid Society

s. 30(2): "every person who
has information of the
abandonment, desertion or
need of protection of a child
or the infliction of abuse upon
a child shall forthwith report"
(including information
otherwise privileged as a

s. 12(2)(e): child "in need of
protection" because "the
home of the child, by reason
of neglect, cruelty or
depravity on the part of the
person in whose charge the
child is, is an unfit and
improper place for the child".

ss. 52(a); 115: inducing or attempting to
induce child to leave home where placed
by superintendent of Child Wel- fare or a
Child Welfare Society

notwithstanding that the person has

result of solicitor-client

attained the age of 18 years";

relationship: s. 30.1(4))

Definition of
Child

welfare worker
ss. 52(c); 115: detaining or knowingly
harbouring child who has left custody of
superintendent or a society

s. 25(c):
a judge may, "in the interests of a the
welfare of a child who is under the
guardianship of the Superintendent or
a society, ... make an order providing
that the Superintendent or the society
continue to be the guardian of the
child" for the period the judge
considers proper beyond 18 years but
not beyond 19 years

Nova Scotia
Children and
Family Services
Act,
S.N.S. 1990,
c. 5

s. 3(1)(e): "a person under sixteen
years of age unless the context
otherwise requires; ..." (other
contexts not being applicable)

ss. 52(b); 115: removing or attempting
to remove child illegally from custody of
superintendent, a society, or child

ss. 52(d); 115: ill treating, neglecting,
abandoning or exposing a child in a
person's care or control or procuring the
ill treatment, neglect, desertion, or
exposure of the child
ss. 52(e); 115: failing to per- form duty
imposed under Act
s. 23(1): "every person who
has information, whether or
not it is confidential or
privileged, indicating that a
child is in need of protective
services shall forthwith report
that information"

s. 22(2): "child is in need of
protective services" because
(c) "the child has been
sexually abused by a parent
or guardian of the child, or
by another person where a
parent or guardian of the
child knows or should know
of the possibility of sexual

s. 90: disobedience of court order
relating to custody of or access to child
s. 92(1): interference with child subject
to interim order or disposition order
s. 92(2): inducing child to leave child
care facility

abuse and fails to protect the

s. 92(3): obstructing or interfering with

child"
or
(d) "there is a substantial risk

agency employee in discharge of
statutory duties

that the child will be sexually
abused as described in clause
(c)".

Definition of
Child

Obligation to Report
Mistreatment

Sexual Abuse Bases for
Intervention

s. 3(1): "a person under the age of
eighteen years", subject to the
defmition of "child" for purposes of
Part III of the Act, cross-titled "Child
Protection", under which "child" does
not include a child "who is actually or
apparently sixteen years of age or
older unless the child is the subject of
an order" under Part III, in which
event a "child" is a person under
eighteen years old (s. 37(1)); an
eventuality which is, for example,
contemplated under Part III of the Act
by s. 47(3) which provides that
"where the child was under the age of
16 years when the proceeding was
commenced or when the child was
apprehended, the court may hear and
determine the matter and make an
order under this Part as if the child
were still under the age of sixteen

s. 72(2): "a person who
believes on reasonable
grounds that a child is or may
be in need of protection shall
forthwith the belief the

s. 37(2): "child in need of
protection" because
(c) the child has been
sexually molested or sexually
exploited, by the person
having charge of the child or
by another person where the
person having charge of the
child lcnows or should lcnow
of the possibility of sexual
molestation or sexual
exploitation and fails to
protect the child"

Jurisdiction:
Legislation
Ontario
Child And
Family Services
Act,

R.S.O. 1990,
c. C.11

years."

Prince Edward
Island
Family And
Child Services

Act,
R.S.P.E.I.
1988, c. F-2

s. 1(1)(e): "a person actually or
apparently under the age of majority"
(18 years: Age of Majority Act,
R.S.P.E.I., 1988, c. A-8, s. 1)

information upon which it is
based" (including information
otherwise privileged as a
result of solicitor-client
relationship: s. 72(3); s.

72(4)(d); s. 72(8))

.

Sexual Abuse Bases for
Penal O ffences

ss. 79(3); 85(1)(0: leaving child under
16 without care/supervision
ss. 79(5); 85(1)(0: permitting child
under 16 loiter in public place, midnight
to 6:00 a.m. (unless accompanied)
s. 80(1); 85(1)(g): contravening restraint
order

s. 83: inducing or attempting to induce
child subject to protection order to leave
placement, and related offences

Or

(d) "there is a substantial risk
that the child will be sexually
molested or sexually
exploited as described in
clause (c)"

ss. 84(b); 85(1)(j): obstructing,
interfering with child's apprehension
ss. 79(2); 85(2): inflicting abuse on, or
failing adequately supervise and protect,
child

.
s. 14(1): "every person who
has lcnowledge or has
reasonable and probable cause
to suspect that a child has
been abandoned, deserted or
abused must forthwith report
or cause to be reported the
circumstances" (except
information that is privileged
as a result of a solicitor-client
relationship: s.14(5))

s. 1(1)(2)(c): "child in need
of protection" because child
"has been physically abused,
neglected or sexually
exploited or is in danger of
consistently threatening

ss. 50(1)(a); 46: interfe ri ng with child in
care by inducing or attempting to induce
child to leave placement
ss. 50(1)(b); 46: unlawfully detaining or
harbouring child

behaviour"
ss. 50(1)(c); 46: communicating with
child or child's foster parent without
authorization of Director of Family And
Child Services
ss. 50(2); 46: abuse, neglect, desertion,
or abandonment of child (or procuring
any of the foregoing)
ss. 50(3); 46: obstructing Director, child
care worker and others in like capacities
in performance of lawf-ul functions
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Jurisdiction:
Legislation

Québec
Youth
Protection Act,
R.S.Q. [1981],
c. P-34.1

Definition of
Child
s. 1(c) of the Act: "a person under
eighteen years of age";
a child subject to compulsory foster
care under the Act may, by order of
the Court of Québec on application of
a director under s. 64 of the Act, be
continued in compulsory foster care,
beyond 18, until 21 years

Obligation to Report
Mistreatment
s. 39: "Every person, even
one having privileged
information, who has
reasonable cause to believe
•
that the security or
development of a child is in
danger ..., is bound to bring
the situation to the attention
of the ... [state] without
delay" (except information
privileged as a result of an
advocate-client relationship:
s. 39)

Sexual Abuse Bases for
Intervention
s. 38(g): The "security or
development of a child is
considered to be in danger"
because the child "is the
victim of sexual abuse or he
is subject to physical illtreatment through violence or
neglect

Sexual Abuse Bases for
Penal O ffences
s. 134(a): refusal to comply with
decision, order
s. 134(6): refusal to answer state
official; mislead or attempt to mislead
state official; and related offences
s. 134(c): hinder or attempt to hinder
state official
s. 134(e): advise, encourage, incite child
leave establishment where placed
s. 134(f): withholding child requested by
state official to be handed over
s. 135(a): failing to protect, or
performing acts endangering, child

t■-)

Saskatchewan
The Child And
Family Services
Act,
S.S. 1989-90,
c. C-7.2

s. 2(1)(d): "an unmarried person
actually or apparently under 16 years
of age", except where the Act
expresses contrary intention, such as
in s. 37(3): "until ... the age of 18
years, ..."

s. 12(1): "every person who
has reasonable grounds to
believe that a child is in need
of protection shall report the
information" (including
information otherwise
privileged as a result of a
solicitor-client relationship: s.
12(2)(a))

s. 11(a)(iii): "child in need
of protection" because the
child "has been or is likely to
be exposed to harmful
interaction for a sexual
purpose"

s. 81(2)(a): neglecting, abusing, wilfully
abandoning, or exposing child to neglect,
abuse or abandonment by another person
s. 81(2)(b): detaining or harbouring
child after demand, by Department of
Child Family Services or police, for
child's return
s. 81(2)(c): inducing or attempting
induce a claild leave premises where
placed
s. 81(2)(d): contravening protective
intervention order
ss. 13(6); 82(4); 81(2)(f): obstructing
officer carrying out investigation to
determine if child in need of protection
or to determine if offence has occurred
under the Act

Jurisdiction:
Legislation
Yukon
Children's Act,
R.S.Y.T. 1986,
c. 22, Part IV

ts..)
00

Definition of
Child
s. 104:
a person under 18 years

Obligation to Report
Mistreatment

Sexual Abuse Bases for
Intervention

s. 115(1):
"a person who has reasonable
grounds to believe that a child
may be a child in need of
protection may report the
information upon which he
bases his belief"

s. 116(1)(h):
"child in need of protection"
because "the parent or person
in whose care he is involved
the child in sexual activity"

Sexual Abuse Bases for
Penal Offences
ss. 142(1)(a); 142(2):
inducing or attempting induce child to
abscond from state care
ss. 142(1)(b); 142(2):
detaining or harbouring an absconding
child

TABLE 6
PROTECTION ORDERS

Legislation

Jurisdiction

Alberta

Matrimonial Property Act, R.S.A. 1980, c. M-9 as am.:
• s. 19(1)(a): order for exclusive possession of matrimonial home;
• s. 19(1)(c): order restraining spouse from entering or attending at or near matrimonial home

British Columbia

Child Family and Community Service Act, S.B.C. 1994, c. 27:
• s. 16(4): order person (i) not enter premises where child resides or (ii) not contact, endeavour
contact, or otherwise interfere with child or person having custody of or access to child, while child
in state care
Family Relations Act, R.S.B.C. 1979, c. 121 as am.:
• s. 36.1: order restraining harassment;
• s. 37: order (i) prohibiting entry of premises, including premises ordered person owns or has right
to possess, where child residing; (ii) person not make contact or endeavour make contact with child
or person having custody of or access to child; and (iii) person enter into recognizance with
conditions including requirement to report to court

Manitoba

The Child And Family Services Act, S.M. 1985-86, c. 8 as am.:
• s. 20(1)(a); (3): order person who has subjected child to abuse or is likely to do so to cease
residing in same premises in which child resides
• s. 20: order person who has subjected child to abuse or likely to do so (i) cease reside in same
premises as child resides and/or (ii) refrain from any contact or association with child
The Family Maintenance Act, R.S.M. 1987, c. FZ0 as am.:
• s. 10(1)(c): order that one spouse not enter premises where other spouse is living separate and
apart
• s. 10(1)(d): order that one spouse not molest, annoy or harass other spouse or any child in
custody of other spouse

Northwest

Matrimonial Property Act, R.S.N.W.T. 1988, c. M-6 as am.:

Territories
• s. 27(2): subject to written agreement to contrary, order transferring from one to another spouse or
to a child of either or both parties, specified property
Domestic Relations Act, R.S.N.W.T. 1988, c. D-8 as am.:
• s. 16: where spouse obtains judicial separation judgment, court may "for benefit of that spouse or
the children of the marriage" order settlement of any property to which other spouse is entitled
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Jurisdiction
New Brunswick

Legislation
Family Services Act, S.N.B. 1980, c. F-2.2 as am.:
• s. 128: court may make order (i) restraining spouse of separated applicant from molesting,
annoying, harassing or interfering with applicant or children in applicant's lawful custody and (ii)
may require spouse's separated applicant to enter into a recognizance as court considers appropriate
Marital Property Act, S.N.B. 1980, c. M 1.1:
-

• s. 23(1): order for exclusive possession of part or all of marital home for period court directs if "it
is in the best interests of the child" to make such order
Newfoundland

Family Law Act, R.S.N., 1990, c. F 2:
-

• s. 15(1)(a): order for exclusive possession of part or all of matrimonial home for life or lesser
period that court decides if "it is in the best interests of the child to make the order."
• s. 81(1): order restraining spouse of applicant from molesting, annoying or harassing applicant or
children in applicant's lawful custody or from communicating with applicant or child, except as
order provides, and requires spouse of applicant enter into recognizance that court considers
appropriate
Nova Scotia

Children and Family Services Act, S.N.S. 1990, c. 5 as am.:
• s. 30(1): protective-intervention order where court satisfied that contact of person who is subject of
order with a child "is causing, or is likely to cause, the child to bt, a child in need of protective
services" providing that person (i) cease to reside with child subject to appropriate ternis and
conditions and/or (ii) not contact child or associate with child in any way, subject to appropriate
terms and conditions
Matrimonial Property Act, R.S.N.S. 1989, c. 275 as am.:
• s. 11(1): order for exclusive possession of part or all of matrimonial home, for life or lesser
period, where "it is in the best interest of the child to make such an order."

Ontario

.

Chikl and Family Services Act, R.S.O. 1990, c. C.11:
• s. 80(1): where child in need of protection, order restraining or prohibiting a person's access to or
contact with child which may include appropriate directions for implementing order and protecting
child

Ii

Family Law Act, R.S.O. 1990, c. C.11.2 as am.:
• s. 24(1): order for exclusive possession of part or all of matrimonial home for specified period if
in "the best interest of the child affected"
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Legislation

Jurisdiction
Prince Edward
Island

Family Law Reform Act, R.S.P.E.I. 1988, c. F-3 as am.:
• s. 28: order restraining spouse or former spouse of applicant from molesting, rumoying, or
harassing applicant or children in applicant's lawful custody which may include requirement spouse
of applicant enter into recognizance as court considers appropriate
• s. 39(1): order for exclusive possession of part or all of matrimonial home for life or lesser period
as court directs if "it is in the best interest of a child to do so."

Family And Child Services Act, R.S.P.E.I. 1988, c. F 2 as am.:
-

• s. 50(4): order restraining any person from harassing, visiting, communicating with or otherwise
interfering with child subject of agreement or order under Family And Child Services Act, which
may require person enter into recognizance as court considers appropriate

Québec

Civil Code of Québec, S.Q. 1991, c. 64:
• Art. 405: order awarding right of use of family residence to spouse having court-ordered custody
of a child

Saskatchewan

The Child And Family Services Act, S.S. 1989 90, c. C 7.2 as am.:
-

-

• s. 16(3): protective intervention order including requirement named person refrain from any
contact or association with child where court determines contact between child and named person
would cause child to be in need of protection

Matrimonial Property Act, S.S. 1979, c. M 6.1:
-

• s. 5(1): order of exclusive possession of part or all of matrimonial home for life or shorter period
as court directs having regard for (s. 7) "needs of any children" and "conduct of the spouses
towards each other and towards any children" and "any other relevant fact or circumstance"

Yukon

Family Property and Support Act, R.S.Y.T. 1986, c. 63 as am.:
• s. 27(1): order of exclusive possession of part or all of matrimonial home for life or lesser period
as court directs if "it is in the best interest of the child to do so."

1
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LEGAL RESOURCES

Part of the process of maintaining legal integrity of criminal investigations is keeping
promptly informed of future amendments of the Criminal Code and other statutes germane to
police work. Police should be aware of how judicial decisions affect interpretation of the
Criminal Code and other police-pertinent legislation, as well as requirements and expectations
of other facets of police work. Please refer to the following publications that may help serve
these purposes. To ensure you receive updates, have your publication order addressed to you
personally or to you c/o the police station or precinct where you serve.
•

Martin's Criminal Code, 1995 ed., Greenspan, Q.C., Edward L. (Ed.) (Canada Law
Book Ltd., 240 Edward Street, Aurora, ON, L4G 3S8, call toll free 1-800-263-2037 or
1-800-263-3269), a single-volume thoroughly-annotated publication issued annually with
occasional bookcover pocket legislation supplements.

•

Tremeear's Criminal Code, 1995 ed., Watt, Mr. Justice David and Fuerst, Michelle
(Eds.) (Carswell, Corporate Plaza, 2075 Kennedy Road, Scarborough, ON, MIT 9Z9,
call toll free 1-800-387-5164), a single-volume thoroughly-annotated publication issued
annually with occasional bookcover pocket legislation and caselaw supplements.

•

Bulletin Of Proceedings, issued by the Supreme Court of Canada, includes summaries
of its decisions and of applications to the Court for permission to appeal; published
weekly when Court sits and less frequently the remainder of the year (comprising 2,013
pages in 1994), at $107 in advance (includes GST) payable to the Receiver General of
Canada. (Effective January 1, 1996, the annual subscription cost, including GST, will
be $214.) For a subscription, write to the Registrar, Supreme Court of Canada, Supreme
Court Building, Wellington Street, Ottawa, ON, K1A 0J1.

•

The Lawyers Weekly, a readable summary of important court decisions from all levels
of Canadian courts, is available from Butterworths for $150 per year. Call toll free 1800-668-6481.

•

Guide To Criminal Evidence, Boilard, Mr. Justice Jean-Guy. (Les Éditions Yvon Blais
Inc., C.P. 180, Cownasville, Québec, J2K 3H6); a compact explicitly written looseleaf
publication which is annually revised.

•

Criminal Law Quarterly: A Canadian Journal of Criminal Lawfor Judges, Lawyers, and
Police Officers (published by Canada Law Book Inc., 240 Edward Street, Aurora, ON,
L4G 3S8, call toll free 1-800-263-2037 or 1-800-263-3269).

•

Criminal Law Defences 2nd ed., 1994, Knoll, Q.C. (published by Carswell, Corporate
Plaza, 2075 Kennedy Road, Scarborough, ON, M1T 9Z9, call toll free 1-800-387-5164).
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QUICK TELEPHONE/FAX DIRECTORY
FOR CHILD SEXUAL ABUSE CASES
ORGANIZATION/NAME

TELEPHONE
NUMBER

FAX
NITMBER

Canadian Police College Library

(613) 993-3220

(613) 990-9738

Community Contract and Aboriginal
Policing Services Directorate, RCMP HQ

(613) 993-8443

(613) 998-2405

National Clearinghouse on Family
Violence

(613) 957-2938
1-800-267-1291

(613) 941-8930

National Crime Prevention Council

(613) 957-4640

(613) 957-4697

Solicitor General Canada

(613) 991-3308

(613) 993-5252

Canadian Council on Social Development
Family Violence Program

(613) 728-1865

(613) 728-9387

Institute for the Prevention of
Child Abuse

(416) 921-3151
1-800-888-5430

(416) 921-4997

Victims of Violence/Canadian Centre for
Missing Children

(613) 233-0052

(613) 233-2712

(604) 528-5753

(604) 528-5754

FEDERAL

NON-GOVERNMENTAL
ORGANIZATIONS

PROVINCIAL/LOCAL
Justice Institute of British Columbia
Attorney General's Department
Children's Hospital
Family and Social Services

-

-

