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PREFACE AND OVERVIEW

The Honourable Judge Stuart M. Leggatt of the County Court

of Vancouver in the Province of British Columbia, was granted

a leave of absence from his judicial duties on August 1,

1983, for the purpose of inquiring into and reviewing the

status of the habitual criminals in Canada, an Inquiry

jointly appointed by the Minister of Justice and the Solicitor

General of Canada.

The terms of the Inquiry into Habitual Criminals in Canada

were to:

(i) inquire into and review the cases of each of

the 93 persons still having the status of habitual

criminal under the terms of legislation repealed

by Parliament in 1977, with a view to determining

which habitual criminals no longer present a

danger to the personal safety of others having

regard for the criteria and philosophy sdt out in

Part XXI of the Code;

(ii) make recommendations in each case to the Minister!

of Justice and the Solicitor General of Canada, as

to whether or not the habitual criminal should be

granted relief from continued preventive detention;

and

(iii) identify and recommend to the Minister of Justice

and the Solicitor General of Canada the most

appropriate and expeditious mechanism for granting

relief in the appropriate cases.

Ir
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HEARINGS  

The Inquiry had a total of 87 hearings across Canada. These 
were held in Halifax, Montreal, Kingston, Toronto, Winnipeg, 
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Prince Albert, Edmonton and Vancouver. All of the offenders

were represented by counsel as were the Attorneys General of

each province. The Inquiry had its own counsel.

In the cases of three habituals in British Columbia who were

on parole discharge status, their hearings were held in the

Inquiry offices and only the Inquiry counsel was present.

Some of the hearings were held In Camera where the nèed for

privacy outweighed the public interest. This was particu-

larly true in the case of persons who had reformed and

re-established themselves in the community.

With the exception of the very few In Camera cases, all

hearings were open to the public. It was felt that no

meetings were needed to solicit the views of the general

public.as the principal purpose of the Inquiry was to deal

with the subject of individual relief rather than an academic

study of the habitual criminal legislation or indeterminate

sentencing.

The Inquiry visited the•Robson Community Correctional Centre

in Vancouver, as well as the Cordova House, a centre for

alcoholics. Both of these facilities provide accommodation

and programs for some of the habitual criminals upon their

release.

BACKGROUND

The youngest habitual offender was who is

now 37 years of age. The oldest were



Of the 87 cases reviewed, 56 of the individuals were on full 
parole, 4 were on parole discharged and 27 were either in 
custody or under the jurisdiction of the correctional service. 
The current average age of those reviewed was 59, much older 
than the normal criminal population. 

If the recommendations of this Inquiry are adopted, 73 of 
the 87 reviewed would be immediately removed from both the 
cor'rectional and parole service jurisdictions and given 
complete freedom. 

Of the 27 who were incarcerated or under correctional juris-
diction at the time of the hearings, 15 would be released. 

FINDINGS  

The great majority of those men whom we  havé  studied and 
i.eviewed can be classified a's no more than grave social 
nusiances. They have never been regarded as dangerous. A 
good . number of those that we reviewed argued that their 
sentences were, in effect, life sentences and they had 
observed persons convicted for murder admitted and i'èleased 
during the period of time that they themselves were still 
serving the habitual sentence. This created deep resentment 
in many cases and rendered the task of the correctional 
service more difficult. 

Often, the habitual offenders have been detained in prison 
or returned to prison, not because of further offences but 
because of failure to àbide by conditions regulating non-
criminal activities such as abstaining from alcohol. 

We found that alcohol and/or drug abuse played a major role 
in the criminal activities of at least 53 of the subjects 
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reviewed. The evidence before the Inquiry was that alcohol

or drugs was a contributing factor in the crimes of 61% of

those who have been declared to be habitual criminals (17%

can be attributed to drug abuse and 44% to alcoholism).

Studies have shown that admissions to prisons due to alcohol

related offences account for longer total periods of incarcera-

tion than do thefts, possession of stolen goods and breaking

and entering combined. The number of subjects who have

turned to crime and ruined their lives as an indirect result

of alcohol abuse is staggering.

There is also no question that in a number of cases the

length of an offender's detention is directly related to his

obstreperous and aggressive attitude towards authority and

supervision. However, I have •found the length of.time

served by many of those declared to be habitual criminals is

disproportionate to the harm*or damage they have done and to

the risk of further harm or damage which they may pose to

the public.

There is, as well, no doubt, as was found by the Ouimet

Committee report, that the habitual legislation was used in

an arbitrary fashion throughout the country. This resulted^

in resentment and a sense of injustice and distrust of the

system from those who were so classified.

There is little question that the retributive aspect of the

habitual law went beyond even the expectations of those who

prosecuted them.

REHABILITATION

Only 11 of the 87 habitual offenders had no further offences

since their indeterminate sentences. This would lead to the



conclusion that this type of sentence has little deterrent 

effect on further misconduct. In fact, in some it even had 

the effect of turning the subject, who was anti-authority to 

begin with, into a person who was more bitter and determined 

to live his life as a social misfit and, therefore, more 

likely to continue a criminal lifestyle on release. The 

only consistent evidence that we could find with regard to 

rehabilitation is that the advanced age of the subject 

becomes a great leveller and at some point the effort put 

forward to commit crime simply becomes too much. 

Other reasons for an offender's change in criminal behaViour 

pattern also emerge from the study. Certainly the discovery 

of a satisfactory life partner, sufficiently persuasive and 

supportive in assisting in changing the lifestyle of the 

offender, was a key factor in Several 'of the cases. And, of 

course, where the criminal behaviour was alcohol or drug 
related, successful alcohol or drug rehabilitation programs 
played an essential role. 

We now must face the question of whether the primary goal of 

. protection of the public has been attained with regard to 
•the indeterminate sentence. Whether the public would have 
been protected if definite sentences were imposed rather 
than indeterminate sentences is a question about which one 
can only make an educated guess. The difficulty with the 
indeterminate sentence is that institutional conduct very 
often is inconsistent with conduct outside the institution. 
In other words, an institutionalized inmate may conduct 

himself successfully and well inside but may still be a 
danger to others outside, and vice versa, yet institutional 
performance is one of the principal criteria for his making 
parole. 



This problem of inconsistency is particularly pertinent to

subjects serving indeterminate sentences. Because of sen-

tences previously served, the process of institutionalization

has already begun and renders the subjects facing the potential

of an indeterminate life sentence much less likely to succeed

on parole. Yet parole has been the only light at the end of

the tunnel for the habitual offender. In my view, the

normal parole eligibility process and the definite sentence

are more likely to result in both public protection and

rehabilitation to the offender.

While punishment is a deterrent for some people and for some

crimes, there does not seem to be any applicable cause and

effect relationship for the habitual offender. Certainly in

the early history of the subjects we have reviewed, punishment

did not act as a deterrent to further criminal offences.

There does not appear to be any definitive evidence that

increasing the severity of the punishment by the use of the

indeterminate sentence resulted in a decrease in criminal

behaviour.

PREDICTING DANGEROUSNESS

Part of the terms of reference of the Commission are "to

determine which habitual criminals no longer present a

danger to the personal safety of others having regard for

the criteria and philisophy set out in Part XXI of the

Code". This, of necessity, leads us into this difficult

area of predicting dangerousness.

The Inquiry accepts the conclusions of the University of

Toronto report from the Centre of Criminology - "Deciding

Dangerousness: Policy Alternatives for Dangerous Offenders",

which points out the futility of basing predictions of
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dangerousness on a psychiatric evaluation. The conclusion 

reached is that the best predicter of dangerousness lies in 

the past conduct and record of the subject. This, taken 

with the mellowing impact of the aging process, seems to us 

to be the best criteria for determining the future dangerosity 

of the individual. The age of the subject is generally a 

positive consideration in most of the cases; the time elapsed 

since the last criminal offence having any element of violence 

or potential for violence was also a very serious considera-

tion. Elements of brutality in offences . also play an impor-

tant role in any conclusions reached. 

V_ 

ft 

RELIEF 

The offenders reviewed fall into three categories. The 
first is composed of tliose who are not now candidates for 

*dangerousness proceedings and do not present a danger to the 

personal safety of others having regard for the criteria and 

philosophy of Part XXI of the Criminal Code. This involves 73 

individuals. 

The second category comprises.those who do not present 
themselves as candidates for proceedings pursuant to Part XXI 
of the Criminal Code based upon their records, but who do 
present a danger to the personal safety of others. Involved 
in this category are 9 persons. 

The third category-consists of those who present themselves 
as candidates for dangerousness proceedings and represent a 
danger to the personal safety of others, having regard to 
the criteria and philosophy of Part XXI of the Criminal 
Code. This involves 5 persons. 

I 



Consideration was given to providing a conditional pardon

with revocation provisions should the conditions of the

pardon be violated. This solution was rejected because it

would result in the reinstatement of a condition (habitual

criminal) no longer provided for in the Criminal Code. In

addition to this, it would have required a special form of

monitoring which in the circumstances of these subjects was

inappropriate.

Our recommendation is that relief should be automatic and

immediate after the expiration of the period stated, provided

there are no further convictions for serious personal injury

offences, as defined in Part XXI of the Criminal Code, or

charges pending for such offences during the period specified.

Eight of the 87 subjects reviewed have been recommended for

relief only after the expiration of a specific period of

time.

POST RELEASE

In many of the cases special needs will have to be met and

we have made some specific recommendations in individual

cases. I would recommend generally that an appropriate

budget be allocated through the Ministry of the Solicitor

General for this purpose and that a team of aualified

.correctional personnel coordinate post release assistance

for each individual.

I do not recommend the creation of special treatment

facilities for this purpose. Such assistance can be provided

through existing agencies such as the John Howard Society

and Alcoholica Anonymous.

k
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CHAPTER 1

BACKGROUND

In 1947, Canada enacted legislation aimed at habitual crimi-

nals.1 The legislation was contained in the former Part X(A)

and was adopted largely, but not entirely, from the Prevention

of Crime Act, 1908 (U.K.) c.59, ss.10-16. The new law

provided as follows:

575A. In this Part unless the context
otherwise requires, 'judge' means a judge
acting under Part XVIII of this Act and any
judge having criminal jurisdiction in the
province;

575B. Where a person is convicted of an
indictable offence committed after the commence-
ment of this Part and subsequently the offender
admits that he is or is found by'a jury or a
judge to be a habitual criminal, and the
court passes a sentence upon the said offender,
the court, if it is of the opinion that, by
reason of his criminal habits and mode of
life, it is expedient for the protection of
the public, may pass a further sentence
ordering that he be detained in a prison for
an indeterminate period and such detention is
hereinafter referred to as preventive deten-
tion and the person on whom such a sentence
is p'assed shall be deemed for the purpose of
this Part to be a habitual criminal.

575C.(1) A person shall not be found to be a
habitual criminal unless the judge or jury as
the case may be, finds on evidence,

(a) that since attaining the age of
eighteen years he has at least three
times previously to the conviction of
the crime charged in the indictment,
been convicted of an indictable offence
for which he was liable to at least five
years' imprisonment, whether any such
previous conviction was before or after
the commencement of this Part and that

0
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he is leading persistently a criminal 
life; or, 

(b) that he has on a previous conviction 
been found to be a habitual criminal and 
sentenced to preventive detention. 

(2) In any indictment under this section 
it shall be sufficient, after charging the 
crime, to state that the offender is a habitual 
criminal. 

(3) In the proceedings on the indictment 
the offender shall in the first instance be 
arraigned only on so much of the indictment 
as charges the crime, and if on arraignment 
he pleads guilty or is found guilty by the 
judge or jury, as the case may be, unless he 
thereafter pleads guilty to being a habitual 
criminal, the judge or jury shall be charged 
to enquire whether or not he is a habitual 
criminal and in that case it shall not be 
necessary ,  to swear the jury again. 

(4) A person shall not be tried on a 
charge of being a habitual criminal unless 

(a) the Attorney-General of the province 
in which the accused is to be tried 
consents thereto; and 

(b) not less than seven days' notice 
has been given by the proper officer of 
the court by which the offender is to be 
tried and the notice to the offender 
shall specify the previous convictions 
and the other grounds upon which it is 
intended to found the charge. 

575D. Without prejudice to the right of 
the accused to tender evidence as to his 
character and repute, evidence of character 
and repute may, if the court thinks fit, be 
admitted on the question whether the accused 
is or is not leading persistently a criminal . 
life. 

575E. A person convicted and sentenced to 
preventive detention, may appeal against his 
conviction and sentence, and the provisions 
of this Act relating to an appeal from a 



conviction for an indictable offence shall be
applicable thereto.

575G.(1) The sentence of preventive detention
shall take effect immédiately on the conviction
of a person on a charge that he is a habitual
criminal.

575F. Where a person has been sentenced,
whether before or after the commencement of
this Part, to imprisonment of five years or
.upwards and has been sentenced to preventive
detention under this Part, the Crown may, at
any time commute the whole or any part of the
residue of the sentence to a sentence of
preventive detention under this Part.

Y

(2) Persons undergoing preventive
detention may be confined in a prison or part
of a prison set apart for that purpose.

(3) Persons unde-rgoing preventive
detention shall be subjected to such disciplin-
ary and reformative treatment as may be
prescribed by the prison regulations. .

J
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575H. The Minister of Justice shall,*once
at least in every three years during which a
person is detained in custody under a sentence
of preventive detention, review the condition,
history and circumstances of that person with
a view to determining.whether he should be
placed out on license, and if so, on what
conditions.

The new law provided for preventive detention of habitual

criminals. In 1948, the former s.1054A of the Criminal Code

was enacted,2 which provision provided for the preventive

detention of criminal sexual psychopaths. Legislative

amendments in intervening years made changes to both the

habitual criminal and criminal sexual psychopath provisions,

by merging them into one part of the Code and by making some

changes of substance. r

1



For example, s.575C of the original habitual criminal legisla-

tion provided that a jury was the tryer of fact as to whether 

or not the accused was found to be an habitual criminal. 

Subsequent amendments provided that an application for a 

sentence of preventive detention of an habitual criminal 
must be heard by a court without a jury. 3 

The habitual criminal provisions and the criminal sexual 

psychopath provisions were merged in Part XXI of the Criminal 

Code and the description of the sexual offenders subject to 

preventive detention was changed to "dangerous sexual offender". 

Part XXI of the Criminal Code continued to provide for 
preventive detention of habitual criminals and dangerous 

sexual offenders in ss.687 to 695 of the Criminal Code until 
the provisions were repealed by the dangerous offender 
provisions provided for in the Criminal  Law Amendment  Act, 

1977. 4 • The 1977 Criminal  Law Amendment  Act provided for the 
preventive detention of dangerous offenders and was proclaimed 
in force October 16, 1977. 

Part XXI of the Criminal Code at the time of its repeal 
provided as follows: 

PART XXI 
PREVENTIVE DETENTION 

Interpretation 

DEFINITIONS - "Court" - "Dangerous sexual 
offender" - "Preventive detention". 
687. In this Part 
"court" means 

(a) a superior court of criminal juris-
diction, or 

(b) a court of criminal jurisdiction; 

"dangerous sexual offender" means a 
person who, by his conduct in any sexual 



Habitual Criminals

LJ

^
1-• .
L.

matter, has shown a failure to control his
sexual impulses, and who is likely to cause
injury, pain or other evil to any person,
through failure in the future to control his
sexual impulses;

"preventive detention" means detention
in a penitentiary for an indeterminate period.
1953-54, c.51, s.659; 1960-61, c.43, s.32;
1968-69, c.38, s.76.

APPLICATION FOR PREVENTIVE DETENTION - Who is
habitual criminal.
688. (1) Where an accused has been convicted
of an indictable offence the court may, upon
application, impose a sentence.of preventive
detention in lieu of any other sentence that
might be imposed for the offence for which he
was convicted or that was iiaposed-for such
offence, or in addition to any sentence that
was imposed for such offence if the sentence
has expired, if

(a) the accused is found to be an
habitual criminal, and

(b) the court is of the opinion that
because the accused is an habitual
criminal, it is expedient for the protec-
tion of the public to sentence him to
preventivé detention.

(2) For the purposes.of subsection (1),
an accused is an habitual criminal if

(a) he has previously, since attaining
the age of eighteen years, on at least
three separate and independent occasions
been convicted of an indictable offence
for which he was liable to imprisonment
for five years or more and is leading
persistently a criminal life, or

(b) he has been previously sentenced to
preventive detention. 1953-54, c.51,
s.660; 1960-61, c.43, s.33; 1968-69,
c.38, s.77.

,
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r
Dangerous Sexual Offenders

EVIDENCE OF SEXUAL OFFENCE - Evidence of
psychiatrists - Sentence of preventive detention.
689. (1) Where an accused has been convicted
of

(a) an offence under section 144, 146,
149, 155, 156 or 157; or

1_1

.

L,

(b) an attempt to commit an offence
under a provision mentioned in paragraph (a),

the court shall, upon application, hear
evidence as to whether the accused is a
dangerous sexual offender.

(2) On the hearing of an application
under subsection (1) the court shall hear any
relevant evidence, and shall hear the evidence
of at least two psychiatrists, one of whom
shall be nominated by the Attorney General.

(3) Where the court finds that the
accused is a dangerous sexual offender it
shall, notwithstanding anything in this Act
or any other Act of the Parliament of Canada,
impose upon the accused a sentence of preven-
tive detention in lieu of any other sentence
that might be imposed for the offence of
which he was convicted or that was imposed
for such offence, or in addition to any
sentence that was imposed for such offence if
the sentence has expired. 1960-61, c.43,
s.34; 1968-69, c.38, s.78.

General

NOTICE OF APPLICATION - Hearing of application -
When proof unnecessary - Where application
not heard before sentence - Proof of nomination.
690. (1) The following provisions apply with
respect to the applications under this Part,
namely,

(a) an application under subsection 688(1)
shall not be heard unless

(i) the Attorney General of the
province in which the accused
is to be tried consents,



a 

-1> 

(ii) seven clear days notice has 
been given to the accused by 
the prosecutor, either before 
or after conviction or sentence 
but within three months after 
the passing of sentence and 
before the sentence has expired, 
specifying the previous convic-
tions and the other circumstan-
ces, if any, upon which it is 
intended to found the applica-
tion, and 

(iii) a copy of the notice has been 
filed with the clerk of the 
court or the magistrate, as 
the case may be;.and 

(h) an application under subsection 689(1) 
shall not be heard unless'seven clear 
days notice thereof has been given to 
the accused by the prosecutor either 
before or after  conviction or sentence 
but within three months after the passing 
of sentence and before the sentence has 
expired, and a copy of the notice has 
been filed with the clerk of the court 
or with the magistrate, where the magis-
trate is acting under Part XVI. 

(2) An application under this Part 
shall be heard and determined by the court 
without a jury. 

(3) For the purposes of section 688, 
where the accused admits the allegations 
contained in the notice referred to in para-
graph (1)(a), no proof of those allegations 
is required. 

(4) Where an application under subsec-
tion 688(1) or 689(1) has not been heard 
before the accused is sentenced for the 
offence for which he has been convicted, the 
application shall not be heard by the judge 
or magistrate who sentenced the accused but 
may be heard by any other judge or magistrate 
who might have held or sat in the same court. 

(5) The production of a document purport- 	 4 

• ing to contain any nomination or consent that 
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may be made or given by the Attorney General
under this Part and to be signed by the
Attorney General is, in the absence of any
evidence to the contrary, proof of such
nomination or consent, 1959, c.41, s.30;
1960-61, c.43, s.35; 1968-69, c.38, s.92.

PRESENCE OF ACCUSED AT HEARING OF APPLICATION -
Exception.
691. (1) The accused shall be present at the
hearing of an application under this Part and
if at the time the application is to be heard

(a) he is confined in a prison, the
court may order, in writing, the person
having the custody of the accused to
bring him before the court; or

(b) he is not confined in a prison, the
court shall issue a summons or a warrant
to compel the accused to attend before
the court and the provisions of Part XIV
relating to summons and warrant are
applicable mutatis mutandis.

(2) Notwithstanding subsection (1) the
court may

(a) cause the accused to be removed and
to be kept out of court, where he miscon-
ducts himself by interrupting the proceed-
ings so that to continue the proceedings
in his presence would not be feasible;
or

f— I

(b) permit the accused to be out of
court during the whole or any part of
the hearing on such conditions as the
court considers proper. 1968-69, c.38,
s.79.

EVIDENCE OF CHARACTER AND REPUTE.
692. Without prejudice to the right of
the accused to tender evidence as to his
character and repute, evidence of character
and repute may, where the court thinks fit,
be admitted on the question whether the
accused is or is not persistently leading a
criminal life or is or is not a dangerous
sexual offender, as the case may be. 1960-61,
c.43, s.36.

r°
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PRISON SET APART. 
693. 	An accused who is sentenced to 
preventive detention may be confined in a 
penitentiary or part of a penitentiary set 
apart for that purpose and shall be subject 
to such disciplinary and reformative treatment 
as may be prescribed by law. 1953-54, c.51, 
s.665; 1960-61, c.43, s.38. 

REVIEW BY NATIONAL PAROLE BOARD. 
694. 	Where a person is in custody under 
a sentence of preventive detention, the 
National Parole Board shall, at least once in 
every year, review the condition, history and 
circumstances of that person for the purpose 
of determining whether he should be granted 
parole under the Parole  Act, and if so, on 
what conditions. 1958, c.38, s.24(5); 1960-61, 
c.43, s.39; 1966-67, c.25, s.45. 

APPEAL - Appeal by Attorney General - 
Disposition of appeal - Idem.- Effect of 
judgment 	Part XVIIIrapplies .  re  appeals. 
695. (1) A peràon who is sentenced to preven7 
tive detention under this Part may appeal to 
the court of appeal against that sentence on 
any ground of law or fact or mixed law and 

rl • 	 fact. 

(2) The Attorney General may appeal to 
the court of appearagainst the dismissal of 
an application for an order under this Part 
on any ground of law. 

(3) On an appeal against a sentence of 
preventive detention the court of appeal may 

(a) quash such sentence and impose any 
sentence that might have been imposed in 
respect of the offence for which the 
appellant was convicted, or order a new 
hearing; or 

(b) dismiss the appeal. 

(4) On an appeal against the dismissal 
of an application for an order under this 
Part the court of appeal may 

(a) allow the appeal, set aside any 
sentence imposed in respect of the 
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offence for which the respondent was
convicted and impose a sentence of
preventive detention, or order a new
hearing; or

(b) dismiss the appeal.

(5) A judgment of the court of appeal
imposing a sentence pursuant to this section
has the same force and effect as if it were a
sentence passed by the trial court.

(6) The provisions of Part XVIII with
respect to procedure on appeals only, mutatis
mutandis, to appeals under this section.
1953-54, c.51, s.667; 1960-61, c.43, s.40;
1968-69, c.38, s.80.

The new Part XXI of the Criminal Code created by the Criminal

Law Amendment Act, 1977 no longer provided for the preventive

detention of an habitual criminal, but rather provided for

such preventive detention for criminals who were found to be

dangerous in accordance with criteria set forth in the new

Part XXI. The new Part XXI provided:

PART XXI
DANGEROUS OFFENDERS

Interpretation

687. In this Part,
"court" means the court by which an offender
in relation to whom an application under this
Part is made was convicted, or a superior
court of criminal jurisdiction;
"serious personal injury offence" means

(a) an indictable offence (other than
high treason, treason, first degree
murder or second degree murder) involving

(i) the use or attempted use of violence
against another person, or

ti

(ii) conduct endangering or likely to
endanger the life or safety of
another person or inflicting or
likely to inflict severe psychologi-
cal damage upon another person,
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and for which the offender may be sen-
tence.d to imprisonment for ten years or
more, or

(b) an offence mentioned in section 144
(rape) or 145 (attempted rape) or an
offence or attempt to commit an offence
mentioned in section 146 (sexual inter-
course with a female under fourteen or
between fourteen and sixteen), 149
(indecent assault on a female), 156
(indecent assault on a male) or 157
(gross indecency).

Dangerous Offenders

688. Where, upon an application made
under this Part following the conviction of a
person for an offence but before the offender
is sentenced therefor, it is established to
the satisfaction of the court

(a) that the offence for which the

offender has been convicted is a serious
personal injury offence described in
paragraph (a) of the definition of that

expression in section 687 and the offender

constitutes a threat to the life, safety

or physical or mental well-being of

other person on the basis of evidence
establishing

(i) a pattern of repetitive behaviour
by the offender, of which the
offence for which he has been
convicted forms a part, showing a
failure to restrain his behaviour
and a likelihood of his causing
death or injury to other persons,
or inflicting severe psychological
damages upon other persons, through
failure in the future to restrain
his behaviour,

(ii) a pattern of persistent aggressive
behaviour by the offender, of which
the offence for which he has been
convicted forms a part, showing a
substantial degree of indifference
on the part of the offender as to

.1

.



the reasonably foreseeable conse-
quences to other persons of his 
behaviour, or 

(iii) any behaviour by the offender, 
associated with the offence for 
which he has been convicted, that 
is of such a brutal nature as to 
compel the conclusion that his 
behaviour in the future is unlikely 
to be inhibited by normal standards 
of behavioural restraint, or 

(b) that the offence for which the 
offender has been convicted is a serious 
person injury offence described in 
paragraph (b) of the definition of that 
expression in section 687 and the offender, 
by his conduct in any sexual matter 
including that involved in the commission 
of the offence for which he has been 
convicted', has shown a failure to control 
his sexual impulses and a likelihood of 
his causing injury, pain or other evil 
to other persons through failure in the 
future to control his sexual impulses, 

the court may find the offender to be a 
dangerous offender and may thereupon impose a 
sentence of detention in à penitentiary for 
an indeterminate period, in lieu of any other 
sentence that might be imposed for the offence 
for which the offender has been convicted. 

689. (1) Where an application under this 
Part has been made, the Court shall hear and 
determine the application except that no such 
application shall be heard unless 

(a) the Attorney General of the province 
in which the offender was tried has, 
either before or after the making of the 
application, consented to the application; 

(b) at least seven days notice has been 
given to the offender by the prosecutor, 
following the making of the application, 
outlining the basis on which it is 
intended to found the application; and 
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(c) a copy of the notice has been filed
with the clerk of the court or the
magistrate, as the case may be.

(2) An application under this Part
shall be heard and determined by the court
without a jury.

(3) For the purposes of an application
under this Part, where an offender admits any
allegations contained in the notice referred
to in paragraph (1)(b), no proof of those
allegations is required.

(4) The production of a document purport-
ing to contain any nomination or consent that
.may be made or given by the Attorney General
under this Part and purporting to be signed
by the Attorney General is, in the absence of
any evidence to the contrary, proof of that
nomination or. consent without proof of the
signature or the•official character of the
person appearing to have signed the document.

690. (1) On the hearing of an application
under this Part, the court shall hear the
evidence of at least two psychiatrists and
all other evidence that, in its opinion, is
relevant, including the evidence of any
psychologist or criminologist called as a
witness by the prosecution or the offender.

(2) One of the psychiatrists referred
to in subsection (1) shall be nominated by
the prosecution and one shall be nominated by
the offender.

(3) If the offender fails or refuses to
nominate a psychiatrist pursuant to this
section, the court shall nominate a psychia-
trist on behalf of the offender.

(4) Nothing in this section shall be
construed to enlarge the number of expert
witnesses that may be called without the
leave of the court or judge under section 7
of the Canada Evidence Act.

691. (1) A court to which an application is
made under this Part may, by order in writing,

•

^..,;



(a) direct the offender in relation to 
whom the application is made to attend, 
at a place or before a person specified 
in the order and within a time specified 
therein, for observation, or 

(h) remand the offender in such custody 
as the court directs, for a period not 
exceeding thirty days, for observation, 

where in its opinion, supported by the evidence 
of, or where the prosecutor and the offender 
consent, supported by the report in writing 
of, at least one duly qualified medical 
practitioner, there is reason to believe that 
evidence might be obtained as a result of 
such observation that would be relevant to 
the application. 

(2) Notwithstanding subsection (1), a 
court to which an application is made under 
this Part may remand the offender to which 
that application relates in accordance with 
that subsection 

(a) for a period not exceeding thirty 
days without having heard the evidence 
or considered the report of a duly 
qualified medical practitioner where 
compelling circumstances exist for so 
doing and where a medical practitioner 
is not readily available to examine the 
offender and give evidence or submit a 
report; and 

(b) for a period of more than thirty 
but not more than sixty days where it is 
satisfied that observation for such a 
period is required in all the circumstan-
ces of the case and its opinion is 
supported by the evidence of, or where 
the prosecutor and the offender consent, 
by the report in writing of, at least 
one duly qualified medical practitioner. 

692. 	Without prejudice to the right of 
the offender to tender evidence as to his 
character and repute, evidence of character 
may, if the court thinks fit, be admitted on 
the question whether the offender is or is 
not a dangerous offender. 
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693. (1) The offender shall be present at
the hearing of the application under this
Part and if at the time the application is to
be heard

(a) he is confined in a prison, the
court may order, in writing, the person
having the custody of the accused to
bring him before the court; or

(b) he is not confined in a prison, the
court shall issue a summons or a warrant
to compel the accused to attend before
the court and the provisions of Part XIV
relating to summons and warrant are
applicable mutatis mutandis.

(2) Notwithstanding subsection (1), the
court may

(a) cause the offender to be removed
and to be kept out of court, where he
misconducts himself by interrupting the
proceedings so that to continue the
proceedings in his presence would not be
feasible; or

(b) permit the o.ffender to be out of
court during the whole or any part of
the hearing on such conditions as the
court considers proper.

694. (1) A person who is sentenced to deten-
tion in a penitentiary for an indeterminate
period under this Part may appeal to the
court of appeal against that sentence on any
ground of law or fact or mixed law and fact.

(2) The Attorney General may appeal to
the court of appeal against the dismissal of
an application for an order under this Part
on any ground of law.

(3) On on appeal against a sentence of
detention in a penitentiary for an indeterminate
period the court of appeal may

(a) quash such sentence and impose any
sentence that might have been imposed in
respect of the offence for which the
appellant was convicted, or order a new
hearing; or

A
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(4) On an appeal against the dismissal
of an application for an order under this
Part the court of appeal may

(b) dismiss the appeal.

(a) allow the appeal, set aside any
sentence imposed in respect of the
offence for which the respondent was
convicted and impose a sentence of
detention in a penitentiary for an
indeterminate period, or order a new
hearing; or

(b) dismiss the appeal.

Îi
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(5) A judgment of the court of appeal
imposing a sentence pursuant to this section
has the same force and effect as if it were a
sentence passed by the trial court.

(6) Notwithstanding subsection 649(1),
a sentence imposed on an offender by the
court of appeal pursuant to this section
shall be deemed to have commenced when the
offender was sentenced by the court by which
he was convicted.

(7) The provisions of Part XVIII with
respect to procedure on appeals apply, mutatis
mutandis, to appeals under'this section.

695. Where a court, pursuant to section 688,
finds an offender to be a dangerous offender
and imposes a sentence of detention in a
penitentiary for an indeterminate period, the
court shall order that a copy of all reports
or testimony given by psychiatrists, psycholo-
gists or criminologists and any observations
of the court with respect to the reasons for
the sentence, together with a transcript of
the trial of the dangerous offender be for-
warded to the Solicitor Genèral of Canada for
his information.

695.1(1) Subject to subsection (2), where a
person is in custody under a sentence of
detention in a penitentiary for an indetermi-
nate period, the National Parole Board shall,
forthwith after the expiratiori of three years
from the date on which that person was taken

i--
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into custody and not later than every two 
years thereafter, review the condition, 
history and circumstances of that person for 
the purpose of determining whether he should 
be granted parole under the Parole  Act and, 
if so, on what conditions. 

(2) Where a person is in custody under 
a sentence of detention in a penitentiary for 
an indeterminate period that was imposed 
before the Criminal  Law Amendment  Act, 1977 
came into force, the National Parole Board 
shall, at least once in every yeai., review 
the condition; history and circumstances of 
that person for the purpose of determining 
whether he should be granted parole under the 
Parole  Act and, if so, on what conditions. 

During the thirty-year period in which the habitual criminal 
provisions were in existence, 173 persons were declared to 
be habitual criminals and sentenced to preventive detention. 
Table 1 shows a breakdown of the number of habitual criminals 
by regions in ten-year periods from 1948 to 1976. 

When the dangerous offender legislation was proclaimed in 
1977, a large number of those who had been declared habitual 
criminal in the preceding thirty years remained in custody. 
Transitional provisions of the Criminal  Law Amendment  Act, 
1977 provided as follows, with respect to these individuals: 

15. (2) Sections 693 to 695 of the Criminal 
Code, as enacted by section 14 apply to a 
person who, before the coming into force of 
that section, was sentenced to preventive 
detention under Part XXI of the Criminal Code 
as if the references in those sections to "a 	• 
sentence of detention in a penitentiary for 
an indeterminate period" were references to 
"a sentence of preventive detention". In 
addition, section 695.1(2), as previously 
quoted, made provision for an annual review 
by the Parole Board of those persons who were 
in custody under a sentence of detention for 
an indeterminate period that was imposed 



TABLE 1

HABITUAL CRIMINALS SENTENCED TO PREVENTIVE
DETENTION BY YEAR AND REGION OF SENTENCING,

CANADA, 1948 - 1976

HABITUAL CRIMINALS

REGION OF SENTENCING

TOTAL 1938-1957' 1958-1967 1968-1976

CANADA 173 52 80 41

MARITIMES 6 4 2 0

QUEBEC 36 2 6 28

ONTARIO 19 13 2 4

PRAIRIES 39 20 14 5

BRITISH COLUMBIA 73 13 56 4

YUKON AND NORTHWEST
TERRITORIES 0 0 0 0

PREPARED BY: Information Systems and Statistics Division,
Ministry of the Solicitor General,
August 1977. Figure 4.9 - Statistics Handbook,
1977.

SOURCE: National Parole Service
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before the Criminal  Law Amendment  Act, 1977. 
Persons who were found to be dangerous offenders 
under the 1977 legislation were to be reviewed 
by the Parole Board after the expiration of 
three years and every two years thereafter. 

The result of these provisions is that the survivors of 

those 173 persons who were declared to be habitual criminals 

and sentenced to preventive detention between 1947 and 1977 

continued to be subject to the same custodial and parole 

supervision as they were prior to the amendment. 

Prior to the enactment of the Criminal  Law Amendment  Act, 
1977, the provisions (which were then contained in Bill C-38) 

were studied by the Standing Committee  on Justice and Legal 

Affairs of the House of Commons, which Committee was chaired 

by the present Minister Of Justice, Dr. Mark MacGuigan, and 

upon which Committee I, in my then capacity as a Member of 

Parliament and Justice critic, served. 

Members of Parliament serving on the Committee were concerned 
about the type of review and the criteria for review of 
those habitual criminals who were subject to the old legisla-
tion and would continue to be subject to the legislation 
proposed in Bill C-38. The then MiniSter of Justice, 
Mr. Basford, was questioned as follows: 5  

Mr. Lachance: A very short question, Mr. Chair-
man. With the questioning, we tend to forget 
that this bill has four parts, not only gun 
control and wiretapping but also something 
about dangerous criminals,  and my question 
relates to dangerous criminals. I would just 
like to know what process will be involved 
for sexually dangerous or dangerous criminals 
already detained in institutions under the 
old provisions to apply for review under the 
bill as it is going to be passed, I suppose. 
What process have you envisaged in this 
respect. What delays will there be in having 

Li  
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those applications forwarded, either forwarded
to those persons already detained or in
giving the criminals access to the courts or
the parole board? How do you intend to
proceed with this?

Mr. Basford: It was undertaken that on
passage of this bill the parole board would
review all cases of those dangerous sexual
offenders or habitual criminals now incarcer-
ated, and would review them in accordance
with the proposed Clause 695.1(2):

'(2) Where a person is in custody under
a sentence of detention in a penitentiary
for an indeterminate period that was
imposed before the Criminal Law Amendment
Act, 1977...

L-

...the National Parole Board shall, at
least once in every year, review the
condition, history and circumstances of
thât person for the purpose of determining
whether he should be granted parole
under the Parole Act and, if so, on what
conditions.'

Mr. Lachance: Yes, I know about this proposed
Clause 695.1(2) and this applies, of course,
to those persons whose cases will have been

started and reviewed at some later time if it

has been refused. Have you had any talks
with the Parole Board to determine, first of
all, the number of persons in custodv at the
moment who would be touched by this provision?

What kind of delay do they envisage in studying
all of those cases and finding out if all
those erp sons already in custody conform with
the new criteria that have been developed in
Bill C-51 so that they can eventually be
released if they do not fall into the new
categories? The same provision was in C-83,
and many persons in this situation in peniten-
tiaries are anxious to avail themselves of
those new provisions. It has already been
delayed for more than a year and they would
like to know when they will have a chance to
have their cases reviewed.

Mr. Basford: I can only undertake that the
two provisions contained in here for review



will be reviewed forthwith to determine if
they would fall into the category of dangerous
offender as formulated in Bill C-83. That
obviously does not mean that parole will
automatically follow, but that their cases
will be reviewed forthwith by the Parole
Board in light of the new provisions and the
new definitions. Just how quickly 'forthwith'
is I am not able to tell you. I would ask
you to ask Mr.Fox that question. I am not
briefed on how quickly the Parole Board would
be able to review all of these cases, simply
that they will review them forthwith in light
of the new legislation.

(My emphasis added.)

On June 21, 1977, Clause 14 of Bill C-38, which clause

contained the proposed dangerous offender legislation, was

presented for approval to the Justice and Legal Affairs

Committee. The proceedings were as follows:6

On Clause 14 - Dangerous Offenders

The Chairman: We now come to Clause 14,
which is dangerous offenders, and the minister
might like to give us some preamble.

Mr. Basford: These new sections on dangerous
offenders are designed to replace the present
provisions of the Code relating to habitual
criminals and dangerous sexual offenders and
to repeal those sections and to create a new
kind of offence calling for an indefinite
sentence for a dangerous offender.

The procedure proposed is carefully defined
in Section 687. Upon conviction for a serious
personal injury offence an application can be
made showing the elements in Section 688;
that this personal injury offence constitutes
a pattern of repetitive behaviour, of which
the offence is a part, showing a failure to
restrain his behaviour and a likelihood of
his causing death or injury to other persons
or inflicting severe psychological damage
upon other persons, through failure in the

s



future to restrain his behaviour, et cetera. 
Upon the application being made for the 
dangerous offender application, there is a 
hearing to which both the Crown and the 
accused must call evidence as to the nature 
of the accused and the accused, of course, 
presents rebuttal evidence as to his state of 
mind. It allows for incarceration during the 
hearing and allows a judge to order examination. 

The Criminal Code related to the calling of 
psychiatrists has been enlarged to include 
criminologists. After the hearing the judge 
may do two things. He may give the sentence 
prescribed in the Code for the serious personal 
injury offence, only a fixed sentence; the 
traditional sentence, or he may make a determina-. 
tion that the person is a dangerous offender 
and give him an indeterminate sentence, in 
which case it is reviewable. First it is 
appealable by the accused, both as to fact 
and law or mixed fact and law, and is review-
able by the parole board every three years. 

Mr. Woolliams: I have one question as soon 
as the Minister is finished. 

Mr. Basford: It is just the review. One 
member I think may want to move an amendment. 
It is reviewable in the first three years and 
then every two years thereafter; Then there  
were questions about  those already  in the 
penitentiaries  as dangerous sexual offenders  
or habitual criminals. They  are covered by 
the old Code but as a matter  of poliqy their  
cases  will be reviewed  once a year.  They 
will be reviewed  on the basis by the parole  
board  against  the new formulation of what a 
dangerous offender  is. That does not obviously 
guarantee that they will be paroled,  but it 
does mean that their  cases  will be reviewed  
in accordance with the new standard.  

Mr. Woolliams: But they have the power to 
parole them. 

Mr. Basford: Yes, which they have now. 

(My emphasis added.) 
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I am certain that other members of the Committee and other

Members of Parliament shared the same impression that I did

with respect to the type of review and the criteria for

review that would apply to those habitual criminals.that

were left over from the old legislation. It was anticipated

that those individuals would be reviewed by the Parole Board

against the new criteria of dangerousness contained in the

dangerous offender legislation, and that if the habitual

criminal could not be found to be dangerous measured against

that criteria, he would be paroled. No such review of the

habitual criminals against the criteria set forth in the

present Part XXI of the Criminal Code has been conducted

until this Inquiry. No legislative authority was given the

Parole Board for such a review.

There was considerable frustration on the part of the habitual

criminals when the National Parole Board did not assess

their cases against the criteria in the new Part XXI. The

Parole Board assessed the habitual criminals with the same

criteria that it uses to assess any other offender who is

being considered for parole. That is the criteria set forth

in s.10 of the Parole Act, which reads as follows:

POWERS OF BOARD

10.(1)

(a)

The Board may

grant parole to an inmate, subject
to any terms or conditions it
considers desirable, if the Board
considers that

(i) in the case of a grant of
parole other than day parole,
the inmate has derived the
maximum benefit from imprison-
ment,

(ii) the reform and rehabilitation
of the inmate will be aided by
the grant of parole, and

4
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(iii) the release of the inmate on 
parole would not constitute an 
undue risk to society; .  

The Parole Board, in assessing the cases of those habitual 
criminals who had been sentenced to preventive detention 

under the repealed legislation, focused on whether the 

release of the inmate would "constitute an undue risk to 

society". That risk did not have to be a risk of committing 
serious personal injury offences or offences that were 
otherwise dangerous as envisaged by the criteria in Part XXI, 
but rather focused on whether the . inmate was likely, if 
released on parole, to re-offend in any manner, whether 
dangerous to the personal safety of members of the public or 
not :  

I think it is safe to say that those of us who were members 
of the Justice and Legal Affairs Committee did not focus on 
this conflict between s.10 of the Parole Act and what we, as 

legislators, envisaged would happen'to the habitual criminals. 

The.release of habitual criminals is only.a part of the 
problem that occurred with those men who were left over from 
the old legislation. Section 10(1)(e) of the Parole  Act 
gives the National Parole Board a complete discretion to 
revoke the parole of any paroled inmate other than a paroled 
inmate to whom discharge from parole has been granted. 
Those habitual criminals who were paroled were subject to 
revocation of the parole at the discretion of the Parole 
Board whether the conduct which was viewed as unacceptable 
by the Parole Board amounted to dangerous conduct or not. 

La 

The result of these policies of the Parole Board, and the 
failure of Parliament to provide any legislative instructions 
to the Parole Board to act in other than their normal proce- 
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dures with respect to these men, resulted in many of the

habitual criminals being in a "revolving door" situation.

If released on a form of conditional release (and there are

several of these, namely: unescorted temporary absence; day

parole; full parole) they were often returned to incarceration

when their conduct did not meet the standards required of

them by the Parole Board.

Concerns began to be expressed about this situation, not only

by the habitual criminals, but also by those professionals

involved in corrections. In 1980, the British Columbia

Corrections Association proposed a study of those habitual

criminals who were still in prison in British Columbia

penitentiaries. It was not surprising that these issues

arose in British Columbia since that region contained far

more habitual criminals than any other region as a result of.

the more vigorous use of the habitual criminal legislation

during the thirty-year period of its existence. The 1980

study of the British Columbia Corrections Association involved

an analysis of those men detained to determine whether they

were dangerous. It was initiated under the chairmanship of

Mr. Don Sorochan, the past President of the British Columbia

Corrections Association, and was continued under the chairman-

ship of Professor Michael Jackson of the Faculty of Law of

the University of British Columbia, a specialist in Çanadian

correctional law policy and adminstration.

Volunteer students from the Faculty of Law at U.B.C. partici-

pated in the project and obtained the written consent of

every habitual criminal included in the study to the release

of information in the possession of the Parole Board. The

Parole Board co-operated and released file information with

respect to the eighteen habitual criminals who were still in

prison in British Columbia. This information was only part

It
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of the information considered by the study. The habitual

criminals were interviewed, as were parole officers, institu-

tional staff and others who had relevant information about

the habitual criminals being reviewed.

Documentation was prepared for each of the eighteen habitual

criminals studied, consisting of:

(1) a detailed chronological history of the man's

experiences since being sentenced to preventive

detention;

(2) a statistical summary of the man's criminal record;

and

P^I
(3) a descriptive summary containing an analysis of

his criminal record and parole file with a conclu-

sion by the author as'to whether or not the habitual

criminal could be regarded as a dangerous offender

within the 1977 legislation.

The findings of the study are summarized as follows:7

F. The Findings of the Study

(1) The majority of the men in the study
have always been regarded as no more
than serious social nuisances and have
never been regarded as dangerous in
terms of their propensity to commit
violence;

I

(2) None of the men in the study can properly
be regarded as dangerous offenders
within the definition of the 1977 legis-
.lation;

(3) The Parole Board, in conducting its
annual reviews since 1977, has not
conducted those reviews against the new
definition of a dangerous offender;
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(4) Parole reviews of the men in the study, 
both before and after 1977, have been 
and are conducted against the legislative 
criteria of Section 10 of the Parole Act 
in which danger to society is only one 
of the relevant criteria; 

1 	 (5) In a number of the cases in the study 
men have been detained in prison or have 
been returned to prison after being on 
parole, not because they have committed 
any further offences but because of a 
failure to abide by parole conditions 
regulating non-criminal activities; 

(6) In a number of cases in the study men 
have been detained in prison or returned 
to prison after being on parole because . 

L. 	 of their attitude towards authority and • 
supervision and not because of any 
further commission .  of criminal offences; 

(7) In the majority of cases where .  men in 
the study have been returned to prison 
foliowing the commission while on parole 
of further criminal offences, they have 
served, before any re-parole, a longer 
term of imprisonment than that to which 
they have been sentenced for the individuai 
offence or offences; 

(8) The length of time the men in the study 
have served as habitual criminals is 
greatly disproportionate to the harm or 
damage they have done and to the risk of 
further harm or damage which they may 
pose to the public. The men in the 
study have served more time than any 
other group of prisoners in Canada, 
including those convicted of murder; 

(9) The men in the study have been the 
subject of a discriminatory and arbitrary 
application of the criminal law; 

(10)The continued confinement of the men in 
the study under sentences of preventive 
detention is unnecessary measured against 
both the purposes of criminal punishment 
and the existence of adequate alternatives. 



The final two findings of the study provided the foundation

for habeas corpus proceedings instituted subsequently.8 The

Jackson report was approved and submitted by the British

Columbia Corrections Association to the Minister of Justice,

The Honourable Dr. Mark MacGuigan; the Solicitor General of

Canada, The Honourable Robert Kaplan and to the Chairman of

the National Parole Board of Canada, Mr. William Outerbridge.

This report became the focus of much discussion relating to

remedies which should be made available to the habitual

criminals.

There are two individuals who have done much to develop

correctional law in Canada. Their involvement can be seen,

not only from the cases that bear their personal mark, but

also from the cases of the many student they have interested

in this area. They are, of course, Professor Michael Jackson

of the Faculty of Law of the University of British Columbia

and Professor Ronald Price, Q.C., of the Correctional Law

Centre, Faculty of Law, Queens University in Kingston.

While Professor Jackson was urging the responsible Ministers

and officials to implement reforms suggested by his study,

Professor Price commenced legal proceedings in the Ontario

High Court seeking habeas corpus on behalf of one of the

habitual criminals and a declaration that his continued

detention violated the Charter of Rights.

By the latter part of June, Professor Jackson's initiatives

had resulted in the Minister of Justice and the Solicitor

General reaching the decision to hold an inquiry into the

status of those habitual criminals who were sentenced under

the legislation repealed in 1977. That decision was finalized

with my appointment on July 8, 1983.9



On July 7, 1983, Mr. Justice Linden of the Ontario High

Court rendered the first part of his decision relating to

the habeas corpus application of Percy Mitchell. In that

case, Mr. Justice Linden was asked by Mitchell for an order

that he be released from custody on the basis that his

continued detention and preventive detention as an habitual

criminal was illegal. The full Reasons for Judgment of

Mr. Justice Linden in this case are attached as a schedule

to this report. Mr. Justice Linden stated:l0

...I find that the continued detention of the
applicant, if in fact he is no more than a
social nuisance and not a danger to the
public, satisfies the disproportionality
test. To continue to detain such a man for
more than twelve years surpasses all rational
bounds of treatment or punishment, and is so
excessive as to outrage standards of decency.
The applicant's right to protection against
cruel and unusual treatment or,punishment
thus may have been infringed. Since no
evidence has been adduced to satisfy me that
such an infringement constitutes a reasonable
limit demonstrably justifiable in a free and
democratic society, I find. that the applicant
may be entitled to relief pursuant to Sec-
tion 24(1) of the Charter, subject to my
comments below.

Mr. Justice Linden went on to hold that there must be a

determination as to whether or not Mitchell was a danger to

society, and that an order of habeas corpus or relief pursuant

to s.24 of the Charter was not appropriate until such a

hearing is conducted. He stated:11

Although I am not prepared to grant the
relief requested, namely, an order releasing
the applicant from custody, neither am I
prepared to dismiss his application. I have
concluded that an alternative remedy open to
me is to direct that the applicant remain in
custody pending the trial of an issue to
determine whether he is a danger to society

ti

.e

*L

W



within the meaning of Section 688 of the 
present Criminal Code. My jurisdiction in 
this regard is found in s.709 of the Code. 
Pursuant to s.709, a court hearing and applica-
tion for habeas corpus  has the power to order 
further detention of the applicant and to 
direct that further proceedings be taken to 
further the ends of justice. 

Mr. Justice Linden ordered as follows: 12 

VII Order 

The terms of my order are as follows. The 
applicant may apply to this court to fix a 
date for the continuation of proceedings 
before me, if, within sixty days from the 
date of this order the Parole Board has not 
released the applicant, and no appeal from 
this.order has been commenced. At the continua-
tion of this application, the onus shall be 
upon the applicant to establish that he is 
not a danger to society. The respondent 
shall have the right to participate fully in 
the proceedings. If the applicant succeeds 
in satisfying me that he is not dangerous, 
this court shall determine the appropriate 
remedy to be granted pursuant either to the 
application for a writ of habeas corpus, or 
the application for relief under s.24(1) of 
the Charter. 

The Mitchell proceedings were continued before Mr. Justice 

Linden on October 21, 1983 and I have included the unreported 
Reasons for Judgment of Mr. Justice Linden on those proceed-

ings as well as the formal order resulting therefrom as 

schedules to this report. After Mr. Justice Linden's ruling 

of July 7, the Parole Board reviewed Mitchell's detention 

but, once again, denied him parole. The Court reviewed the 

evidence of Mitchell's background, crimihal record and then 
status, and held: 13 
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Weighing all the.evidence, I am satisfied the
applicant has demonstrated on a balance of
probabilities that he is not dangerous according
to the criteria contained in Section 688 of
the present Criminal Code. Finding, as I do,
that there is no indication whatsoever that
the applicant has done anything violent, in
the past 23 years, and that there is no
danger of him doing violence to anyone in the
future, I must conclude that his continued
detention is disproportionaté and thus in
violation of Section 12 of the Charter of
Rights. To.continue to detain this man, who
is no more than a 'social nuisance' for more
than 12 years surpasses all rational bounds
of treatment or punishment, and is so excessive
as to outrage standards of decency. Such
detention thus violates the applicant's
constitutional right not to be subjected to
cruel and unusual treatment or punishment.

Accordingly, I hold that the applicant's
continued detention is illegal and in contra-
vention of the Charter of Rights. The appro-
priate remedy is to grant the applications
for a writ of habeas corpus, and for relief
pursuant to Section 24(1) of the Charter, and
to order that the applicant be released as
soon as the appropriate documents can be
prepared and executed, and arrangements have
been made for his return to his home in
Montreal.

The judgment of Mr. Justice Linden has been most helpful to

me in approaching the conduct of this Inquiry. Table 2 to

this report summarizes the custodial status of the habitual

criminals as of May 16, 1983 in the various regions of the'

country. It should be noted that, as the Inquiry was con-

ducted, the National Parole Board continued its review of

the habitual criminals and several who were incarcerated in

May of 1983 were at large pursuant to a release program at

the time of our study. Thé contrary was also true, however,

in that several of those who were released from custody on a

conditional release program in May of 1983 have been re-

4
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incarcerated because of breaches of parole conditions between

that time and the date of our review. Table 2 does, however,

give an indication of the relationship between those in

custody and those on release programs at Any given point in

time.

For further background, see the following articles.14
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TABLE 2 

Habitual Offenders  

PRESENTLY 	RELEASE PROGRAMS 	 _ 	. 
REGION 	INCARCERATED 	 U.A.L. 	TOTAL ** 

	

- 	 Day 	Full 	Parole 
Parole 	Parole 	Reduced 

• 
_ 

Atlantic 	 - 	 - 	. 	14 	 - 	 - 	 4 

- Quebec 	 6 	 . 3 	 12 	-- .1 	_ 	2 	. 	.24 	. 

Ontario 	 4 	 - 	 5 	 3 	 _ 	 12 

Prairies 

	

	 3 	 1 	 9 	 1 	 - 	1 14 	. 
- 

Pacific 	 8 	• 	'5 	23 	 - 	. 	3 	39 	' 
..: 

	

ALL CANADA 	 21 	 9 	 53 	5 	5 	93 

	

. 	 . 

ri 
LJ 

** 4 parole discharged figures not'counted in this report) 

SOURCE: 	OIS - CSC 

PREPARED BY: Statistical Liaison Officer:14PB - May 16, 1983 
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HISTORY

Habitual Criminal Legislation and the concept of preventive

detention arose out of the report of an English Committee

which studied penal reform in the latter part of the last

century. The Gladstone Committee, named after its chairman,

Mr. H.J. Gladstone, filed its report in 1895. Many signifi-

cant-reforms were introduced in the field of penology by the

recommendations of that report.' A decade later Mr. Gladstone

was the Home Secretary and as such had the responsibility of

introducing numerous pieces of legislation into the Parliament

of the United Kingdom which transformed the corrections

system in that country. This legislation included the

Probation of Offenders Act, 1907,z the Children Act, 1908,3

and the Prevention of Crime Act, 1908.4

Thé reforms suggested by the Gladstone Committee were aimed

at overcoming the failure of the then existing prison system

to develop programs designed to reform young offenders. The

English Borstal System developed as a result of the Committee's

recommendation. This system called for more open prisons

and an emphasis on reformation, character building, and

correction rather than punishment.

Before I go any further in my narrative I should express my

gratitude and appreciation to several learned authors whose

works have been most informative to me in this area. Professor

Jackson's report contains a summary of the history of habitual

criminal legislation. In addition, another good reference

is a book authored by Norval Morris entitled "The Habitual

Criminal",5 the introductory chapter of which is reproduced

in Volume 13 of the McGill Law Journal at page 534. 1 have
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also found an article in the U.B.C. Law Review authored by

Mr. John A. MacDonald6 to be most informative.

Mr. MacDonald in his article makes the following observations

with respect to the report of the Gladstone Committee:

However, the Gladstone Committee was not
prepared to admit the capacity for reformation
of a 'large class of habitual criminals - who
live by robbery and thieving and petty larceny
whô run the risk of comparatively short
sentences with comparative indifference.' To
punish such offenders for their.specific
offences was almost useless because the real
offence was their 'wilfull persistence in the
deliberately acquired habit of crime.' It
was therefore -recommended that a new form of
sentence be instituted which would segregate
such offenders for long periods of time not
under conditions of first-class hard labour,
but at work under 'less onerous conditions'.
The result it was suggested would be to deter
many persistent offenders from further criminal
behaviour while protecting the community
through segregating proven habitual criminals
for lengthy periods.

In the Prevention of Crime Act, 1908, which as I have stated

flowed from the report of the Gladstone Committee, provision

was made for the preventive detention of habitual criminals.

That same Act, however., also provided for a system of borstal

training for young offenders. It is significant that the

theory of the provisions in this Act, both with respect to

the young offender.and the habitual offender, was that both

these classes,of offenders would be treated less harshly

than other offenders, but for different reasons. The young

.offender was to be treated less harshly since there was hope

for his reformation and correction. The habitual criminal

was to be treated less harshly since he was not specifically

î



being detained for criminal offences he had committed, but 
rather to prevent him from criminal offences which he was 
likely to commit. 

Section 10 of the Prevention  of Crime  Act, 1908 provided, in 
part: 

10.(1) 	When a person is convicted of an 
indictment of a crime - and subsequently - 
admits that he is or is found by the jury to 
be an habitual criminal, and the court passes 
a sentence of penal servitude, the court, if 
of opinion that by reasons of his criminal 
habits and mode of life it is expedient for 
the protection of the public that the offender 
should be kept in detention for a lengthened 
period of years, may pass a further sentence 
ordering that on determination of the sentence 
of penal servitude he be detained for such 
further period not exceeding 10 nor less than 
5 years, as the court may determine (known 
as) preventive detention... 

(2) A person shall not be found to be 
an habitual criminal unless the jury  • inds on 
evidence... 

(a) that since attaining the age 
of 16 years he has at least 3 
times previously to the convic-
tion of the crime charged - 
been convicted of a crime - 
and that he is leading persis-
tently a dishonest or criminal 
life; or 

(b) that he has on such previous 
conviction been found to be an 
habitual criminal and sentenced 
to preventive detention. 

Professor Radzinowicz of the Cambridge Institute of Criminology 

has provided this description of the original purposes of 
the English legislation: 



,n

- 52 -

During the debates [preceding the Prevention
of Crime Act of 19081 Lord Gladstone reiterated
that it had been devised as a weapon against
the dangerous, hardened offender, not against
those who were 'a nuisance rather thân a
danger to society'. But only three years
later Winston Chruchill had to hammer home
this lesson in a memorandum and letter to the
police. The aim was to gain control over the
professional, the offender who had given
himself up to a life of crime... His danger-
ousness would be confirmed by such factors as
the use of violence in conjunction with his
other offences, the possession of firearms or
other lethal weapons, and the sophistication
of his tools or techniques... _

Still more serious, it became clear that
Churchill's warnings had been forgotten, that
the sentence was being imposed largely upon
the wrong offenders. The majority were
merely offenders against property, property
often worth less than one hundred pounds.-
Only a tenth of them had committed violence
against the person, sexual crimes or robbery...
It was again the nuisances rather than the
dangerous... who were the chief recipients of
preventive detention under the 1948 Act [The
Criminal Justice Act, 1948 which was the
successor legislation to the Prevention of
Crime Act of 19081.

[Preventive detention] has given rise to much
sense of unfairness and has shown no compen-
sating advantages in reformation... The
value of the sentence as a general deterrent
has appeared to be slight, especially as it
has been used in so few cases. And because
it has been of comparatively little use, and
for minor rather than for dangerous criminals,
it has failed to fulfill its purpose as an
additional means of protecting the public.7

The debates on the English Prevention of Crime Act, 1908

were interesting. The original bill proposing the Act made

provision for an indeterminate term of preventive detention.

This was modified after debate, however, to limit the term

to one of from 5 to 10 years to be served following the term

f
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awarded for the substantive offence. The concept of the 

preventive detention being linked to a conviction for a 
substantive offence is referred to as the "dual track system". 

This theory  of  sentencing was also criticized by members of 

Parliament during the debates on the basis that it inflicted 
double punishment on the prisoners, but the dual track 

system formed the basis for the English habitual criminal 

legislation enacted by the Act of 1908. 

England was not the only jurisdiction to enact habitual 

criminal legislation. Norval Morris, in the introductory 
chapter of his book makes reference to some of the common 
factors of this type of legislation: 

Persistent Offender, Professional Criminal, 
Incorrigible Offender, Dangerous Recidivist 
(Finnish law of 1932), Hardened Offender, 
Relegable, Habitual Criminal, and many similar 
terms are used to define certain groups of 
recidivists against whom various countries 
are prepared to take special measures to 
protect themselves, - measures usually involving 
their protraeted segregation from society. 

Those countries which make use of this concep-
tion of the habitual criminal, define its 
scope in relation to some or all of the 
following factors:- 

1. 	Number of crimes committed by an 
offender (sometimes over a certain 
period or since a certain age). 

2. 	Type(s) of crimes committed by an 
offender (sometimes over a certain 
period or since a certain age). 

3. 	Seriousness of offender's last 
crime(s) (and sometimes period 

L, 	 since commission of previous crime). 

4. 	Number and type(s) of punishments 
he has undergone (sométimes over a 
certain period or since a certain 
age). 



5. Extent of danger to public presented
by such type(s) of crime.

6. Extent of danger to public presented
by such an offender.

7. Age of the offender.

8. Mental condition of the offender.

9. Biological and social background of
the offender.

10. Susceptibility of the offender to
reformation.8

Mr. Morris' chapter is republished in the McGill Law Journal

as an introduction to a comparative study of habitual criminal

legislation in the following jurisditions: Maine, Georgia,

Missouri, Washington, California, Texas, France, Gérmany,

Australia, India and the U.S.S.R.; which comparative study

commences-at page 654 of Volume 13 of the McGill Law Journal.

Habitual Criminal Legislation in Canada flows from a report

of a Royal Commission of Inquiry chaired by Mr. Justi-ce

Archambault following a series of prison disturbances in the

mid 1930's. This report, which was published in 1938,

called for numerous reforms of prison administration and

programs.9

The Archambault Commission had been preceded by a study by a

departmental committee appointed by the English Home Secretary

which recommended sweeping changes to the English system of

preventive detention. The English Committee's recommendations

led to the repeal in England of the habitual criminal provi-

sions in 1948.

Notwithstanding their knowledge of the recommendations of

the English departmental committee, the Archambault Commission



recommended preventive detention for those habitual criminals

who were defined as:

a residue of the criminal class which is of
incurable criminal tendencies ... for whom
'iron bars' and 'prison walls' have no terrors,
and in whom no hope or desire for reformation,
if it ever existed, remains. 10

The Archambault Commission recommended habitual criminal

legislation similar to that in force in England, with the

following differences:

The Commissioner's recommendations differed
from the provisions of the Prevention of
Crime Act, 1908, in the following respects:

(1) It was recommended that habitual
criminals be sentenced to'terms of
imprisonment for an indeterminate
period.

(2) A 'single track' system of sentencing
was recommended, but the indeterminate
term to be in lieu of any sentence
for the substantive offence.

U-1

{3) It was recommended that habitual
criminals sentenced to preventive
detention be completely segregated
from other prisoners in a special
institution to be located on an
island down stream from the City of
Quebec. 11

Parliament's attention was preoccupied by the war and the

legislative enactment of these recommendations of the

Archambault Commission was delayed until 1947, at which time

the habitual criminal legislation I have referred to earlier

in this report was introduced to amend the provisions of the

Criminal Code here in Canada.
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There were important differences, however between the Canadian 
and the English legislation. The English legislation provided 
for an indeterminate sentence with an upper and lower limit 
set by legislation. The Canadian legislation, however, 
provided no limitation on the length of the sentence that 
the habitual criminal was required to serve. It was therefore 
not indeterminate within prescribed limits but was absolutely 
indeterminate with the National Parole Board having absolute 
power and discretion over the habitual criminal as to the 
amount of time he would serve in prison. The legislation 
was introduced into the House of Commons in July of 1947 and 
stirred considerable debate. The government referred to the 
recommendations of the Archambault commissioners in support 
of the proposals to introduce habitual criminal legislation. 
However, the prison reforms proposed by the Archambault 
commissioners had not been implemented in the 9 years since 
the Archambault CommissiOn's report was published. One 
member criticized the bill as follows: 

Would it not be better, when adopting a new 
system of this kind, which may be upset by 
the courts later on, to wait until we see 
what the result will be of proposals for 
prison reform?...1 say those who are habitual 
offenders are the victims of a vicious, 
half-baked system...how can we expect anyone 
placed in institutions like those not to be 
an habitual offender...the system will fail 
because it is not founded on real prison 
reform. 12 

Members of Parliament accurately predicted that the new 
legislation would not be uniformly administered since prosecu-
tion of offenders would differ from province to province 
depending upon the individual approaches of the respective 
attorneys general. Mr. Diefenbaker addressed both of these 
criticisms. He said: 



So far as Part X(a) is concerned, which
covers habitual criminals, I believe the
minister has gone too fast in introducing
this provision before bringing into effect a
system of rehabilitation as recommended by
the Archambault Commission. I agree with the
honourable member for Broadview that what we
are doing here is bringing in punitive legisla-
tion against the habitual offender, without
having given him an opportunity of rehabilita-
tion after discharge from a penal institution. 13

And:

If being an habitual criminal is to be the
subject of punishment, why should there be a
provision enabling the attorney general of
one province to determine that proceedings
shall'be taken under this section and the
attorney general of another province to
determine otherwise under like circumstances?-
Criminal law...should be uniformly enforced
in all parts of the Dominion without regard
to the wishes of the individual attorney
general. 14

Another member, Mr. Mclvor, was concerned that the legislation

was unduly severe and inhumane. He stated:

Mr. Mclvor: I do not know a great deal about
law, but I must confess I am afraid of this
amendment. It seems to indicate that, no
matter what influence is brought to bear upon
a man's life, he is not capable of change. I
should like to think that no one is so depraved
that he cannot be changed for the better. 15

The Minister of Justice, the Honourable J.L. Ilsley responded

to the specific issued raised by Mr. Mclvor as follows:

The Minister of Justice: What is contemplated
under this section is that habitual criminals
will be placed under preventive detention, on
an indeterminate sentence, but that their
conduct will be reviewed by the Minister of
Justice. The Minister must keep in touch
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with that man's conduct, and provision is
made therefore in the section...the sentence
is not a life sentence, necessarily. It
contemplates release, if the man reforms. 16

In general response to the criticisms expressed by members

of Parliament, the Minister of Justice suggested that too

much attention was being paid to the habitual criminals

concern. He stated:

The important thing, after all, is the protec-
tion of society, and I cannot work up very
great feelings of righteous indignation in
favour of the suggestion that we. are unjust
in this law to men who have been guilty of
serious crimes three times...and who have
committed a fourth crime and have been found
by a judge and jury to be leading.persistently
criminal lives. 17

At the conclusion of the debate the amendments to the Criminal

Code were carried without modification and new law came into

force on January 1, 1948. It is ironic, that there was no

reference-made to the wide-spread criticisms of the English

statute upon which the Canadian legislation was based or the

fact that at that very moment the English Government was in

the process of repealing that legislation. The provisions

of the English 1908 Act were superceded by s.21 of the

Criminal Justice Act, 194818 which, in cases of persistent

offenders, enabled corrective training or preventive deten-

tion to be imposed in lieu of any other sentence. Preventive

detention was finally abolished in England under the Criminal

Justice Act, 1967,19 and s.37 of that Act introduced extended

sentences as a means of dealing with recidivists.

The next critical review of the habitual criminal legislation

in Canada occurred some 20 years after its introduction in

Canada when the Canadian Committee on corrections, which hâd



been appointed in 1965 under the Chairmanship of Mr. Justice 

Ouimet examined the application of the habitual criminal 

legislation in Canada as part of its general study of correc-

tions. Between 1947 and 1965 there had been amendments to 
the habitual criminal provisions in the 1953-54 and the 
1960-61 sessions of Parliament. 

The 1954 amendments to the Criminal Code introduced important 

procedural changes to the sections dealing with habitual 

criminals. Habitual criminal applications were to be heard 
by a court without a jury; preventive detention was defined 
to mean: "detention in a penitentiary for an indeterminate 
period" rather than confinement in "a prison or part of a 

prison set apart for that purpose" and the Code was amended 

to insure that the three convictions which were conditions 
precedent to an application for habitual criminal status 
must be on "separate and independent occasions" . 20  

It is interesting to note that the theoretical concept of an . 

habitual criminal being subject to less onerous incarceration 

than other prisoners, and the suggestion that habitual 

criminals be confined on some island (whether mythical or 
not) in the St. Lawrence River near Quebec were abandoned. 

There was no longer any pretense that habitual criminals 

were to be provided with more aPpropriate facilities to 

encourage their rehabilitation. The legislation now acknow-

ledged the reality that habitual criminals were to be confined 

in penitentiaries like any other convict. 

At the passage of the Parole Act in 1958 the National Parole 
Board took over the review functions which up to that period 

of time had been exercised by the Minister of Justice. 



The session of Parliament introduced numerous reforms to the

Criminal Code and during that session the Government brought

in a number of important amendments to the habitual criminal

provisions. The most important of these can be summarized

as follows:21

(1) The dual track system of sentencing was
abolished and henceforth terms of preven-
tive detention.were to be served in lieu
of any sentence passed with substantive
offence. 22

(2) The Minister of Justice was required to
review the status of preventive detainees
annually instead of once every 3 years. 23
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(3) Length of notice to an offender of
application to have him declared an
habitual criminal was extended from one
to seven clear days prior to passing the
sentence for the substantive offence, to
one of seven clear days but with a
period of threè months from passing of
sentence for the substantive offence. 24

This, then, is the legislative history of the habitual

criminal provisions up until 1968 when the Ouimet Committee

made its report. As of August 30, 1968, the date upon which

the Ouimet Committee did its study of habitual criminals, a:

total of 137 individuals have been sentenced to preventive

detention as habitual criminals. The Ouimet Committee

reviewed the criminal records of the 80 persons who on that

date were still confined in Canadian penitentiaries with a

view to ascertaining the class of persons to whom the legis-

lation had been applied.

In conducting this study the Commission considered whether

the offences committed by the habitual criminals were "offences

against the person" or "offences not against the person".

The Commission also further subdivided the offences against

the person into categories of "serious!" and "minor".

Ai
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The result of this study was a conclusion that almost 40% of

those sentenced to preventive detention did not appear to

have represented a threat to the personal safety of the

public, but a third of the persons confined as habitual

offenders appeared to have constituted a serious threat to

the personal safety of members of the public and that with

respect to the balance of those studied thére was not enough

evidence to justify the conclusion that they represented a

serious threat to personal safety to members of the public.

The Committee concluded:

The Committee concludes that, while the
present habitual offender legislation has
been applied to protect the public from some
dangerous offenders, it is also been applied
to a substantial number of persistent offenders
who may, perhaps, constitute a grave social
nuisance but do not constitute a serious
threat to personal safety. 25

While any ongoing examination of the statistics relating to

habitual criminals would have disclosed that there was an

uneven application of the habitual criminal legislation, the

Ouimet Committee focused specifically on this aspect.

Tables published by the commission illustrated graphically

the unequal geographical application of the habitual criminal

legislation in that of the 80 persons sentenced to preventive

detention, 45 had been sentenced in British Columbia and 39

had been sentenced in the City of Vancouver. The Committee

concluded:

Legislation which is susceptible of such
uneven application has no place in a rational
system of corrections. 26

Nor could the Committee determine any rational policy basis

upon which the habitual criminal legislation had been applied.

It concluded:



We have not been able to discover any consis-
tent or rational basis upon which it has been 
invoked. Its discriminatory application 
against a few offenders, from among the large 
number of recidivists against whom the legis-
lation might be applied, naturally results in 
bitterness and feelings of injustice among 
the few offenders against whom it has been 
invoked...In the view of the Committee, the 
deterrent effect of the habitual offender 
legislation is necessarily slight owing to 
its infrequent application. 27 

The.Ouimet Committee recommended that the habitual criminal 
legislation be repealed and be replaced by new dangerous 
offender legislation, which legislation would also incorporate 
the provisions relating to dangerous sexual offenders. This 
recommendation was implemented with the enactment of the new 
Part XXI of the Criminal Code by the Criminal  Law Amendment 
Act of 1977. 

I cannot leave this examination of the history of the habitual 
criminal provisions without adding that my own observations 
after conducting an in depth study of the surviving habitual 
criminals is in agreement with the observations made by the 
Ouimet Committee. The number of individuals for whom I am 
recommending complete relief from continued preventive 
detention clearly illustrates the proposition that the 
majority of those individuals who were declared to be habitual 
criminals were nuisances to society rather than a danger to 
society. I do not propose to deal in detail with the numerous 
judicial decisions which consider the habitual criminal 
legislation during its existence. I will, however, make 
reference to a number of key decisions. 

The Court of Appeal in England in R. v Hunter  [1921] 1 K.B. 
55 held that an allegation that an accused is an habitual 
criminal is not a charge of a criminal offence but rather an 
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allegation of fact, status or condition which enables the

Court to impose a special form of sanction. There was

considerable judicial discussion of these issues in Canada,

because of attempts by habitual criminals to seek appellant

review.28

The constitutional validity of the habitual criminal legisla-

tion was considered in a number of cases prior to the intro-

duction of the Charter of Rights. In R. v Buckler [1970] 2

C.C.C. 4 (Ont.) it was held that the punishment of preventive

detention falls outside the ambit of "cruel and unusual

treatment or punishment" prohibited by s.2(b) of the Canadian

Bill of Rights, but that that provision might however serve-

as a guide to the trial Judge in the exercise of his discre-

tion under s.660 in determining whether preventive detention

was "expedient for the protection of, the public". A'similar

finding was made with respect to the preventive detention of

dangerous sexual offenders in R. v Roestad [1972] 19 C.R.N.S.

190, 5 C.C.C. (2d)-564.29

The Supreme Court of Canada affirmed a decision of the

Quebec Court of Appeal holding that the preventive detention

provisions were part of the sentencing procedure and hence

within the criminal law power of the federal parliament in

Ex Parte Matticks (1972) 10 C.C.C. (2d) 438 (Quebec C.A.);

affirmed (1974), 15 C.C.C. (2d) 213 (S.C.C.).

Although I am surprised that there was ever any doubt about

this issue, the Supreme Court of Canada in 1957 made it

clear that the onus was on the Crown to prove beyond a

reasonable doubt the ingredients necessary to a finding that

an accused was an "habitual criminal".30 The decision of

the British Columbia Court of Appeal in Regina v Channing

[1966] 1 C.C.C. 97 enunciated four tests which had guided

^^.
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the courts in reaching a decision on whether an accused was 
leading persistently a criminal life. After observing that 
the tests were not exclusive Mr. Justice Shephard summarized 
them as follows: 

(1) whether the substantive offence was 
premeditated or executed without planning; 

(2) whether the accused had done anything 
unlawful or dishonest during the period 
between his last release from custody 
and commission of the substantive offence; 

(3) whether the substantive offence was of 
the same general pattern as the accused's 
previous offences; 

(4) whether the accused had been habitually 
associating with criminals. 

The application of the sentence of preventive detention and 
the distinction between individuals who were "a nuisance" 
rather than "a menace" was debated in such cases as Poole  v 
R. (1968) 3 C.R.N.S. 213 (S.C.C.) and Mendick  v R. (1969) 69 
W.W.R. 17 (S.C.C.). These cases led to the decision in R. v 
Hatchwell.  In the Hatchwell case the majority of the British 
Columbia Court of Appeal, at [1974] 1 W.W.R. 307.affirmed an 
order for preventive detention imposed by a Provincial Court 
Judge on Hatchwell who was described as "a personable thief, 
with periods of gainfull work", who reverted constantly to 
crimes against property and constituted "a grave menace to 
the public". The Supreme Court of Canada, however, held 
that Hatchwell was not a menace but rather a "nuisance" who 
should not be subjedt to preventive detention and reversed 
the decision of the British Columbia Court of Appeal at 
[1975] 4 W.W.R. 68, 21 C.C.C. (2d) 201. 

I cannot leave this historical analysis of the habitual 
criminal legislation without making some observations as to 



whether or not the legislation achieved its objectives. I

would agree with the observations of Allan W. Mewett in his

article "Habitual Criminal Legislation'under the Criminal

Code": 31

Perpetual incarceration, besides being expen-
sive, is a savage sentence to pass upon
anyone for no other reason than the protection
of other people, though it may, in some
extreme cases be justified. Obviously the
better, that is, less expensive and more
humane, method of achieving this object is by
some form of treatment. Once again, it is
regrettable but true that the fewer habitual
criminals there are, the less likely it is
that anyone will go to the trouble and expense
of attempting any treatment. Lord Goddard,
during the debate in the House of Lords on
the preventive detention section of the
English Criminal Justice Bill of 1948, remarked:

'I hope that before this Bill becomes
law, if it does become law, we in the
courts will have that which I think we
are entitled to have - namely, full
information as to what these novel
methods of training are.'

In Canada the Archambault Report envisaged training and

treatment facilities for habitual criminals. Up until the

1961 amendments to the Criminal Code s.665(2) provided for

special facilities for habitual criminals and their treatment.

Such facilities and special treatment programs have never

existed, however, and preventive attention is served in the

ordinary penitentiaries with no special facilities for those

under preventive detention in the way of either work or

treatment.

I must say that my review of the surviving habitual criminals

have disclosed some whose criminal careers were arrested by

the declaration of habitual criminal status and the sentence
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of preventive detention. On the balance, however, I am not

convinced that the offences which have been committed by

those habitual criminals who were released on parole established ..

that they were a sufficiently serious threat to society to

justify the oppressiveness of the indeterminate sentence and

the incredible cost to the taxpayers of recycling many men

who were mere nuisances. In fact there are persuasive

arguments made that the indeterminate sentence is counter

productive. Radzinowicz states that:

The indeterminate factor in their release has
given rise to much sense of unfairness and
has shown no compensating advantages in
reformation.-32

I

In a similar vein Mewett notes that:

Any hope of reform may well be.defeated if
the prisoner is confronted with the fact that
he is never to be a completely free person
again. The depressing realization that he
will either live and die in prison, or that
he will live with the threat of prison hanging
over him if he violates his parole, without
necessarily committing any further criminal
offence, must militate against genuine reform. 33

These observations by learned authors are in accord with the

often poignant testimony of those habitual criminals, several

of them elderly, who have testified before this Inquiry of

the effect of the many years of incarceration or trips

through the revolving the door that they have endured.

5"
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CHAPTER 3  

PREDICTING DANGEROUSNESS  

The first of the terms of reference constituting this inquiry 

require me to: 

(a) inquire into and review the cases of 
each of the 93 persons still having the 
status of habitual criminal under the 
terms of legislation repealed by parlia-
ment in 1977, with a view to determining 
which habitual criminals no longer 
present a danger to the personal safety 
of others having regard for the criteria 
and philosophy set out in Part XXI of 
the Code; 

With many of the habitual criminals reviewed my task has not 

been difficult, since many of thèse  individuals have never 

presented a danger to the personal safety of others under 

the tests set forth in Part XXI of the Criminal Code or any 

other test of dangerousness. For others, however, crose and 

careful scrutiny was required in order that I may attempt 

that most difficult task - predicting dangerousness. 

• The first stage of my inquiry involved a review of the 

criminal record and past behavior of each individual habitual 

criminal to determine if he had been convicted of a serious 

personal injury offence as defined in s.687 of the Criminal 

Code, namely: 

(a) an indictable offence (other than high 
treason, treason, first degree murder or 
second degree murder) involving 

(i) the use or attempted use of violence 
against another person, or 
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(ii) conduct endangering or likely to

endanger the life or safety of
another person or inflicting or
likely to inflict severe psycho-
logical damage upon another person.

and for which the offender may be sentenced
to imprisonment for ten years or more,
or

(b) an offence or attempt to commit an
offence mentioned in section 246.1
(sexual assault), 246.2 (sexual assault
with a weapon, threats to a third party
or causing bodily harm) or 246.3 (aggra-
vated sexual assault). 1967-77, c.53,
s.14; 1980-81-82, c.125, s.26.

E"
Each of the habitual criminals reviewed was sent a notice by

the Inquiry which included as schedules the following:

(a) as Schedule I, the complete criminal record;

(b) as Schedule II, those convictions which may consti-

tute a serious personal injury offence as defined

in s.687; and

(c) as Schedule III, further offences which may have

been of an assaultative or potentially dangerous

nature, but which were not serious personal.injury

offences as defined by s.687.

As I have already stated there were many habitual criminals

who had neverbeen convicted of a serious personal injury

offence as defined by s.687. A good number of these individ-

uals had never been convicted of a "Schedule III" offence,

that is an offence which did not meet the criteria of being

a serious personal injury offence but may have been an

assaultative or potentially dangerous offence.

U
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Where it was found by the Inquiry that the habitual criminal

had committed a serious personal injury offence, it was my

duty to further consider whether he came within the criteria

set,forth in s.688 of the Criminal Code with a view to

determining whether he:

(a) ...constitutes a threat to the life,
safety or physical or mental well-being
of other persons on the basis of evidence
establishing

(i) a pattern of repetitive behavior by
the offender, of which the offence
for which he has been convicted
forms a part, showing a failure to
restrain his behaviour and a likeli-
hood of his causing death or injury
to other persons, or inflicting
severe psychological damage upon
other persons, through failure in
the future to restrain his behaviour,

(ii) a pattern of persistent aggressive
behaviour by the offender, of which
the offence for which he has been
convicted forms a part, showing a
substantial degree of indifference
on the part of the offender as to
the reasonably foreseeable conse-
quences to other persons of his
behaviour, or -

(iii) any behaviour by the offender,
associated with the offence for
which he has been convicted, that
is of such a brutal nature as to
compel the conclusion that his
behaviour in the future is unlikely
to be inhibited by normal standards
of behavioural restraint, or

(b) that the offence for which the offender
has been convicted is a serious personal
injury offence described in paragraph (b)
of the definition of that expression in
section 687 and the offender, by his
conduct in any sexual matter including
that involved in the commission of the

{_._.:.



offence for which he has been convicted, 
has shown a failure to control his 
sexual impulses and a likelihood of his 
causing injury, pain or other evil to 
other persons through failure in the 
future to control his sexual impulses, 

In the Inquiry's hearings at Kingston, Ontario, I heard 

evidence from an acknowledged expert on the issue on deciding 
dangerousness, Dr. Christopher Webster of the Centre of 
Criminology at the University of Toronto. Dr. Webster is a 

psychologist with impressive credentials which were acknow-

ledged by all involved in the Inquiry. 

The Kingston hearings also involved Professor Ronald R. 

Price, Q.C., appearing as counsel representing several 

habitual criminals. Mr. Price is a professor in the Faculty 
of Law at Queens University and for many years was the head 
of the Correctional Law Center of that faculty. 

Both of these gentlemen have written excellent works in the 
field of predicting . dangerousness. I refer to Professor 
Price's article "Psychiatry, Criminal-Law Reform and the 
'Mythophilic' Impulse: On Canadian Proposals for the Control 
of the Dangerous Offender"*contained in (1970) 4 .Ottawa Law' 
Review at p.l. Dr. Webster, along with his colleague Bernard 
Dickens has recently completed a report entitled "Deciding 

Dangerousness: Policy Alternatives for Dangerous Offenders". 
This latter report was prepared through the Department of 
Justice, Canada through a grant to the Center of Criminology, 
University of Toronto. 

I do not in this report intend to re-travel the areas dealt 
with by these two learned authors in their works. These 

papers should, however, be read by the reader of this report 
and considered in conjunction with this report. By this, I 



should not be taken to have adopted the opinions set forth

in these works as my own. The topics encompassed by these

works are complex and go beyônd my terms of reference. They

are, however, valuable resource documents for consideration

of this most difficult area.
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Professor Price's article which was written prior to the

1977 amendments to the Criminal Code and provides an introduc-

tiori to the dilemma which legislators, judges, parole boards

and I must face when predicting dangerouness - namely ensuring

that the public is properly protected from the truly dangerous

offender and yet providing sufficient safeguards to ensure

that offenders are not falsely declared to be dangerous.

There has been a great deal of recent scientific literature

on the prediction of violence. The Webster-Dickens Report

summarizes this litérature in Chapter 2 (pp.13-19). The

research summarized includes:

(a) the Baxstrom study by Steadman and Cocozza;l

(b) the Dickson study;2

(c) the Quinsey studies;3

(d) the Kozol study;4

(e) the Cocozza follow-up study;5

(f) the METFORS studies;6

(g) the Muller and Reinehr study;7

The Webster-Dickens Report also contains a thorough examina-

tion of the legal issues surrounding the dangerous offender
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provisions in Chapter 3 of the Report (pp.66-107). Included 

in this chapter are discussions on the admissability and 
weight of evidence as to future dangerousness with a specific 

emphasis on the role of the psychiatrist an expert witness 

in such proceedings. The chapter also deals with the burdens 
and standards of proof required in dangerous offender hearings 
and the likely impact of the Canadian Charter of Rights and 
Freedoms on such provisions. 

The conclusions of the Webster-Dickens Report are summarized 
by its authors8  and I feel that it is important to quote 
some of these conclusions: 

There is little evidence tù suggest that 
psychiatrists or other mental health experts 
can predict the future dangerous conduct of 
patients or prisoners with any substantial 

. degree of certainty. This statement holds 
true for predictions based on either clinical 
opinion or psychometric testing. Earlier 
findings which suggest that mental health 
workers overpredict violent behaviour have . 
recently been confirmed, several times. 
Although these studies contain major methodo- 
logical flaws, mostly unavoidable, the evidence 
taken as a whole does not inspire confidence 
in these partiuclar kinds of psychiatric and 
psychological judgments. It has been suggested 
that clinical judgments may  be sound in the 
short run when the clinical assessor has a 
good knowledge of the individual's present 
and immediate future physical and social 
circumstances, but there is scant evidence 
even for this assertion. It appears that 
mental health workers do not demonstrably 
possess the ability to forecast the likelihood 
of violent conduct of persons over a span of 
several years. Special doubt about clinical 
predictive ability may apply when the prisoners 
under assessment do not apparently suffer 
from serious psychiatric disorders. An ad 
hoc interview study based on the opinions of 
some 40 Canadian forensic psychiatrists, 
forensic psychologists, and criminologists 
showed that these professionals themselves 



would claim little ability to predict the
future violent behaviour of Dangerous Offenders
of the kind dealt with under Part XXI of the
Criminal Code of Canada.

Predicting violence at the level of the
individual prisoner is practically impossible
without an almost inconceivable degree of
control over key environmental, treatment,
and biomedical variables. It is imperative
to recognize that the most any clinician or
researcher can ever offer is a probability
estimate of future violent behaviour. Some
of the most promising recent research in the
United States and Canada involves 'risk
assessment'. This approach accepts as a
basic premise that probabilistic statements
are the most that can be expected and attempts,
often with fair success, to demonstrate the
predictive power of particular easily-obtained
pieces of information. Such variables are
age, number of previous convictions, amount
of force used in the commission of the crime,
etc. It is likely, particularly with a
'non-clinical' criminal population, that such
predictions would be more, not less accurate
than clinical predictions. Unfortunately,
principles derived from this seemingly detached,
'rationalized', approach to decision-making
are unlikely to appeal to the members of the
public who mistakenly believe that a maximum
degree of personal protection is achieved
through the court-regulated application of
the more or less intuitive judgments of
mental health and criminological specialists.

Beyond the already-noted difficulties presented
by the recent literature on the prediction of
future violent behavior, there are several
legal issues which arise with respect to
Part XXI proceedings. The potential exists
for the imposition of a far more severe

sentence under Part XXI provisions than would

otherwise be possible under other sections of
the Criminal Code. The major legal obstacle
to the imposition of an indeterminate sentence
is the reliance in a Part XXI proceeding upon
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the predictive 'evidence' of psychiatrists
and other experts, whose expertise in such
matters currently faces vigorous challenge.

Indeed, an authorative voice for the scientific
community with most relevance to the prediction
of dangerousness, the psychiatric community,
has suggested publicly and officially that
the present state of predictiye competence is
so primitive that it remains functionally
unreliable and frequently inaccurate. (my
emphasis) 1-n a 1976 case in the Supreme
Court of the state of California (Tarasoff)9
and in several subséquent cases, the American
Psychiatric Association (APA) submitted
amicus curiae briefs claiming that mental
health professionals are not presently competent
to make reliable and accurate clinical predic-
tions of violence and that, consistently,
such professionals tend to over predict
dangerous behavior.

The implications of such a disclaimer for the
continuing roie of expert witnesses in Dangerous
Offender hearings would appear to be significant.
The American experience, however, suggests
otherwise. In a decision rendered in July,
1983, in a case involving the use of psychiatric
testimony in the predicti?8 of long-term
dangerousness (Barefoot), the United States
Supreme Court rejected the advice of the APA
brief, which had argued that psychiatrists
should not be allowed to give evidence of an
accused's future dangerousness in capital
sentencing cases. To bar psychiatric predic-
tions of this sort, the Court suggested in
the majority opinion, 'would be somewhat like
asking us to disinvent the wheel'.

In the Canadian context, courts have tended
to assess.predictions of future behaviour on
their individual merits and, in some cases,
to let the problem of the unreliability of
psychiatric predictions be construed as an
issue of weight rather than admissibility of
evidence. A recent Dangerous Offender proceed-
ing in Ontario (Morrison) heard extended

.,.



evidence as to the unreliability and inaccuracy 
of psychiatric predictions,of future dangerous-
ness. Mossop, J.A., in what was clearly a 
most difficult judgment, found the defendant 
to be a Dangerous Offender within the meaning 
of Part XXI. While admitting the 'recognized 
perils of forecasting future conduct' he 
nonetheless thought that '[oln this issue, 
the courts really have nowhere to turn except 
to those who have expertise in the field of 
psychiatry...' 

The inherent unreliability of psychiatrists' 
and other mental health professionals' predic-
tions of long-term dangerousness in individual 
cases may be addressed through a number of 
options. One is to regard dangerousness in 
the same way the law regards insanity, that 
is, as a matter of fact determined by a jury 
according to legal instruction given by a 
judge and its owh observation guided but not 
governed by psychiatric and other relevant 
evidence. This technique currently accounts 
for indeterminate detention of those not 
guilty by reason of insanity, and may be no 
less appropriate to commit to indeterminate 
detention those guilty by reason of dangerous-
ness. This may not reduce psychiatric unre-
liability, but may mitigate it through the 
full conduct of adversarial scrutiny before a 
jury. 

Judges acting alone may furnish an alternative 
option, by replacing parole boards in conducting 
hearings for the releases of Dangerous Offenders. 
Judges are expected to be no less sensitive 
that parole boards to the public's need for 
protection while having at the game time the 
individual's liberty rights at heart. As 
well, they can receive the opinions of experts 
within the correctional system while reserving 
the right to decide precisely the extent to 
which their decisions should rely on such 
information.... 

The urge to protect the public against dangerous 
people is laudable. The question to be 
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addressed is whether present knowledge allows
this and to be achieved compatibly with just
treatment of offenders. To tolerate their
additional punishment on account of the
crimes they are anticipated likely to commit
is oppressive in obvious ways, unless the
likelihood of offending is very compelling.
Where it is, additional detention may spare
injury to their likely victims, and spare
them the consequences of further offending.
Accepting less than perfect knowledge, a
worthy task is to improve reliability and
accuracy of prediction, improve consistency
of treatment among comparable offenders, and
maintain sensitive monitoring of the balance
between reasonable (not complete) protection
of the public, and the reasonable expectations
of persons reliably considered dangerous
eventually to be free.

The Report also describes "Fairly Obvious Difficulties" in

predicting.dangerousness:ll

1. 'Dangerousness' as a concept is obscure
and difficult to define; the very notion
means different things to different people at
different times.

2. Experimental analysis with random assign-
ments to differentially treated groups is
largely impracticable; valuable opportunities
to follow 'natural experiments' occur infre-
quently.

3. Highly dangerous behaviors occur very
seldom; it is difficult to predict such low
base-rate phenomena.

4. The 'dangerous' populations which have
been studied arise from more or less local
attempts to assess and treat; this means that
it is hard to compare one research sample
with another.

5. Beyond a few attempts to define 'psycho-
path', and 'personality disorder', usually in
gross and more or less common sense terms, no
adequate psychiatric nosology exists to cover
the kind of person who acts in a repetitively



and persistently aggressive fashion; as well 
there is little in the way of appropriate-to-
task psychometric instruments. 

6. Accurate and complete criterion measures 
of violent behavior at time of follow-up are 
hard to obtain for a variety of ethical and 
practical reasons; when it is possible to 
gather them it can prove difficult to integrate 
data derived from separate mental health and 
criminal justice systems. 

7. There is a lack of correspondence between 
legal decision-making and clinical decision-
making; the law frequently demands yes/no 
answers to problems which can only be properly 
dealt with in terms of probabilities. 

8. Clinical opinions are, under ordinary 
circilmstances, hard to evaluate because when 
they are accepted, as happens more frequently 
than not, they become untestable; if the 
individual is predicted dangerous he may be 
confined and thus the prediction itself 
cannot be checked. 

9. Some clinical assessments are based on 
the very limited samples of behavior; a few 
clinicianÈ seem unaware that, at all likelihood, 
a thorough face-to7face examination forms an 
essential aspect of the assessment problem. 

10. Although some aspects of behaviour can 
be measured with great accuracy they may have 
little or no predictive validity; what is 
accurate may not be what is important. 

11. The prisoner may respond during assessment 
in ways very different from his usual conduct; 
because it may pay him to behave in an out-of-
ordinary fashion, the clinical assessment may 
be largely irrelevant. 

12. It is a mistake to assume that a clinician 
ought to be able to offer an opinion that is 
equally valid across cases; presumably he or 
she is entitled to be justifiably more confident 
in some assessments that others. 
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In my assessment of the Habitual Criminals I have had the

opportunity to consider the psychological and psychiatric

reports there contained in the files and'in'some cases a

psychiatric and psychological testimony has been heard by

me. I have also had before me extensive reports with respect

to the behavior of each of these habitual criminals while

confined in custody and while on parole and have heard

testimony from parole officers, living unit officers, and

other who have had day-to-day contact with these individuals.

Dr. Webster, in his testimony before me in Kingston, testified

that the insights of these "non-clinical" persons are often

as valuable as psychiatric and psychological evaluations in

predicting dangerousness since these individuals see the

habitual criminal on an on-going basis in many types of

situations and during many moods.

I feel I must comment on some of the dangers I have observed

in the use of psychiatric and psychological reports in the

review of these cases. The existence of an adverse psycholog-

ical or psychiatric report almost invariably results in a

negative decision by the National Parole Board when considering

an habitual criminal's application for conditional release.•

Notwithstanding the academic concern about the reliability

of expert predictions of dangerouness it is not surprising

that those charged with the responsibility of determining

whether or not an individual should go forth into society

rely heavily on such input. This is not to say that adverse

psychological and psychiatric input has not been overcome in

some cases. To do so, however, has usually required the

inmate to provide psychiatric and psychological evidence of

his own which "neutralizes" the adverse concerns expressed.

L..



This brings up a very serious and fundamental problem that I

have discovered in my review of these cases. When the

habitual criminal's case is being considered by the National

Parole Board he is not as a matter of right made aware of

the contents of psychological, psychiatric or medical reports

which may be considered by the Parole Board in considering

his case. It is not the policy of the Parole Board to make

such materials available to the inmate, indeed the policy

has been to treat such materials as confidential and not

provide them to the inmate. This procedure causes me some

considerable difficulty since the duty to act fairly to the

inmate requires that he be made aware of all matters which

the Parole Board may consider as being adverse to a favour-

able grant of conditional release, unless there is some

valid public policy ground for keeping such information

secret (such as the information provided by informants or

information provided as a result of a continuing investiga-

tion into a crime etc.).

The procedure followed by this Inquiry was to provide each

of the subjects of the Inquiry with full access to all

relevant materials save and except such materials as can be

said to fit within the public policy exclusions that I have-

mentioned. Having had, for the first time, adverse psychia-

tric and psychological reports made available, the habitual

criminal was then in a position to provide evidence, either

expert or lay, which would tend to refute the experts psychia-

tric or psychological evidence. In several cases, adverse

psychiatric and psychological reports were successsfully

refuted and indeed testimony was heard by this Inquiry from

the authors of such reports who altered their position to

one more favourable to the habitual criminal when further

information was presented to them in the witness stand.



The scrutiny of these opinions during the Inquiry's hearings 
also disclosed that in some instances inappropriate psycholog-
ical testing had been used and the results of such testing 
had been extrapolated to indicate potential dangerousness. 
When more appropriate psychological testing was done there 

was not such extrapolation of dangerousness. 

The Inquiry also encountered instances where far more was 
read into psychiatric and psychological  opinions  than should 
be read into them. The examination of the experts shows the 
wording of the report was most misleading and without the 
further questioning of the author would have been unfairly 

• prejudicial  to  the subject of the report. 

Having expressed the difficulties involved in my task in 
assessing whether those habitual criminals I reviewed consti-
tute a danger to society, I must acknowledge the difficulty 
of the task facing the members of the National Parole Board 
who make such assessments on a daily basis. While  I have 
made some comments with respect to some aspects of the 
procedures involved in a parole hearing which I find to be 
unsatisfactory, I must say that my review of these files  has 
shown that the National Parole Board has approached its duty 
in a responsible and thorough manner. 

In my view, too much emphasis  in the past has been placed  on 
the capacity  of psychiatrists  and psychologists to predict 
future  dangerous behaviour  in both the Court  system  and the 

. parole  system. 

My own approach to assessing these cases has been determined 
not only by the criteria set forth in Part XXI of the Criminal 
Code but also by common .sense. I believe the best indicator 
of a person's potential for dangerousness is what he has 
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done in the past. In this context considerable emphasis has

been placed by the Inquiry in ascertaining the specifics of

the past behavior of each of the habitual criminals with a

view to ascertaining the potential danger which is evidenced

by such conduct.

The experts also acknowledge the decrease in dangerousness

and criminality as persons age or "burn-out". My examination

of each of these individuals has focused considerably upon

the attitudinal and behavioural changes that have occurred

as they grew older. A third factor upon which I have placed

emphasis in my consideration of these cases is to identify

those external influences on behavior (drugs, alcohol,

mental disorder) and attempt to discern the extent to which

the habitual criminal has overcome his problems in these

areas.

I should like to make this comment with respect to alcohol

abuse. Many of .the habitual criminals are alcoholics. This

disease has been a significant factor in the "revolving-door

syndrome" of these individuals. When released on parole a

condition'to abstain from alcohol is frequently included as

a condition to such release. While some of the habitual

criminals have been able to abide by this condition and

successfully complete parole, many others have not. Those

who have failed to abide by such conditions have found

themselves, sooner or later, re-incarcerated as a result of

the revocation of their parole.

If the purpose of conditions on parole for habitual criminals

is to ensure behaviour in the community that will limit the

danger to the public, then an abstinence clause is an appro-

priate condition if the habitual criminal hâs a history of

committing dangerous or potentially dangerous acts while



under the influence of alcohol. Many of the habitual crimi-
nals who were subject to such provisions did not, however, 
have any such history. Rather, their history would more 
often involve the commission of minor criminal offences 
(such as shoplifting) while under the influence of alcohol. 

The difficulty in dealing with these individuals is that the 
parole framework under which their behavior was sought to be 
controlled is not appropriate for handling the chronic 
alcoholic. The Inquiry visited facilities in the City of 
Vancouver where chronic alcoholics are assisted. Many of 
the residents of this facility committed the saine types of 
minor criminal infractions as was found to be committed by 
those habitual criminals who were chronic alcoholics. The 
result of such incidents, however, was vastly different 
since the hàitual criminal Could be returned to incarcera-
tion in a penitentiary for such offences. 

The dilemma facing those officials in the corrections system 
trying to cope with an habitual criminal who is a chronic 
alcoholic is quite evident in a case reviewed by me in the 
Prairie Region. In this case an habitual criminal was 
released on a day parole to a community correctional centre .. 
As a condition of his release he was required to "abstain 
from the consumption of all intoxicants". Soon after his 
grant of day parole it became clear that this individual, as 
a chronic alcoholic, was not complying with this condition. 
The officials of the community correctional center showed 
considerable patience and tolerance in attempting to handle 
the situation. Many separate incidents of drunkeness were 
logged over a period of several months. None of these 
incidents involved any violations of the criminal law or any 
potential danger to any persons or property. The incidents 
did, however, cause concern to the staff of the correctional 
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center as a matter of principle since the example of tolerance

of such conduct could set an.inappropriate standard since

others confined in the center may have exhibited dangerous

behavior while under the influence of alcohol. The behaviour

of the habitual criminal put the center staff in the imposs-

ible position of demanding a strict adherence to an abstinence

clause from one prisoner while tolerating violations of such

a clause from another.

It was only a matter of time before such a situation became

intolerable and the habitual criminal was'returned to custody

in the penitentiary. This cycle recurred with this individual

who served very long terms of imprisonment because of his

failure to succeed on parole even though he committed no

further criminal offences.

This type of individual may well have succeeded in existing

crime free had he been released to facilities for the chronic

alcoholic rather than facilities for the criminal. Unhappily,

such facilities are not readily available in general and

there are difficulties in arranging for the admission of

habitual criminals to such facilities when they do exist.

My specific assessment as to the dangerousness of each of

the habitual criminals is contained in the specific reports

relating to those individuals. I have included this general

chapter by way of a background to the approach I have taken

in those assessments.

^. ^
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CHAPTER 4

IS THE PARDON POWER AVAILABLE?

A. GENERAL

The terms of reference require that the Inquiry:

Identify and recommend to the Minister of
Justice and the Solicitor General of Canada,
the most appropriate and expeditious mechanism
for granting relief in the appropriate cases.

It is, therefore, the Inquiry's duty to examine the various

possible mechanisms for granting relief from the continued

preventive detention of those habitual criminals for whom

the Inquiry recommends relief.,

Prior to examining other possible release mechanisms I

proposed briefly to examine the mechanisms which have, to

date, been used to release habitual criminals from custody,

Prior to the enactment of the Criminal Law Amendment Act,

1977 (1976-77, c.53, s.14) s.694 of the Criminal Code provided:

REVIEW BY NATIONAL PAROLE BOARD

694. Where a person is in custody under
a sentence of preventive detention, the
National Parole Board shall, at least once in
every year, review the condition, history and
circumstances of that.person for the purpose
of determining whether he should be granted
parole under the Parole Act, and if so, on
what conditions.

The old Part XXI was repealed with the enactment of the

Criminal Law Amendment Act, 1977 and the old s.694 was

replaced by s.695.1, which provides:
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695.1(1) Subject to subsection (2), where a
person is in custody under a sentence
of detention in a penitentiary for
an indeterminate period, the National
Parole Board shall, forthwith after
the expiration of three years from
the date on which that person was
taken into custody and not later
than every two years thereafter,
review the condition, history and
circumstances of that person for
the purpose of determining whether
he should be granted parole under
the Parole Act and, if so, on what
conditions.

(2) Where a person is in custody under
a sentence of detention in a peniten-
tiary for an indeterminate period
that was imposed before the Criminal
Law Amendment Act, 1977 came into
force, the National Parole Board
shall, at least once in every year,
review the condition, history and
circumstances of that person for
the purpose of determining whether
he should be granted parole under
the Parole Act and, if so, on what
conditions.

Section 15 of the Criminal Law Amendment Act, 1977 provided.

transitional provisions which stated:

15.(2) Section 693 and 695 of the Criminal
Code, is enacted by Section 14
apply to a person who, before the
coming into force of that section,
was sentenced to preventive detention
under Part XXI of the Criminal Code
as if the references in those
sections to 'a sentence of detention
in a penitentiary for an indeterminate
period' where references to 'a
sentence of preventive detention'.

;
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r- 	 The result is that an habitual criminal is considered for 

parole pursuant to the provisions of s.10 of the Parole  Act. 
That section also empowers the Parole Board to revoke the 
Parole of any paroled inmate. Section 10 provides: - 

POWERS OF BOARD 

10.(1) 	The Board may 

(a) grant parole to an inmate, subject 
to any terms or conditions it' 
considers desirable, if the Board 
considers that 

(i) in the case of a grant of 
parole other than day parole, 
the inmate has derived the 
maximum benefit from imprison-
ment, 

(ii) the reform and réhabilitation 
of the inmate will be aided by 
the grant of parole, and 

(iii) the release of the inmate on 
parole would not constitute an 
undue risk to society; 

(d) grant discharge from parole to any 
paroled inmate, except an inmate on 
day parole or a paroled inmate who 
was sentenced to death or to impri-
sionment for life as a minimum 
punishment; and 

(e) in its discretion, revoke the 
parole of any paroled inmate other 
than a paroled inmate to whom 
discharge from parole has been 
granted, or revoke the parole of 
any person who is in custody pursuant 
to a warrant issued under section 16 
notwithstanding that his sentence 
has expired. 



In assessing whether "the release of the inmate on parole

would not constitute an undue risk to society" a Parole

Board has treated the issue of risk to society as being the

risk of committing a further offence. This approach makes

no distinction in theory between an habitual who the Board

regards as a risk of committing serious personal injury

offences and an habitual who the Board regards as being a

risk of committing other types of offences. Nor does this

decision-making process distinguish between the risk of an

habitual criminal who is a nuisance and one who is a menace

to society as that distinction is made in the Supreme Court

of Canada case in Hatchwell v The Queen.

In addition, an habitual criminal may have his parole revoked

at the discretion of the Parole Board if it is the Board's

belief that his conduct on parole is in breach of any of the

conditions of parole release or raises a suspicion that the

parolee is at risk to re-offend, whether the offence which

he may commit is a serious one or not.

Because of this approach by the Parole Board there has, in

many instances, been a recycling of habitual criminals who

at no time would ever be considered to be dangerous, but

within the meaning of Part XXI of the Criminal Code or any

other test of dangerousness, but who do constitute a risk of

committing offences which are not dangerous to the personal

safety of others. It is because of this recycling and the

lengthy terms.of imprisonment that have resulted from this

process that the Inquiry was asked to perform its function.

In considering which mechanisms are the most appropriate and

expeditious to provide relief to those habitual criminals

who are entitled to that relief I must firstly come to the

conclusion, as I have, that the parole system, under its



present legislative framework, is not the appropriate mechanism 
for releasing into the public the non-dangerous habitual 
criminal. I will now proceed to examine other possible 

mechanisms for relief. 

While legislative amendments could be adopted to resolve 

- many of the problems that have arisen, the legislative 
process is a lengthy and time-consuming one. Legislation 

cannot be tailored to the many individual cases which we 

have considered. If there were no other alternative remedies 
available it would either be necessary to legislate provisions 

whereby those habitual criminals who pose no danger to 
society could have their sentence of préventive detention 
terminated; or proceedings by way of habeas corpus, as in 
the Mitchell 2 case, could be utilized by the habitual criminals 
to obtain release from custody if they are entitled to it 
under the principals set forth in the Mitchell case. ' 

I am of the view, however, that there exists a flexible 
mechanism for providing relief to those habitual criminals 
who are deserving of such relief in the power to pardon and 
the balance of  this chapter of the Report will consider this 
mechanism for relief. 

In conducting hearings across Canada, the Inquiry has heard . 

evidence of several habitual criminals who have sought the 
benefits of a pardon td remove their status of habitual 
criminal and the sentence of preventive detention. These 
individuals have been told at various times over the years 
that a pardon could not be utilized to provide any relief to 
them. In the Pacific and Atlantic regions Parole Board 

Officials have taken the position that the Parole Board may 
discharge an habitual criminal from parole, pursuant to the 
power given the Board in s.10(1)(d) of the Parole  Act. In 



other regional divisions of the Parole Board habitual criminals

were viewed as being ineligible for a grant of discharge

from parole. In those regions an habitual criminal seems to

have been regarded as the equivalent of a paroled inmate

sentenced "to imprisonment for life with a minimum punishment"

and therefore was considered as being ineligible for a grant

of discharge.

There has been no policy of the National Parole Board which

precluded the discharge from parole of habitual criminals.

It would appear from the hearings of the.Inquiry that had

there not been the misunderstanding as to the availability

of the parole discharge to habituals, several of the habituals

who have performed well on parole for some considerable

period of time would have had their cases reviewed for a

grant of discharge from parole.

When a paroled inmate.has been discharged from parole s.10(1)(e)

of the Parole Act precludes the Parole Board from revoking

his parole. An habitual criminal whose parole has been

discharged would, therefore, be in the'unusual position of

,being a person who still retains the status of "habitual

criminal" and remains a sentence to preventive detention'

that is in a situation where there is no mechanism to reincar-

cerate the individual under that sentence since the Parole

Board may not revoke a parole which it has discharged.

All of those habitual criminals who have been discharged

from their parole are living lives as law-abiding citizens

and so this legal conundrum has not given rise to any practical

concern. Those habituals who have been discharged, however,

have expressed their desire to the Inquiry to have the

remaining blemish of the status of habitual criminal removed

from their name. Several have requested pardons but were



told that it was unavailable to them. I now propose to 

examine the issue of the availability of a pardon and the 

extent to which it may be used to provide the appropriate 

mechanism for relief for all of those habitual criminals who 

are deserving of relief being granted. 

B. THE POWER TO PARDON 

1. 	Statutory and Other Provisions Relating to Pardons  

At the oùtset of this examination I propose to set forth 

those provisions which specifically relate to and govern the 

use of the pardon power. Section 683 to 686 of the Criminal 

Code provide: 

CRIMINAL CODE 

PARDON 

TO WHOM PARDON MAY BE GRANTED - Free or 
conditional pardon - Effect of free pardon - 
Punishments for subsequent offence not affected. 

683.(1) 	Her Majesty may extend the royal 
mercy to a person who is sentenced to imprison-
ment under the authority of an Act of the 
Parliament of Canada, even  if the  person is 
imprisoned for failure to pay money to another 
person. 

(2) The Governor in Council may grant a 
free pardon or a conditional pardon to any 
person who has been convicted of an offence. 

' (3) Where the Governor in Council 
grants a free pardon to a person, that person 
shall be deemed thereafter never to have 
committed the offence in respect of which the 
pardon is granted. 

(4) No free pardon or conditional 
pardon prevents or mitigates the punishment 
to which the person might otherwise be lawfully 
sentenced on a subsequent conviction for an 



offence other than that for which the pardon

was granted.

685.(1) The Governor in Council may order
the remission, in whole or in part, of a
pecuniary penalty, fine or forfeiture imposed
under an Act of the Parliament of Canada,
whoever the person may be to whom it is
payable or however it may be recoverable.

(2) An order for remission under subsec-
tion (1) may include the remission of costs
incurred in the proceedings, but no costs to
which a private prosecutor is entitled shall
be remitted.

ROYAL PREROGATIVE..

686. Nothing in this Act in any manner
limits or affects Her Majesty's royal preroga-

tive of mercy.

The Criminal Records Act3 provides:

APPLICATION FOR PARDON

3. A person who has.been convicted of
an offence under an Act of the Parliament of
Canada or a regulation made thereunder may
make application for a pardon in respect of

that offence.

PROCEDURE

MAKING OF APPLICATION - Inquiries by Board -
Calculation of period of sentence - Report by
Board - Grant of pardon.

4.(1) An application for a pardon shall
be made to the Minister, who shall refer it
to the Board.

(2) The Board shall cause proper inquiries
to be made in order to ascertain the behavior
of the applicant since the date of his convic-
tion, but such inquiries shall not be made

'k



(a) where the applicant was convicted
of an offence punishable on summary
conviction in proceedings under
Part XXIV of the Criminal Code,
until, in the case of the imposition
on the applicant of

F,

(i) a sentence of imprisonment,

(ii) a period of probation, or

(iii) a fine,

two years have elapsed since the
termination of the sentence of
imprisonment, the termination of
the period of probation or the
payment of the fine, as the case
may be, or in the case of the
imposition on theapplicant of

(iv) a périod of probation in
addition to a sentence of
imprisonment,

(v) a period of probation in
addition to a fine, or

(vi) a fine in addition to a sentence
of imprisonment,

L_
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two years have elapsed since the
later of the termination of the
sentence of imprisonment, the
termination of the period of proba-
tion or the payment of the fine, as
the case may be; or

(b) in any other case, until five years
have elapsed since the date from
which the two year period provided
in paragraph (a) would have been
computed, it that paragraph had
been applicable to the applicant.

(3) For the purposes of this section,
in calculating the period of any sentence of

imprisonment imposed on an applicant there
shall be included, in addition to any time
spent by him in custody pursuant to that
sentence, any period of statutory remission
granted to him in respect thereof.



• 

L. 

(4) Upon completion of its inquiries, 
the Board shall report the result thereof to 
the Minister with its recommendation as to 
whether a pardon should be granted but, if 
the Board proposes to recommend that a pardon 
should not be granted, it shall, before 
making such a recommendation, forthwith so 
notify the applicant and advise him that he 
is entitled to make any representations to 
the Board that he believes relevant; and the 
Board shall consider any oral or written 
representations made to it by or on behalf of 
the applicant within a reasonable time after 
any such notice is given and before making a 
report under this subsection. 

(5) Upon receipt of a recommendation 
from the Board that a pardon should be granted, 
the Minister shall refer the recommendation 
to the Governor in Council who may grant the 
pardon which shall be in the form set out in' 
the schedule. 

EFFECT OF GRANT OF PARDON 

EFFECT OF GRANT 

5. 	The grant of a pardon 

(a) is evidence of the fact that the 
Board, after making proper inquiries, 
was satisfied that an applicant was 
of good behaviour and that the 
conviction in respect of which the 
pardon is granted should no longer 
reflect adversely on his character; 
and 

(h) unless the pardon is subsequently 
revoked, vacates the conviction in 
respect of which it is granted and, 
without restricting the generality 
of the foregoing, removes any 
disqualification to which the 
person so convicted is, by reason 
of such conviction, subject by 
virtue of any Act of the Parliament 
of Canada or a regulation made 
thereunder. 



REVOCATION

REVOCATION OF PARDON

7. A pardon may be revoked by the
Governor in Council

(a) if the person to whom it is granted
is subsequently convicted of a
further offence under an Act of the
Parliament of Canada or a regulation
made thereunder; or

(b) upon evidence establishing to the
satisfaction of the Governor in
Council

(i) that the person to whom it was
granted is no longer of good
conduct, or

(ii) that such person.knowingly
made a false or deceptive
statement in relation to his
application for the pardon, or
knowingly concealed some
material particular in relation
to such application. -

SAVING PROVISION

9. Nothing in this Act in any manner
limits or affects the provisions of the

Criminal Code, or of the Letters Patent
Constituting the Office of Governor General
of Canada, relating to pardons, except that
sections 6 and 8 apply in respect of any
pardon granted either before or after the
commencement of this Act pursuant to any
authority conferred by those provisions.

2. The Letters Patent Constituting the Office

of Governor General of Canada4

Paragraph II of the Letters Patent provide:
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And we do hereby authorize and empower Our 
Governor General, with the advice of our 
Privy Council for Canada or any members 
thereof or individually, as the case requires, 
to exercise all powers and authorities law-
fully belonging to Us in respect of Canada, 
and for greater certainty but no so as to 
restrict the generality of the foregoing to 
do and execute, in the manner aforesaid, all 
things that may belong to his office and to 
the trust We have reposed in him according to 
the several powers and authority granted or 
appointed him by virtue of the British North 
America Act, 1867 to 1946 and the powers and 
authorities hereinafter conferred in these 
Letters Patent and in such Commisssion as may 
be issued to him under Our Great Seal of 
Canada and under such laws as are or may 
hereinafter be enforced in Canada. 

Paragraph XII of the Letters .Patent provides: 

And We do further authorize and empower Our 
Governor General, as he shall see occasion, 
in Our Name and Our behalf, when any crime or 
offence against the laws of Canada has been 
committed for which the offender may be tried 
thereunder, to grant a pardon to any accomplice, 
in such crime or offence, who shall give such 
information as shall lead to the conviction 
of the principal offender, or of any one of 
such offenders if more than one; and further 
to grant to any offender convicted of any 
such crime, or offence in any Court, or 
before any Judge, Justice, or Magistrate, 
administering the laws of Canada, a pardon, 
either free or subject to lawful conditions, 
or any respite of the execution of the sentence 
of any such offender, for such period as to 
our Governor General may seem fit, and to 
remit any fines, penalties or forfeitures 
which may become due and payable to Us. And 
we do hereby direct and enjoin that our 
Governor General shall not pardon or reprieve 
any such offender without first receiving in 
capital cases the advice of Our Privy Council 
for Canada and, in other cases, the advice of 
one, at least, of his Ministers. 



Section 22 of the Parole Act provides:

ADDITIONAL JURISDICTION

CLEMENCY

rr- 22.(2) The Board shall, when so directed
by the Solicitor General of Canada, make any
investigation or inquiry desired by the
Solicitor General in connection with any
request made to the Solicitor General for the
exercise of the 'royal prerogative of mercy.

The Interpretation Act5 provides, in s.16:

HER MAJESTY

HER MAJESTY NOT BOUND OR AFFECTED UNLESS
STATED

L-

16. No enactment is binding on Her
Majesty,or affects Her Majesty or Her Majesty's
rights or prerogatives in any manner, except
only as therein mentioned or referred to.

From the foregoing, it can be seen that there arethe following

separate sources of the power to pardon, namely:

(a) the statutory provision contained in s.683 of the
I
Criminal Code;

(b) the statutory provisions set forth in the Criminal

Records Act;

(c) the power given the Governor General contained in

paragraph XII of the Letters Patent;

(d) the general powers given to the Governor General

contained in paragraph II of the Letters Patent;

and
^.,



t-

(e) any power traditionally resting in Her Majesty,

pursuant to the royal prerogative of mercy, whether

or not such powers have been vested in the Governor

General in the Letters Patent.

In my view, there need be no further discussion of the

pardon powers contained in the Criminal Records Act since

the pardon envisaged by that Act can have no application to

habitual criminals since it is a condition precedent to the

consideration of an application for pardon pursuant to the

Criminal Records Act that a number of years "have elapsed

since the termination of the sentence of imprisonment, the

termination of the period of probation or the payment of the

fine, as the case may be". Since an habitual criminal's

sentence of preventive detention never terminates, an habitual

criminal can never be eligible to be considered for a pardon

pursuant to the provisions of the Criminal Records Act.

Several of the habitual criminals who had requested a pardon

because of their lengthy terms of good behaviour on parole

were simply advised that they were ineligible for a considera-

tion for a pardon because they did not come within the terms

of the Criminal Records Act. In those instances, there was'

no consideration as to whether or not an habitual criminal

would be eligible for consideration for a pardon pursuant to

the other provisions I have referred which provide for

pardons.

3. The Royal Prerogative of Mercy

The inter-relationship between the exercise of the various

royal prerogatives and the development of Parliament over

the centuries has set the foundation for the British Constitu-

tion upon which our constitutional form of government is



based. 6 Sir William Blackstone, in his Commentaries  on the 
Laws  of England, 7 stated: 	 • 

that one of the principal bulwarks of civil 
liberty, or (in other words) of the British 
constitution, was the limitation of the 
King's prerogative by bounds so certain and 
notorious, that it is impossible he should 
ever exceed them, without the consent of the 
people, on the one hand; or without, on the 
other, a violation of that original contract, 
which in all states impliedly, and in ours 
most expressly, subsists between the prince 

.and the subject. 

While the particular focus for this examination will be the 
prerogative of mercy, it should be noted that this prerogative 
is only one of the  several prerogative powers that.are, or 
have been, vested in the Crown. A full examiation of the 
historic prerogatives' of the Crown is contained in Joseph 
Chitty's "A Treatise  on the Law of the Prerogatives  of the 
Crown" 8 . The King exercised prerogative powers in relation 
to: foreign affairs; the National Church of England; the 
Houses of Parliament;  the  awarding of honours, privileges, 
and franchises; foreign commerce, taxation power, and others. 
Of particular interest in this context are the royal preroga-
tives relating to the administration of justice. The King 
was regarded as the fountain of justice and the administrator 
of all laws. Since 9

: 

As the fountain  of justice,  and administrator 
of the laws, all judicial power is supposed 
to be derived from the Crown; and though the 
King himself possesses none, yet he appoints 
those by whom it is exercised, and constitutes 
courts and offices. The pardoning offendors 
and issuing proclamations are also ranked 
among the prerogatives of the Crown. 
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Another prerogative of the Crown,was the role of the King as

arens patriae as to infants, the mentally ill, and charities.

The Crown is regarded in legal contemplation as the guardian

of the people, with a duty to take care of such subjects as

are either legally unable, or on account of mental incapacity

unable, to take proper care of themselves and their property.

It became unnecessary for the Crown to exercise many of its

prerogative powers since those functions became the subject

of statutes enacted by Parliament. It cannot be said,

however, that royal prerogatives have been abrogated by

.statute unless a statute specifically states that it is

abrogating or affecting a royal prerogative. Parliament

itself has so enacted in s.16 of the interpretation Act:

HER MAJESTY NOT BOUND OR AFFECTED UNLESS
STATED

16. No enactment is binding on Her
Majesty or affects Her Majesty or Her Majesty's
rights or prerogatives in any manner, except
only as therein mentioned or referred to.

The limitations on the royal prerogative authority has been

established over the centuries and the law of the prerogative

as laid down by Sir Henry Finch under Charles I summarizes

the right of the Crown to exercise its prerogative when it

statesl0

The King hath a prerogative in all things,
that are not injurious to the subject; for in
them all that must be remembered, that the
King's prerogative stretcheth not to the
doing of any wrong.

I

.

Thus, much as the doctrine of equitable estoppel must be

"used as a shield and not as a sword", as set forth the

judgment of Denning, L.J. in Central London Property Trust
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Ltd. v Hightrees House Ltd.ll The royal prerogative must be

used as a shield for the protection or benefit of the subject,

rather than as a sword to do injury to the subject. This

principle is reflected in the decision of the House of Lords

in Attorney General v De Keyser's Royal Hotel,12 where the

purported exercise of expropriation-like powers would have

committed an injury to the subject beyond that which was

permitted by the relevant statutory enactments.

The functions,of this enquiry are reflected in the words of

the great medieval English jurist, Henry Brackton, who

commented as follows on the exercise of the royal prerogative

of inercy13

A King ought not only to be wise but merciful,
his justice tempered with wisdom and mercy.
Yet though there is greater safety in having
to render a final account for mercy rather
than judgment, it is safest that a judge's
eyes precede his steps, that judgment not
become uncertain through unconsidered discre-
tion nor mercy debased by indiscriminate
application, for mercy is indeed unjust when
it is extended to the incorrigible.

It is therefore fitting and in accord with our legal tradi-

tions that the eyes of a Judge are•cast upon those who were

at one time thought to be incorrigible and declared to be

habitual criminals, to determine whether they are worthy of

the mercy of the Crown if they are no longer incorrigible

and a danger to society.

A little less than 200 years ago, another great English

jurist, Sir William Blackstone, commented on the royal

prerogative of inercy14.



...the King's most gracious pardon; the 
granting of which is the most amiable preroga-
tive of the Crown. Laws (says an able writer) 
cannot be framed on principles of compassion 
to guilt; yet justice, by the constitution of 
England, is bound to be administered in 
mercy: this is promised by the King is his 
coronation oath, and it is that act of his 
government which is the most personal and 
most entirely his own. 

The King himself condemns no man; that rugged 
task he leaves to his courts of justice; the 
great operation of his scepter is mercy. His 
power of pardoning was said by our Saxon 
ancestors to be derived a lege suae dignitatis 
(from the law of his dignity): and it is 
declared in Parliament (1536) that no other 
person hath power to pardon or remit any 
treason of felonies whatsoever, but that the 
King hath the whole and sole power thereof, 
united in knit to the imperial crown of this 
realm. 

Pardons (according to some theorists) should 
be excluded in a perfect legislation, where 
punishments are mild but certain; for that 
the clemency of the Prince seems a tacit 
disapprobation of the laws. But the exclusion 
of pardons must necessarily introduce a very 
dangerous power in the Judge or jury, that of 
construing the criminal law by the spirit 
instead of the letter; or else it must be 
holden, what no man will seriously avow, that 
the situation and circumstances of the offender 
(though they alter not the essence of the 
crime) ought to make no distinction in the 
punishment. 

Blackstone also set forth the extent and limits of the royal 
prerogative of mercy. The King may pardon all offences 
against the Crown or the public, excepting: 

(a) the King cannot, through the royal prerogative of 
mercy, pardon where private justice and interests 



1 are principally concerned in the legal proceedings

in that "the King cannot confer a favour by the

injury and loss of others"; and

(b) the King cannot pardon a common nuisance which

remains unredressed.15

Joseph Chitty, in his treatise on the law of the prerogatives

of the Crown, set forth these principles as follows:16

The King's right to pardon and remit the

consequences of a violation of the law, is

confined to cases in which the prosecution is
carried on in His Majesty's name, for the
commission of some offence affecting the
public, and which demands public satisfaction,
or for the recovery of a fine or forfeiture,
to which His Majesty is entitled.

So, where any legal right or benefit is
vested in a subject, the King cannot affect
it; and, consequently, where a statute gives
a right of action to a party grieved, by the
commission-of an offence, though it be of a
public description, His Majesty has no power,
by law to prevent the party aggrieved from
bringing his action, even by pardoning the
offender before it is commenced, nor can His
Majesty discharge a recognizance to keep the
peace towards an individual before it is
forfeited, private security being the object
of the instrument.

In short the general principle is clear, that
the King cannot pardon in cases where no
interest is, either in point of fact, or by
implication of law, vested in him.

The King's prerogative right to pardon viola-
tions of the law is not confined to offences
punishable at common law by indictment. His
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Majesty may by a charter of pardon discharge 
not only a suit in the spiritual court ex 
officio;  but also any suit in such court ad 
instantiam partis pro reformatione morum  or 
salute animae;  as for defamation, or laying 
violent hands on a clerk, but the King cannot, 
by pardoning, discharge any suit in a spiritual 
(or other) court in which the Plaintiff seeks 
to recover any property; or in which any 
interest is vested in him: as in the case of 
a suit for tithes or legacies. 

There is another case in which offenders are 
entitled as a matter of legal right to a 
pardon; and that is where the King promises 
to pardon them, by special proclamation in 
the gazette or otherwise. 

The writings of Sir Matthew Hale (Chief Baron of the Exchequer 
from 1660 to 1671 and Chief Justice of the King's Bench from 
1671 to 1676) provides additional authority to the same 
effect in his writings on The Prerogatives  of the Kina. 17  

He states: 

ST 
Exemption from guilt and punishment comes 
properly enough under this title, viz by 
pardon. The King, as appears before, is by 
the laws entrusted with the prosecution and 
punishment of public offences, so far forth 
as they are public, as for misdemeancirs, 
nuisances, felonies, upon indictment, suits 
in star chamber, in the ecclesiastical courts 
ob salutem animae....These are pardonable by 
the King, for though he cannot dispense with 
the offences before committed, because he is 
not, nor can be, entrusted with such power, 
which would tend so far to the prejudice of 
the kingdom...the King cannot release a 
surety of the peace before it be broken, but 
after he may. So he may pardon those offences 
of the highest nature as against his own 
suit, though not against the suit of the 
party,...The King's pardon in such cases is 
so strong that it takes away the guilt in 
foro  human°  as well as the punishment. -- 
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Thus, at common law, the royal prerogative of mercy extends

to all punishments inflicted as a result of proceedings

being commenced in His Majesty's name which were of a public

nature. The royal prerogative was available to the Crown to

provide relief from decisions of ecclesiastical courts, the

star chamber and the like, and was never confined to the

.strictly criminal prosecution of offences. The sole principle

limiting the exercise of the prerogative of mercy was that

it could not be utilized to confer a favour on one man to

the injury and damage of others.18 Or, as Chitty states,

the King "may pardon offenders, but cannot prejudice civil

rights and remedies."19

In exercising the.royal prerogative of mercy, the Crown may

restrict the operation of the.pârdon to specified offences

and may impose conditions to the pardon. Blackstone stated:

A pardon may also be conditional; that is the
King may extend his mercy upon what terms he
pleases, and may annex to his bounty a condi-
tion either precedent or subs-equent, on the
performance whereof the validity of the
pardon will depend. Which prerogative is
daily exerted in the pardon of felons, on
condition of being confined to hard labour
for a stated time, or of transportation to
some foreign country (usually to some of His
Majesty's colonies and plantations in America)
for life, or for a term of years; such trans-
portation or banishment being allowable and
warranted by the Habeas Corpus Act.

To the same effect, Chitty states:20

By the common law, the King may annex to his
bounty a condition either precedent or subse-
quent; on the due performance whereof the
validity of the pardon will depend.



The prerogative may also be partially exercised
in pardoning an offender; so that the King
may remit part of the sentence of the law.

I

6

L..

There seemed to be a considerable debate amongst legal

scholars in the past as to whether or not the King could

utilize the royal prerogative of mercy by changing the mode

of punishment by death by substituting a mild form of capital

punishment for a more severe form of capital punishment

(that is, could the King, through the royal prerogative of

mercy, substitute a sentence of death by hanging or burning

into a sentence of death by beheading [which was thought to

be more merciful]). Having considered the opposing authori-

ties, Chitty gives the following opinion:

The bettér opinion seems to be, that the King

is entitled to the prerogative in question;
and that as he may pardon a criminal on
certain conditions, there is no objection to
the condition being the offender's submission
to a less severe punishment. The punishment
which the law has inflicted is certainly
altered by this prerogative, but the power of
pardoning or punishing is left by the British
constitution very generally with the King. .

As we have seen, the Letters Patent of the Governor General

of Canada authorized the Governor General "to exercise all

powers and authorities lawfully belonging to us in respect

of Canada". This is in accordance with the tradition that

the prerogative powers are usually delegated to colonial

governors or to governors general of former colonies. By so

delegating, however, the Sovereign does not entirely divest

herself of the prerogative powers.21 The Chief Justice of

Canada set forth this principle in the Supreme Court of

Canada decision in the case of the Attorney General for

Canada v Attorney General for Ontario (1894) 23 S.C.R. 458

at p.468, where Chief Justice Sir Henry Strong states:22
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By the law of the constitution, or in other 
words, by the common law of England, the 
prerogative of mercy is vested in the Crown, 
not merely as regards the territorial limits 
of the United Kingdom, but throughout the 
whole or Her Majesty's dominions. The authority 
to exercise this prerogative may be delegated 
to viceroys and colonial governors representing 
the Crown. Such delegation, whatever may be 
the conventional usage established on grounds 
or political expediency, a matter which has 
nothing to do with the legal question, cannot 
however in any way exclude the power and 
authority of the Crown to exercise the preroga-
tive directly by pardoning an offence committed 
anywhei. e within the Queen's dominions. I 
take it to be the invariable practice, in the 
case of colonial governors to delegate to 
them the authority to pardon in express 
terms, either by the commission under the 
Great Seal, or in the instructions communicated 
to them.by  the Crown. This being so, and 
this practice having prevailed as far as I 
can discover universally and for a long 
series of years, I should have thought that 
it at least implied that in the opinion of 
the law officers of the Crown, an authority 
on such points second only to that of a 
judicial decision, that the prerogative of 
pardoning offences was not incidental to the 
office of a colonial governor, and could only 
be executed by such an officer in the absence 
of legislative authority, under powers expressly 
conferred by the Crown....That the Crown, 
although it may delegate to its representatives 
the exercise of certain prerogatives, cannot 
voluntarily divest itself of them seems to be 
well recognized constitutional canon. 

It is, therefore, established beyond question that the 
authority in Her Majesty to exercise the royal prerogative 
of mercy remains and that the exercise of the preroga«Éive of 
mercy in Canada is not restricted by the Letters Patent 
constituting the office of Governor General of Canada. 

I have come to the conclusion that the pardon power, other 
than the power to pardon as set forth in the Criminal Records  



Act, is available to provide a remedy in the cases of the

habitual criminals I have reviewed. I am of the view that

the pardon power as provided for in s.683 of the Criminal

Code may be resorted to to provide this relief and that, in

addition, there is a power of pardon pursuant to the Letters

Patent creating the office of the Governor General and the

royal prerogative of mercy, which is also available to

provide this.type of relief.

There have, however, been arguments raised in the past that

one or more of these provisions are not available to provide

this relief. I now propose to set forth my views.with

respect to these arguments, with which I do not agree.

Dealing firstly with s.683 of the Criminal Code, the two'

relevant sub-sections are as follows:

683(1) Her Majesty may extend the royal
mercy to a person who is sentenced to imprison-
ment under the authority of an Act of the
Parliament of Canada, even if the person is
imprisoned for failure to pay money to another
person.

(2) The Governor in Council may grant a
free pardon or a conditional pardon to any
person who has been convicted of an offence.

With respect to s.683(l), there would appear to be little

doubt on the plain wording of the subsection that it would

authorize Her Majesty to extend the royal mercy to an habitual

criminal. An habitual criminal is clearly "a person who is

sentenced to imprisonment under the authority of an Act of

the Parliament of Canada". It has been argued, however,

that the operation of subsection 1 is confined to those

situations where a "person is imprisoned for failure to pay

money to another person". It is argued that the legislative
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history of the subsection somehow establishes that the 

subsection's application is so limited. The legislative 

history of the subsection is stated to be a United Kingdom 

statute enacted in 1859 - 22 Victoria c.32 which reads: 

Whereas penalties which under penal statutes 
are made payable to parties other than the 
Crown cannot be remitted or pardoned by the 
Crown where no express provision has been 
made by the statute for that purpose, and it 
is expedient that the law as to the remission 
of such penalty should be amended and made 
uniform: be it therefore enacted by the 
Queen's most excellent majesty, by and with 
the advice and consent of the Lord Spiritual 
and Temporal, and the Commons in this present 
Parliament assembled, and by the authority of 
the same, as follows; that is to say, 

It shall be lawful for Her Majesty (or 
in Ireland for the Lord Lieutenant or other 
Chief Governor or Governors of Ireland) to 
remit in whole or in part any sum of money 
which under any Act now in force or hereafter 
to be passed may be imposed as a penalty or 
forfeiture on a convicted offender, although 
such money may be in whole or in part payable 
to some party other than the Crown, and to 
extend the royal mercy to any person who may 
be imprisoned for non-payment of any sum of 
money so imposed, although the same may be in 
whole or in part payable to some party other 
than the Crown. 

The substance of this English legislation was enacted by the 
Canadian Parliament as s.125 of An Act Respecting Procedures  

in Criminal  Cases,  and Other Matters Relating to Criminal  
Law, Statutes of Canada 1869, c.29, which reads: 

125. 	The Crown may extend the royal 
mercy to any person sentenced to imprisonment 
by virtue of any statute, although such 
person be imprisoned for non-payment of mciney 
to some party other than the Crown. 

-e 

, 
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While I agree with the proposition that the legislation

which preceded s.683 of the Criminal Code modified the

powers that were available to the Crown at common law so

that the prerogative could be applied, pursuant to the

statute law, even where private interest was involved when

such an appliation would not have been permitted at common

law, I do not agree with the further proposition that this

legislative history in any way results in any interpretation

of s.683(l) which would limit its applicability to that type

of situation.

Section 11 of the Interpretation Act provides:

11. Every enactment shall be deemed
remedial, and shall be given such fair, large
and liberal construction and interpretation
as best ensures the attainment of its objects.

The argument that subsection 683(1) is restricted to cases

where a person is in prison for failure to pay money to

another person acknowledges the remedial nature of part of

the section, but does not comply with s.11 of the Interpretation

Act and it does not give the entire section a fair, large

and liberal construction and interpretation as best ensures.

the attainment of its objects. The remedial nature of the

amendments were to remove one of the few restraints upon the

common law exercise of the prerogative of mercy. The plain

wording of the section clearly does that. I am of the view

that the legislative history of the section does not support

the interpretation argued for and that even if it did,

resort to the legislative history cannot properly be permitted

to overcome the clear language of the section.

I adopt the language of Hazen, C.J. in R v Bank of Montreal,

(1919) 49 D.L.R. 288, who stated:
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...I think there can be no doubt whatever as
to what the intention of the legislature was,
and that being so, I do not think we should
search for canons of construction in order to
define what the meaning of the statute is, as
its meaning is absolutely clear without any
canons of construction béing applied.

Similar judicial statements are numerous. Riddell, J.,

stated:23

Whatever those seeking the act intended or
supposed, we cannot go behind the language of
the statute - nor, where the language is
plain and unambiguous, can we look to the
supposed purpose of the legislation.

Mr. Justice Nesbitt of the Supreme Court of Canada in C.P.R. v

James Bay Railway stated:24

The general rule'which is.applicable to the
construction of all other documents is equally
applicable to statutes and the interpreter
should so far put himself in the position of
those whose words he is interpreting as to be
able to see what those words related to. He
may call to his aid all those external or
historical facts which are necessary for this
purpose and which led to the enâctment and
for those he may consult contemporary or
other authentic works and writings. This,
however, does not justify a departure from
the plain reasonable meaning of the language
of the Act.

In the context of this discussion, it is the argument which

would restrict the application of subsection 683(1) which

goes contrary to the common law principle that "a pardon

shall be taken most beneficially for the subject, and most

strongly against the King".25 The consequence of such an

interpretation goes directly opposite to the whole spirit of

our law and the plain reading of the statute. It is, there-
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fore, clearly inappropriate that this statute be construed 
in any way other than its plain language. 

I am therefore of the opinion that s.683(1) is declarative 

of the authority of Her Majesty to grant relief to those 

declared to be habitual criminals. I do not say that that 

section creates the power to grant such relief since, in my 

view, Her Majesty has that authority at common law as a 

result of the royal prerogative of mercy. I do say, without 

hesitation, however, that there is nothing in s.683(1) which 

abrogates Her Majesty's authority to grant such relief to 

habitual criminals. 

I next turn my attention to s.683(2) of the Criminal Code 

which proviàes.: 

683.2 	The Governor in Council may grant.a 
free pardon or a conditional pardon to any 
person who has been convicted of an offence. 

While subsection 683(1) makes reference to Her Majesty's 

powers, subsection 683(2) authorizes the Governor in Council 

to act and grant a.pardon. It has been argued that subsec-

tion 683(2) is not applicable to habitual criminals since, • 

upon the reasoning set forth in Brusch  v The Queen [1953] 1 

S.C.R. 373; Parks v The Queen [1956] S.C.R. 134 and Kirkland v 

The Queen [1957] S.C.R. 3. The declaration that a person is 

àn habitual criminal does not amount to that person being 

convicted of an offence or crime, but it's merely a declara-

tion of status or condition. 

The issue in the Brusch case was whether Brusch should have 

been given the right to elect his mode of trial on the 

proceedings that were brought against him to declare him an 

habitual criminal. Brusch argued that he should be entitled 
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to elect his mode of trial and argued that the habitual

criminal proceeding was a charge of an indictable offence.

He further argued that since he had never elected to be

tried by the County Court Judge who tried him, that the

declaration that he was an habitual criminal was made without

jurisdiction. This argument was rejected by Estey, J., who

stated:

With great respect to those who entertain a
contrary opinion, Part XVIII restricts the
right to an election to certain indictable
offences. The addition of a charge of being
an habitual criminal, after the required
notice, does not become a part of the offence
or crime charged in the indictment. There
is, therefore, no right, within the meaning
of the provisions of Part XVIII, to a further
election upon the crime as charged, when a
charge of being an habitual criminal is added
to the indictment.

The Brusch case was followed by several others which esta-

blished that, for various purposes of the Criminal Code,

that is for the purpose of electing mode of trial, or appeal-

ing what would otherwise be a "conviction" an allegation

that a person is an habitual criminal,did not amount to a

charge of an "offence", nor did a finding that a person is

an habitual criminal amount to a "conviction".

The availability of subsection 683(2) to provide relief to

habitual criminals is a bit of a moot point, since I have

already decided that subsection 683(1) of the Criminal Code

is available to provide that relief. It would appear,

however, that on the authority of the Brusch case and those

cases following that decision, that a person declared to be

an habitual criminal cannot be said to be "a person who has

been convicted of an offence" with respect to the habitual

criminal proceedings.
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Of course, however, an habitual criminal must, by definition,

have been convicted of offences. Subection 683(2) is avail-

able to pardon those offences which are conditions precedent

for the finding of habitual criminal status. If those

offences are pardoned, arguably the habitual criminal status

and sentence of preventive detention would, of consequence,

cease to be effective. I do not believe that such a convo-

luted route is required in order to provide relief by way of

the pardon power to habitual criminals, however.

It has been argued further that, given the Brusch decision,

paragraph XII of the Letters Patent constituting the office

of the Governor General of Canada would not provide authority

for the granting of a pardon to habitual criminals since the

power to grant a pardon is restricted to situations'"when

any crime or offence against the laws of Canada has been

committed for which the offender may be tried thereunder"

and to situations where an offender is "convicted of any

such crime or offence in any Court". I am not of the view

that the judicial decisions defining the words "offence" or

"conviction" for the purposes of the procedural provisions

of the Criminal Çode.need be binding on the Governor General

and interpreting the instructions given to him by Her Majesty

in paragraph XII of the Letters Patent.

While there is a duty upon the Supreme Court of Canada and

the Courts to interpret the technical procedural provisions

of the Criminal Code to ascertain what specific procedures

are available to a person charged with being an habitual

criminal, it does not follow that these same definitions

should bind a Governor General in the exercise of his author-

ity under paragraph XII. The concept of habitual criminals

and habitual criminal proceedings under the Criminal Code

were unknown at the time the instructional paragraphs in the



Letters Patent were originally drafted. The intention is 
clear, however, and I am of the view that for the purposes 
of interpreting paragraph XII of the Letters Patent, the 
Governor General may offer a pardon, either free or subject 
to lawful conditions or a respite on the execution of the 
sentence of an habitual criminal. 

Whether my conclusions with respect to paragraph XII are 
correct or not, I am of the view that paragraph XII of the 
Letters Patent provide the Governor General authority to 
exercise the royal prerogative of mercy in respect of matters 
relating to Canada. I - have already pointed out in this 
report that the royal prerogative of mercy was not restricted 
to criminal offences and criminal convictions. It was also 
available to the Sovereign to alleviate against sanctions 
imposed  in public proceedings in ecclesiastical courts, the 

• star chamber and elsewhere. To restrict the applicability 
of the royal prerogative of mercy, I am of the view that 
there must be a clear statutory provision or legal principle 
deClaring its inapplicabilitY. There is no such statutory 
provision and no such legal principle. 

It was pointed out in the Brusch  case that, for certain 
purposes, the status of a person who is declared to be an 
habitual criminal is somewhat analogous to the status of a 
person who has been declared to be not guilty by reason of 
insanity or who has been found to be insane. The Sovereign 
can clearly act to provide relief to both of these classes 
of individuals under the parens patriae  prerogative power. 
As I have already stated, the purpose of the prerogative is 
to provide relief to the subject and the argument that the 
prerogative cannot be used to release a man from prison who 
may have been confined there for many, many years and that 
that relief woilld not be available to him because he is 



.-. being held under some civil status theory does not appeal to

me.

I am pleased to discover that a similar argument did not

appeal to the Privy Council in the matter of a special

reference from the Bahama Islands [1893] A.C. 138 (Sub Nom,

re Moseley). In this case, Mr. Moseley was the editor of

the Nassau Guardian and published a letter signed "a colonist"

which criticized the Chief Justice of the Bahama Islands in

responding to two letters the Chief Justice had written to

the same paper on questions affecting the health of the town

of-Nassau. The Chief Justice demanded that Moseley identify

the author of the letter, and when Moseley refused, the

Chief Justice sentenced Mr. Moseley to be kept in prison

during the Chief Justice's pleasure for contempt of Court

and of his official position and to pay a fine of C40 to the

Court and to be imprisoned until that fine was paid. A

deputation of residents of Nassau approached the Governor

and urged him to release Mr. Moseley. The Governor sought

instructions from the Secretary of State as to whether he*

had the power to releâse Moseley and was advised that he had

the power and did so.

The Letters Patent constituting the office of Governor of

the Bahamas conferred authority "to grant to any offender

convicted of any crime in any court, and before any Judge,

Justice or Magistrate within our said Islands, a pardon,

either free or subject to lawful conditions, or any respite

of the execution of the sentence of any real offender, for

such period as to our said Governor may seem fit, and to

remit any fines, penalties, or forfeitures which may become

due and payable unto us".26 Following a complaint by the

Chief Justice as to the.release of Mr. Moseley, the Secretary

of State submitted for reference to the judicial council
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various questions including a question as to whether the

Governor had the power and the circumstances to release

Mr. Moseley.

The argument before the Privy Council on behalf of the Chief

Justice was as follows:

With regard to the Governor's power to release,
it depends upon whether Mr. Moseley was a
person'convicted of crime within the meaning
of the Governor's Letters Patent. He was not
convicted of crime, and therefore neither the
Crown nor Governor had power to pardon him.
Contempt of Court was a civil proceéding.

The Privy Council did not agree with these submissions and

found:

3. That the royal prérogative extends
to the remissions of sentences which are
merely of a punitive character, inflicted for
contempt of Court,.that the commission of the
Governor of the Bahamas Islands vested in him
the power to exercise the,royal prerogative
in this respect, and that he had therefore
power, in the circumstances, to order the
reledse of Mr. Moseley.

I am of the view that the Governor General of Canada is in a

like position and that, for the purposes of construing his

Letters Patent, he is entitled to exercise those powers set

forth in paragraph XII of the Letters Patent or to exercise

those powers that Her Majesty would be entitled to under the

royal prerogative pursuant to the delegated authority set

forth in paragraph II of the Letters.Patent.

The royal prerogative of mercy has been used in England a

total of eighteen times to remit sentences of preventive

detention. There follows Table 3 setting forth the exercise

of the royal prerogative of mercy in the United Kingdom.

.

V

It
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TABLE 3  

EXERCISE OF THE ROYAL PREROGATIVE OF MERCY TO REMIT SENTENCES OF PREVENTIVE 
DETENTION 1908-48 

Year 	Total 	Grounds 

. 	On account 	As a reward f of technical 	or informa- In simple 	 tion given On medical 	irregularity mitigation of 	 or assis- 
sentence 	grounds 	in the 	tance ance ren- 

dered by or sentence prisoner 

1908-9 	0 
1910 	3 	 3 
1911 	0 
1912 	1 
1913 	0 
1914 	0 	

. 

1915 	1 	 1 
1916-23 	o 
1924 7 (1)  

1925 	D2) 	 1 
1926 	 1 	 1 
1927-30 	0 
1931 	1

(3) 	• 

1932-7 	0 
1938 1 	 1 
1939-48

(4)  
- 	 . 

1949 	0 	" 

• 	  

TOTAL 	16 	 6 	 2 	 7 	 1 

(1) . 	 Cases arising as a result of the Court of Appeal judgment in the case of 
Norman (Cr App R 1924-25 vol xviii p81). 

(2) A sentence of preventive detention remanet was remitted here. When a 
convict was released on licence he was liable, if again convicted to undergo 
a term of preventive detention equal to the portion of his original sentence 
unexpired at the time of his release. This was known as remanet. 

(3) Sentences of both penal servitude and preventive detention were remitted in 
this case. 

(4) 
Figures relating to the exercise of the Royal Prerogative of Mercy were not 
included in the Criminal Statistics published for the period 1939-48. 
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The power to pardon has been utilized in this country to

grant relief to persons convicted of the most serious offence

alleged in the Criminal code - murder. On July 17, 1981, a

conditional pardon was granted to James Ross Davis. Mr. Davis

was convicted on November 5, 1976 of a second degree murder

which had occurred on April 1, 1976. At the time of his

conviction, he was sixteen years of age (his date of birth

being January 20, 1960). 'The reason for granting Davis'

release was that:

It is believed that it is inequitable that
Davis having regard to the circumstances of
his offence and his age, at the time, should
be required to spend a further part of his
formative years in penitentiary in company
with hardened criminals.

Conditions under which the pardon was granted required:

(a) that he remain under the authority of a supervisor;

(b) that he reside in a community residential centre

for at least a period of one month;

(c) that he report to the supervisor or to police

officials in accordance with instructions from the

supervisor;

(d) that he shall not leave the area in which he

resides without approval of the supervisor,

and other similar conditions analogous to those of a person

on parole. I am of the view that pardon power provides the

most appropriate mechanism for providing relief to those

habitual criminals deserving of such relief and that it

provides for appropriate flexibility in dealing with the



different levels of achievements in the community that the 
various habitual criminals have attained. 
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RE MITCHELL AND THE QUEEN 

Ontario High Court of ikatiCe, Linden J. July 7, 1983. 

Extraordinary remedies —  Habeas  corpus — Availability — Prison inmate 
seeking to challenge validity of detention as  habituai  criminal on bails that 
continued detention violatei Charter of Rights — Provincial superior court has 
juriadiction to consider application for habeas corpus with certiorari in akl. 

R. v. Miller (Ism, as O.R. (24)  41,70  C.C.C. (2zi) 129, 141 D.L.R. (3d)  330,29 
 C.R. (3d) 163,  29  C.P.C. 169, leave to  appui  to S.C.C. granted 46 N.R. 266n, 

folld 

Other  cases  referred to 
Mitchell v. The Queen, (19761 2 S.C.R. 670, 24 C.C.C. (24) 241, 61 D.L.R. (3d) 

77, ( 1976 )  1 W.W.R. 577, 6 N.R. 389; Re Cardinal and Oswald and The Queen 
(1982). 67 C.C.C. (2d) 252, 137 D.L.R. (3d) 145, ( 1982) 3 W.W.R.  593,35  B.C.L.R. 
201, tub nom. Cardinal and Oswald v. Director of KM« Institution;  R.  Cadeddu 
and The Queen (1983), 40 O.R.  (24)129,  4 C.C.C. (3d) 97, 146 D.L.R. (3d) 629; 
abated 41 O.R. (24) 481, 4 C.C.C. (3d) 112, 146 D.L.R. (3d) 663 

Constitutional law — Charter of Rights — Enforcement of rights — Inmate 
seeking to challenge validity of detention u habitual criminal on basis that 
continued detention violates Charter of Rights — Provincial superior court 
court of competent jurisdiction — Juriadiction similar to superior court's juris-
diction on habeas corpus applications — Canadian Charter of Rights arbd 
Freedoms, s. 24(1). 

Cases refereed to 	 • ireb 
R. v. Brooks et al. (1982), 38 O.R.  (24)545,  1 C.C.C. (3d) 506, 143 D.L.R. (3d) 

482, 2 C.R.R. 246; Re Krokowski and The Queen (1983), 41 O.R. (24) 821, 4 
C.C.C. (3d) 188, 146 D.L.R. (3d) 760 

Corunitutional law —  Charter  of Rights — Arbitrary detention or impris-
onment — Inmate found to be habitual criminal and sentenced to 
indeterminate detention in penitentiary — Inmate twice released on parole but 
parole revoked — Inmate having spent 12 years in custody as habitual criminal 
— Whether inmate's continued detention violates guarantee against arbitrary 
detention or imprisortinent — bleaning of "arbitrary" — Canadian Charter of 
Rights and Freedoms, s. 9. 

Constitution*/ law — Charter of Rights — Interpretation — Use of Interne. 
timid Covenant on Civil and Political rights u aid to interpretation — Prison 
inmate seeking to rely on provision  of International Covenant u aid to inter- 
pretation of Charter provisions respecting protection &Leine arbitrary 
detention or imprisorunent and cruel and unwrual punishment — International 
Covenant giving wider protection than explicit guarantee in Charter  — 

.; . Whether court may resort to International Covenant u aid to interpretation in 
circumstances — International Covenant on Civil and Political Rights, art. 
15(1) — Canadian Charter of Rights and Fregdonub, as. 9, 11(1), 12. 

Constitutional law —  Charter of Rights — Cruel and unusual treatment or 
punistunent — Intrude found to be  habituai  criminal and bentenced to period of 
Indeterrninate detention — Habitual criminal legislation since repealed — 
Irunate's prior criminal record consisting mainly of petty property offences — 

7--6 C.C.C. (3d) 

Al 
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CaskritAer CRIMINAL CASES 	 4 C.C.C. (3d) 

Irunate held in custody for 12 years — Whether inmate's continued detention 
corutitutes cruel and unusual treatment or punishment — Whether treatment 

c 	 cruel and unusual if disproportionate to offence and offender — Whether 
• 	inmate entitled to release if he can demonstrate that no longer danger to public 

within meaning of present dangerous offender legislation — Canadian Charter 
of Rights and Freedoms, u. 11(1), 12, 24 — Cr. Code, sa. 648, We. 

In 1970 the applicant, a penitentiary inmate, was found to be a habitual criminal 
and sentenced to detention in a penitentiary for an indeterminate period. The 
provisions under which the applicant wu sentenced had since been repealed and 
replaced by dangerous offender legislation. The applicant had a criminal record 
which consisted primarily of petty property offences. He had been releaaed on 
parole on two  occasions  but on each occasion his parole was revoked and he was 
returned to the penitentiary. The applicant had now spent 12 years in the peniten-
tiary under the indeterminate sentence and now applied for habeas  corpus  with 
certiorari in aid or for a remedy under s. 24(1) of the Canadian Charter of Rights 
and Freedoms on th ee buis  that his continued detention violated the provisions of 
sa. 9 and 12 of the Charter. Those provisions contain guarantees against arbitrary 
detention or imprisonment and cruel and unwival treatment or punishment reepec-
tively. The applicant also sought to rely on art. 15(1) of the International Covenant 
on Civil and Political Rights as an aid to interpreting sa. 9 and 12. Article 15(1) 
provides in part that 'le, subsequent to the commission of the offence, provision is 
Made by law for the imposition of a lighter penalty, the offender ;hall benefit 
thereby". 

Held, the application should be allowed in part. Although art. 2 of the Interna-
tional Covenant obligates Canada to adopt measures to give effect to its provisions, 
no Canadian legislation has been passed which expressly implementa the Covenant. 
Nevertheless, it may be that the provisions of the Covenant can serve as an aid t.o 
the interpretation of the provisions.of the Charter. It is apparent that the framers 
of the Charter loolced to the Covenant when drafting the provisions of the Charter 
and contemplated that the courts would resort to Canada's international human 
rights obligations to help t,o interpret the Charter. However, art. 15(1) of the 
Covenant was of no assistance in interpreting  as. 9 and 12 of the Charter in view of 
the clear conflict between art. 15(1) and a specific provision of the Charter, namely, 
s. 11(i), which provides that any person charged with an offence has the right ... 
(i) if found guilty of the offence and if the punishment for the offence has been 
varied between the time of commission and the time of sentencing, to the benefit of 
the leaser puniahrnent". Section 11(i) gives the accuised the advantage of the lesser 
penalty only if the change comes before he is sentenced and not at any time after 
his conviction as  appears to be the case under art. 15(1). In Canada, the benefit of 
the leaser ptudshment extends beyond conviction until the time of sentencing, but 
no further. 

It could not be said that the applicant's continued detention u a habitual 
criminal was a violation of the gwirantee in s. 9 of the Charter against arbitrary 
detention or imprisonment. While the right to attack a prOcedure under s. 9 is not 
foreclosed merely by the fact that the procedure is set out in a statute and followed 
by a judge, since the court is required to scrutinize the procedure itaelf to 
determine whether it is arbitrary in the senhe of being capricious, unreasonable, or 
unjustifiable, it could not be said that the procedure in this case was arbitrary in 
this sense. Although the habitual criminal legislation had been repealed, transi-
timid provisions provided for the Parole Board to continue to review the inmate's 
detention and to grant  parole in accordance with the guidelines set out in s. 

A2 
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10(1)(a) of the Parole Act, R.S.C. 1970, c. P-2. There wu nothing inherently capri-
cious or unreasonable about this procedure, and since the applicant had not 
adduced any evidence as to the criteria the Parole Board in fact employed to 
review his detention it could not be said that his continued detention contravened 
5.9. 

On the other hand, it was  possible  that the applicant's continued detention did 
violate the guarantee against  cruel'  and unusual treatment or punishment in s. 12 of 
the Charter. Detention of a habitual criminal is 'punishment" even though its 
primary purpose ia the protection of the public, and is  certainly "treatment" within 
the meaning s. 12. The standard ta be applied in determining whether treatment or 
punishment is cruel and unusual ia whether the tre,atment or pwiishment is so 
excessive as to outrage standards of decency and surpaas all rational bounds of 
treatment or punishment. The issue is whether the treatment or purdahment ia 
disproportiorutte to the offence and the offender. Thus, evidence that the treatrnent 
or puniahment is unusually severe and excessive, in the sense of not serving a valid 
periai purpose more effectively ttuin a less severe treatment or punishment, will 
suffice to satisfy the test of disproportionsiity. Evidence of arbitrary  imposition of 
the punishment, while relevant, is not a prerequisite to a finding of disproportion-
ality. The treatment of the applicant in this cause was certainly severe. Continuing 
to detain a person found to be a habitusd criminal  as  a result of mainly petty 
property offences for an indeterminate period of time in excess of 12 years must be 
considered unduly severe in light of the maximum limita of punishment for serious 
Criminal Code offences. The continued detention of the applicant could  have no 
general deterrent effect inasmuch u the habitual criminal legislation had been 
repealed. As well, if individual deterrence was the ptupose of the detention then 
surely 12 yeara in custody had more thiui fulfilled tluit airn. If the applicant had not 
been deterred' by 12 years of detention then it waa doubtful that he could be 
deterred by any further incarceration. C,ontinued detention of a person found t,o bè 
a habitual criminal did not serve any valid penal purpose more effectively than a 
leas severe treatment or puniehment if the applicant was not a menace to society. 
If the applicant wu not a danger to society then to detain him for more than 12 
years surpassed all rational bounds of treatment or punishment and was so 
excessive as to outrage standards of decency. Accordingly, the applicant's right to 
protection agsunst cruel and unusual treatment or punishment may have been 
infringed and the applicant may be entitled to relief purawint to s. 24(1) of the 
Charter. However, there wu no evidence presently before the court as to whether 
the applicant continued to be a danger to the public. In the Circumstances ,  the 
appropriate  disposition  was for the court to exercise ita jurisdiction under s. 709 of 
the Criminal Code and  to order the further detention of the applicant with the 
applicant being entitled to apply t,o the court to /Ix a date for the continuation of 
the proceedings if, within 60 days, the Parole Board had not releitsed him from 
custody and no appeal had been taken from the court's order. At the continuation 
of the application the onus' would be on the applicant to estab lish that he was not a 
danger to society within the meaning of a. 688 of the present Criminal Code which 
defines a dangerous offender. 

Collin et al. v. Kaplan et a/. (1982), 1 C.C.C. (3d) 309, 143 D.L.R. (3d) 121, 2 
C.R.R. 352; Re Gittens and The Queen (1962), 68 C.C.C. (3d) 438, 137 D.L.R. (3d) 
687, [1983) 1 F.C. 162, 1 C.R.R. 346; R. v. Miller and Coelcriell (1976), 24 C.C.C. 
(3d) 401, 63 D.L.R. (3d) 193, [1975) 6 W.W.R. 1, 33 C.R.N.S. 129; affd [1977) 2 
S.C.R. 680, 31 C.C.C. (3d) 177, 70 D.L.R. (3d) 324, [1976) 5 W.W.R. 711, 38 
C.R.N.S. 138, 11 N.R. 386; McCall*  if al. u. The Queen a al. (1975),  29  C.C.C. 
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(2d) 337, 68 D.L.R. (3d) 661, [1976] 1 F.C. 570; R, v. Shand (1976), 13 O.R. (2d)
65, 30 C.C.C. (2d) 23, 70 D.L.R. (3d) 395, 35 C.R.N.S. 202; l eave to appeal to
S.C.C. refused December 6, 1976, conad

Other cases referred to

Hatchwell v. The Queen, [1976] 1 S.C.R. 39, 21 C.C.C. (2d) 201, 54 D.L.R. (3d)
419, (1975] 4 W.W.R. 69, 3 N.R. 571; Re Arrow River & Tributaries Slide & Boom
Co. Ltd. v. Pigeon Timber Co. Ltd., [1932] S.C.R. 495, (1932] 2 D.L.R. 250, 39
C.R.C. 161; A.-G. Can. v. A.-G. Ont., 11937] 1 D.L.R. 673, (1937] A.C. 326, [1937]
1 W.W.R. 299; R. v. Secretary of State for Home Affaira et at., Ex p. Singh, (1975]
2 All E.R. 1081; Capital Cities Communications Inc. et al. v. Canadian Radio-
Television Com'n et al., [1978] 2 S.C.R. 141, 81 D.L.R. (3d) 609, 36 C.P.R. (2d) 1,
18 N. R. 181; Re Southam Inc. and The Queen (No. 1) (1983), 410. R. (2d) 113, 3
C.C.C. (3d) 515, 146 D.L.R. (3d) 408, 33 R.F.L. (2d) 279; Re Van Duzen (1982),
United Nations Hu(nan Rights Committee Communication No. R. 12/50; Coopans
v. MacDonald, [1954] S.L.T. 279; R. v. Roeatad, [197211 O.R. 814, 5 C.C.C. (2d)
564, 19 C.R.N.S. 190; leave to appeal to Ont. C.A. refused 19 C.R.N.S. 235n;
Levitz v. Ryan. (1972) 3 O.R. 783, 9 C.C.C. (2d) 182, 29 D.L.R. (3d) 519; R. v.
Simon (1982), 68 C.C.C. (2d) 86, 137 D.L.R. (3d) 231, [1982] 4 W.W.R. 71, 38 A.R.
377, 2 C.R.R: 74; R. v. Newall et al. (No. 4) (1982), 70 C.C.C. (2d) 10, 141 D.L.R.
(3d) 26 sub nom. R. v. Neuxell et al. (No. 3), 2 C.R.R. 156; R. v. Frankforth
(1982), 70 C.C.C. (2d) 448; R. v: McGregor (1983), 3 C.C.C. (3d) 200, 145 D.L.R.
(3d) 489; R. v. Sa=ell (1980), 33 O.R. (2d) 78, 59 C.C.C. (2d) 176, 123 D.L.R. (3d)
369; Furman v. Georgia (1972), 408 U.S. 238; Gregg v ` State of Georgia (1976). 96
S. Ct. 2909; stay granted 96 S. Ct. 3235; rehearing denied 97 S. Ct. 197; R. v.
Simon (No. 3) (1982), 69 C.C.C. (2d) 557, 141 D.L.R. (3d) 380, [1982] 5 W.W.R.
728, 38 A.R. 393, 2 C:R.R. 115; Es parte Matticka (1973), 15 C.C.C. (2d) 213n,
[1973] S.C.R. vi tub nom. Pearson v. Lecorre; Re Baker and The Queen (1981), 60
C.C.C. (2d) 476, 23 C.R. (3d) 52; Re Ferreira and The Queen (1981), 58 C.C.C. (2d)
147, [1981] 3 W.W.R. 737; Kenny v. A.-G. Can. et al., [1977] 5 W.W.R. 393

Statutes referred to
Canadian Bill of Rights, R.S.C. 1970, App. III, a. 2(a). (b)
Canadian Charter of Rights and Freedoms, sa. 9, 11(i) 12, 24(1), 52
Criminal Code, 1953-54 (Can.), c. 51, as. 659 (am. 1960-61, c. 43, s. 32; 1968-69, c.

38, a. 76 -- now R.S.C. 1970, c. C-34, s. 687); 660 (am. 1960-61, c. 43, s. 33;
1968-69, c. 38, a. 77 - now s. 688); 666 (am. 1958, c. 38, s. 24(5); 1960-61, c.
43, it. 39; 1966r67, c. 25, a. 45 - tater s. 694)

Criminal Code, R.S.C. 1970, c. C-34, as. 204, 228 (am. 1981-82, c. 25, s. 17); 245.2
(enacted 1981-82, c. 25, s. 19); 241.1 (enacted idem); 246.2 (enacted idem);
294(a) (rep. & sub. 1972, c. 13, a. 23; 1974-75-76, c. 93, s. 25); 338(lXa) (am.
1974-75-76, c. 93, s. 32); 617, 687 (rep. & sub. 1976-77, c. 53, a. 14); 688 (rep.
& sub. idem); 695.1(2) (enacted idem); 709

Criminal Law Amendment Act, 1976-77 (Can.), e. 53, s. 15(2)
Federal Caurt Act, R.S.C. 1970, c. 10 (2nd Supp.), s. 18
International Covenant on Civil and Political Rights (1976), arts. 2, 15
Interpsetation Act, R.S.C. 1970, e. I-23, a. 36(e)
Parole Act, R.S.C. 1970, c. P-2, s. 10(lXa)
Supreme Court Act, R.S.C. 1970, c. S-19, a. 41 (am. 1974-75-76, c. 18, a. 5)

APPLICATION for writ of habeas corpus with certiorari in aid and
relief pursuant to s. 21(1) of the Canadian Charter of Rights and
Freedoms.
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R. R. Price, Q.C., for applicant. 
J. C. Pearson, for respondent, Attorney-General of Ontario. 
B. R. Evernde-n, for respondent, Attorney-General of Canada. 
LINDEN J.:—This is an application by Percy Wayne Mitchell for 

a writ of habeas corpus ad subjiciendum with certiorari in aid, or 
for relief pursuant to s. 24(1) of the  Canadian.  Charter of Rights 
and Freedoms. 

In 1970, the applicant was found to be a habitual criminal and 
was sentenced to detention in a penitentiary for an indeterminate 
period. At the present time, he is incarcerated at the Joyceville 
federal penitentiary in Ontario, pursuant to that sentence of 
preventive detention. The imposition of the sentence of preventive 
detention is not being challenged in this application. Rather, the 
applicant has invited this court to find that his continued detention 
pursuant to that sentence violates his rights to be protected 
against cruel and unusual treatment or punishment, and not to be 
arbitrarily detained or imprisoned. The applicant relies upon 
changes to the provisions of Part XXI of the Criminal Code, 
R.S.C. 1970, c. C-34, and the enactment of the Charter of Rights 
in support of these allegations. In addition, he contends that ss. 9 
and 12 of the Charter should be interpret,ed and applied in a 
manner consistent with Canada's obligations under art. 15 of the 
United Nations International Covenant on Civil and Political 
Rights. 

I. Jurisdiction 
Before a writ of habeas  corpus ad subjiciendum with certiorari 

in aid, or relief pursuant to s. 24(1) of the Charter can be granted, 
the jurisdiction of this court to hear these applications must be 
established. 

The decision of the Supreme Court of Canada in Mitchell  v. The 
Queen, [1976] S.C.R. 570, 24 C.C.C. (2d) 241, 61 D.L.R. (3d) 77, 
calls into question this court's jurisdiction to entertain an appli-
cation for a writ of habeas corpus with certiorari in aid. In 
Mitchell, Mr. Justice Ritchie held that a provincial superior court 
lacks jurisdiction to hear an application for habeas corpus with 
certiorari in aid when an act of the federal Parole Board is under 
review, since s. 18 of the Federal Court Act, R.S.C. 1970, c. 10 
(2nd Supp.1, provides that the Trial Division of the Federal Court 
has the exclusive jurisdiction to issue a writ of certiarari against 
any federal tribunal. Chief Justice Laskin came to the opposite 
conclusion in his dissenting judgment. The Chief Justice concluded 
that for the remedy of habeas corpus to be effective, it must 
embrace certiorari in aid. 
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The binding effect of Mr. Justice Ritchie's comments with
respect to this issue have been called into question in several
subsequent decisions. Both the British Columbia Court of Appeal
and the Ontario Court of Appeal have ^declined to follow his
conclusion. In Re Cardinal and Oswald and The Queen (1982), 67
C.C.C. (2d) 252, 137 D.L.R. (3d) 145, [1982] 3 W.W.R. 593 sub
nom. Cardinal and Oswald v. Director of Kent Institution, Mr.
Justice Anderson adopted the reasoning of the Chief Justice
rather than that of Mr. Justice Ritchie. His Lordship noted that
the issue of jurisdiction was essential only to the Chief Justice's
opinion. Furthermore, Mr. Justice Ritchie's comments did not
form the ratio of his decision, and two of the justices concurring
with him did novexpressly adopt his conclusion with respect to the
availability, of certiorari in the provincial superior courts. The
other justices hearing the Cardinal appeal agreed with Mr.
Justice Anderson's conclusion that the Supreme Court of British
Columbia had jurisdiction to order certiorari in aid of habeas
corpus against a federal board.

The Ontario Court of Appeal reached a similar result in R. v.
Miller (1982), 39 O.R. (2d) 41, 70 C.C.C. (2d) 129, 141 D.L.R. (3d)
330. Mr. Justice Cory, for the court, concluded that the opinion of
Mr. Justice Richie as to the exclusive jurisdiction of the Federal
Court did not represent the opinion of the majority of the
Supreme Court, and that 'it was open to him to adopt the
reasoning of Chief Justice Lasldn. The court concluded that in
order to prevent the remedy of habeas corpus from being reduced
to a "lifeless ineffectual shell", a provincial superior court must
have jurisdiction to consider an application for habeas corpus
either with certiorari in aid, or with affidavit material in support

• (at p. 50 0. R., p. 139 C. C. C., p. 341 D. L. R.). This decision is
under appeal to the Supreme Court of Canada, leave having been
granted on November 1, 1982 [45 N. R. 266n).

Although I recognize that the decision of our Court of Appeal in
Miller may not be the final word on this issue, I am in agreement
with the views of Mr. Justice Cory. As a result, I find that I have
jurisdiction to entertain this application for the issuance of a writ
of habeas corpus ad subjiciendum with certiorari in aid. The fact
that the basis for the application is an alleged infringement of the
applicant's rights under the Charter does not change my conclu-
aion. I rely upon the decision of Mr. Justice Potts in R. v.
Cadeddu (unreported, judgment released December 31, 1982, Ont.
H.C.J. [since reported 40 O.R. (2d) 128, 4 C.C.C. (3d) 97, 146
D. L. R. (3d) 629]), in that regard. In Cadeddu, Mr. Justice Potts
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entertained and gninted an application for a writ of habeas corpus 
ad subjiciendum with certiorari in aid, upon the ground that the 
applicant's right to liberty and not to be deprived thereof except 
in accon:lance with the principles of fundamental justice, as 
guaranteed by s. 7 of the Charter, had been violated. The Court of 
Appeal dismissed an appeal from that decision without dealing 
with the merits (unreported, judgment released April 28, 1983, 
Ont. C.A. [since reported 41 O.R. (2d) 481, 4 C.C.C. (3d) 112, 146 
D.L.R. (3d) 653)). 

The alternative type of relief sought in this application is a 
remedy pursuant to 8. 24(1) of the Charter. Whether this court 
has jurisdiction to entertain an application under s. 24 appears to 
depend upon the subject-matter of the application, and perhaps 
the nature of the remedy sought. In R. v. Brooks et al. (1982), 38 
O.R. (2d) 545, 1 C.C.C. (3d) 506, 143 D.L.R. (3d) 482, Mr. Justice 
Eberle held that "a court of corripetent jurisdiction" within the 
meaning of s. 24(1) means a court having jurisdiction "with respect 
to the matter that'is sought to be enforced under s. 24" (at p. 547 
O.R., p. 509 C.C.C., p. 484 D.L.R.). Accordingly, an applicant 
seelçing relief "must look to the general law of the country to see 
what court is a court of competent jurisdiction to obtain the 
remedy appropriate in the circumstances" (at p. 547 O.R., p. 510 
C.C.C., p: 485 D.L.R.). Similarly, in Re Krakcrwski and The 
Queen (unreported, judgment given April 7, 1983 [since reported 
41 O.R. (2d) 321, 4 C.C.C. (3d) 188, 146 D.L.R. (3d) 760]), the 
Ontario Court of Appeal held that a court of competent juris-
diction is a court with jurisdiction to deal with the matter before it 
independently of the Charter. Applying thes;e tests to the case at 
bar, I find that I have jurisdiction to entertain this application. 
The subject-matter of the application its a review of the detention 
of the applicant, and the s. 24 remedy sought is his release from 
custody. Since this court can exercise a similar jurisdiction on 
habeas corpus applications, I find that I am a court of competent 
jtuisdiction to hear this matter. 

Before passing on the merits of the application, it also should be 
noted that no issue as to the retroactive or retrospective appli-
cation of the Charter arises on the facts of this case. This 
application is based upon alleged infringements of the Charter 
occurring at the present time as a result of the continuing incar-
ceration of the applicant. None of the decisions of the various 
courts and of the Parole Board are being challenged. Nor ia the 
legality of the detention of the applicant prior to the coming into 
force of the Charter under attack. 
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II. Factual background
The applicant was born on June 29, 1922. His first conviction

was in 1939, for attempted theft. Since that time, he has been
convicted of numerous property offences and sentenced to varying
periods of incarceration. He has also been convicted of assaulting a
police officer, attempting to escape from custody, and three counts
of armed robbery. In an affidavit filed before this court, the
applicant swears that his convictions for armed robbery did not
involve the use of a weapon.

In June, 1969, the applicant was convicted of 14 property
offences, each charge involving amounts under $50. He was
sentenced to concurrent sentences of two years for each charge.
In August of^that year, the Quebec Minister of Justice brought an
application to have the applicant declared a habitual criminal. The
criteria for maldng such a finding was set out in s. 660 of the
Criminal Code, 1953-54 (Can.), c. 51 (as amended.1960-61, c. 43,
s. 33(1)):

660(1) Where an accuaed has been convicted of an indictable offence the
court may, upon application, impose a sentence of preventive detention in lieu
of any other sentence that might be imposed ^or the offence of which he was
convicted or that was imposed for such offence, or in addition to any sentence
that was imposed for such offence if the sentence has expired, if

(a) the accused is found to be an habitual criminal, and
(b) the court is of the opinion that because the accused is an habitual

criminal, it is expedient for the protection of the public to sentence
him to preventive detention.

(2) For the purposes of subsection (1), an accused is an habitual criminal if

(a) he has previously, since attaining the age of eighteen years, on at
least three separate and independent occasions been convicted of an
indictable offence for which he was liable to imprisonment for five
years or more and is leading persistently a criminal life, or

(b) he has been previously sentenced to preventive detention.

On August 17, 1970, His Honour Judge Laganiere of the Quebec
Sessions Court found the applicant to be a habitual criminal, and
sentenced him to preventive detention. By virtue of s. 659,
preventive detention meant detention in a penitentiary for an
indeterminate period. The Code required the Solicitor-General of
Canada to review the "condition, history and circumstances" of a
person sentenced to preventive detention at least once a year.

666. ... for the purpose of determining whether he should be permitted to
be at large on licence, and if so, on what conditions.

In September, 1970, the applicant launched an appeal against
the finding that he was a habitual criminal and the sentence of
preventive detention. The Quebec Court of Appeal dismissed the
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appeal in March, 1973. The applicant then applied for leave to 
appeal to the Supreme Court of Canada. That application also was 
refused. 

In January, 1976, the applicant was released on parole. Approx-
imately six months later, he was taken back into custody due to a 
parole violation. No evidence was adduced as to the nature of the 
parole violation, although it appears from his criminal record that 
it may have involved a charge of using a stolen credit card. 

The provisions of the Code pursuant to which the applic,ant was 
sentenced t,o preventive detention were repealed in 1977, and new 
provisions substituted. The new provisions of Part XXI of the 
Code enable a court to sentence a "dangerous offender" to an 
indeterminate period of incarceration in a penitentia.ry. 

687. In this Part, 
"court" means the court by which an offender in relation to whom an appli-

cation under this Part is made waa convicted, or a superior court of 
caiminal jurisdiction; 

"aerioua personal injury offence" means 

(a) an indictable offence (other than high treason, treaaon, first degree 
murder or second degree murder) involving 

(i) the use or attempted use of violence againat another person, or 
• (ii) conduct endangering or likely to endanger the life or safety of 

another person or infl icting or likely to inflict severe psycho-
logical damage upon another person, 

and for which the offender may be sentenced to imprisonment for 
ten years or more, or • 

(b) an offence mentioned in section 144 (rape) or 145 (attempted rape) 
or an offence or attempt to commit an offence mentioned in section 
146 (sexual intercourse with a female under fourteen or between 
fourteen and sixteen), 149 (indecent assault on a female), 156 
(indecent assault on a male) or 157 (gross indecency). 

688. Where, upon an application made under this Part following the 
conviction of a person for an offence but before the offender is sentenced 
therefor, it is established to the satisfaction of the court 

(a) that the offence for whkh the offender has been convicted ia a 
serious personal injury offence described in paragraph (a) of the 
definition of that expresaion in section 687 and the offender conati-
tutes a threat to the life, safety or physical or mental well-being of 
other persona on the baais of evidence establishing 

(i) a pattern of repetitive behaviour by the offender, of which the 
offence for which he has been convicted forms a part, showing 
a failure to restrain his behaviour and a likelihood of his 
causing death or injury to other persons, or inflicting severe 
psychological damage upon other persona, through failure in 
the future to reatrain his behaviour, 
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(ii) a pattern of persistent aggressive behaviour by the offender, of 
which the offence for which he hu been convicted forms a 
part, showing a substantial degree of indifference on the part 
of the offender as to the reasonably foreseeeble consequences 
to other persons of his behaviour, or 

(iii) any behaviour by the offender, associated with the offence for 
which he haa been convicted, that is of such a brutal nature as 
to compel the conclusion that his behaviour in the future is 
unlikely to be inhibited by normal standards of behavioural 
restraint, or 

(b) that the offence for which the offender has been convicted is a 
serious personal injury offence described in paragraph (b) of the 
definition of that  expression in section 687 and the offender, by his 
conduct in any sexual matter including that involved in the 
commission of the offence for which he has been convicted, has 
ahoWn a failure to control his sexual impulses and a likelihood of his 
causing injury, pain or other evil to other persons through failure in 
the future to control his sexual impulses, 

the court may find the offender to be a dangerows offender and may thereupon 
impose a sentence of detention in a penitentiary for an indeterminate period, 
in lieu of a.ny other sentence that might be imposed for the offence for which 
the offender  bai  been convicted. 

The emphasis thus has been shifted to protecting society from 
persons who are likely to continue to commit crimes which 
seriously endanger members of the public. 

This change apparently was brought about in response to the 
decision of the Supremé Court of Canada in Hatchurell v. The 
Queen, [1976] 1 S.C.R. 39, 21 C.C.C. (2d) 201, 54 D.L.R. (3d) 419, 
and the Report of the Canadian Committee on Corrections (the 
Ouimet Report). In 1969, the Committee of Corrections concluded 
that the habitual offender legislation should be repealed and 
replaced by dangerous offender legislation fat pp. 257-8): 

In reconunending the repeal of the existing habitual offender legislation, the 
committee has been influenced by the following conaiderationa: 

(a) The present legialation is broad enough to bring within its reach 
persistent petty offenders, mealy of whom are essentially inade-
quate, non-dangeroua people. 

(b) The present legislation has in fact been applied, in a substantial 
percentage of cases where it has been invoked, to persistent 
offenders, who while constituting a serious social nuisance, are not 
dangernue. The Committee considers that such persistent offenders 
can be appropriately dealt with by subetantial sentences, when 
warranted, under the appropriate provisions of the Code. 

(c) The present habitual offender legislation ie so framed that many 
seriouely dangerotis offenders are beyond itis reach because of the 
requirement of three previous convictions for an indictable offence 
for which the offender could have been sentenced to imprisonment 
for five yeare or more. The present legislation doea not protect 
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aociety against the offenders from whom society requires maximum
protection.

It is apparent that most of the committee's recommendations were
adopted by the fi-amers of the new legislation.

On December 19, 1974, the Supreme Court of Canada released
its judgment in Hatchwe,ll. In that decision, the court restricted
the application of the habitual criminal provisions of the Code. Mr.
Justice Dickson, speaking for the court, observed [at pp. 43-4
S.C.R., p. 206 C.C.C., p. 425 D.L.R.]:

Habitual criminal legislation and preventive detention are primarily designed
for the persistent dangerous criminal and not for those with a prolonged
record of minor offences against property. The dominant purpose is to protect
the public when the past conduct of the criminal demonatntea a propensity
for crimes of violence against the person, and there is a real and present

danger to Gfe or limb. In those cases the way is clear and the word "menace"

seems particularly apt and significant. That is not to aay that crimes against
property can never be cause for the invocation of preventive detention legiala-

tion, for the legislation contains no such exclusion and society is undoubtedly

entitled to reasonable protection againet crimei involving loss of or damage to
property. It would seem to me, however, that when one is dealing with crime

of this type, aeelâng to diatinguish between that which is menace and that

which i8 nuisance, there is greater opportunity and indeed necessity to aaaesa
carefully the true nature and gravity of the potential th,reat. For it is manifest

that some crimes affecting property are very serious and others are not.

Aithotigh the new provisions of the Code substantially altered
the criteria for sentencing offenders to an indefinite period, transi-
tional provisions also were enacted to continue the detention of
persons found to be habitual criminals and sentenced to preventive
detention under the old legislation. Section 15(2) of the Criminw,l
Law Amendment Act, 1976-77 (Can.), c. 53, provides:

16(2) Sections 693 to 696 of the Criminal Code, as enacted by section 14
apply to a person who, before the coming into force of that section, was
sentenced to preventive detention under Part XXI of the Criminal Code as if
the references in those sections to "a sentence of detention in a penitentiary
for an indeterminate period" were references to "a sentence of preventive
detention".

Section 695.1(2) of the new legislation also makes provision for
such offenders:

696.1(2) Where a peraon is in custody under a sentence of detention in a
penitentiary for an indeterminate period that was imposed before the

Criminal Law Amendment Act, 1977 came into force, the National Parole
Board shall, at least once in every year, review the condition, history and

circumstances of that person for the purpose of determining whether he

should be granted parole under the Parole Act and, if w, on what conditions.

Thus, the applicant continued to be held in custody after the
new provisions of Part XXI of the Code came into effect. The
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applicant again appealed to the Quebec Court of Appeal in May, 
1978, to review his status under the sentence of preventive deten-
tion. The court refused the applicant's request to reverse or alter 
its earlier judgment, primarily on procedural grounds. The court 
found that the applicant had not satisfied the requirements set out 
in the Quebec Rules of Practice for obtaining the type of relief 
sought. The Quebec Court of Appeal observed that three other 
means of obtaining relief were available to the applicant, namely, 
an appeal to the Supreme Court of Canada pursuant to s. 41 of the 
Supreme Court Act, R.S.C. 1970, c. S-19, an application for 
review by the Parole Board under s. 695.1(2) of the Code, and an 
application to the Minister of Justice pursuant to s. 617 of the 
Code. The applicant apparently has not pursued any of these alter-
natives. 

In September, 1981, the applicant was paroled for the second 
time. He was taken back into custody in April, 1982, and his 
parole was suspended. On April 26, 1982, in Ottawa, Ontario, he 
was convicted of three property offences, and sentenced to a total 
of one year imprisonment. On June 10, 1982, his parole was 
revoked. The sentences imposed upon him jn April, 1982 expired 
on April 25, 1988, and the applicant would have been eligible for 
release on mandatory supervision on December 26, 1982. The only 
reason for his continued incarceration at the present time is the 
sentence of preventive detention which was irnposed upon him in 
1970. 

III. The International Covenant on Civil and Political Rights 

On May 19, 1976, Canada acceded to the United Nations Inter-
national Covenant on Civil and Politic.al Rights. The Covenant 
came into force for Canada three months later, on August 19, 
1976. Although art. 2 of the Covenant obligates Canada to adopt 
measures to give effect to the rights recognized therein, no 
Canadian legislation has been passed which expressly implements 
the Covenant. Such enabling legislation is required in order to 
make the Covenant part of the domestic law of Canada: see Re 
Arrœv River & Tributaries Slide & Boom Co. Ltd. v. Pigeon 
Timber Co. Ltd., [1932] S.C.R. 495 at pp. 509-10, [1932] 2 D.L.R. 
250 at pp. 259-60, 39 C.R.C. 161 (S.C.C.); A.-G. Can. v. A.-G. 
Ont., [1937] 1 D.L.R. 673 at p. 678, [1937] A.C. 326 at p. 347, 
[1937] 1 W.W.R. 299 (J.C.P.C.); Collin et al. v. Kaplan et a/. 
(1982), 1 C.C.C. (3d) 309 at pp. 310-1, 143 D.L.R. (3d) 121 at pp. 
122-3, 2 C.R.R. 352 (F.C.T.D.); Department of the Secretary of 
State, International Covenant on Civil and Political Rights: 



A 13

RE MITCHELL AND THE QUEEN 206

Report of Canada on Implementation of the Provisions of the
Covenant (1979), p. 3. The force and effect of the Covenant in
Canada thus is limited (at p. 6):

Since the Covenant was not incorporated into domestic law and, therefore,
does not have force of law at the federal, provincial and territorial levels, an
individual cannot base a recoµrse on the Covenant itself if there has occurred
within Canada a breach of a right or freedom therein recognized.

The Covenant may, however, be used to assist a court to
interpret ambiguous provisions of a domestic statute, notwith-
standing the fact that the Covenant has not been formally
incorporated into the law of Canada, provided that the domestic
statute does not contain express provisions contrary to or incon-
sistent with the Covenant. If such contrary provisions exist, the
Covenant cannot prevail: see R. v. Secretary of State for Home
Affairs et al., Ex p. Singh, [1975] 2 All E.R. 1081 at p. 1083 (Eng.
C.A.); Capital Cities Communications' Inc. et al. v. Canadian
Radio-Televiaion Com'n et al., [1978] 2 S.C.R. 141 at pp. 172-3
and pp. 187-8, 81 D.L.R. (3d) 609 at p. 631, and pp. 641-2, 36
C.P.R. (2d) 1 (S.C.C.); Peter W. Hogg, Constitutional Law of
Canada (1977), at p. 186; John Claydon, "The Application of Inter-
national Human Rights Law by Canadian Çourts", 30 Buffalo L.
Rev. 727 (1981), pp. 737-8. This rule of construction is based on
the presuniption that Parliament does not intend to act in violation
of Canada's international obligations: M. Cohen and A. Bayefskÿ,
"The Canadian Charter of Rights and Freedoms and Public Inter-
national Law", 61 Can. Bar Rev. 265 at p. 298 (1983).

The applicant submits that sa. 9 and 12 of the Charter are vague
and ambiguous, and that this court should look to the Covenant
for assistance in determining their meaning. It appears that the
ffamers of the Charter looked to the Covenant when drafting the
provisions of the Charter, and contemplated that the courts would
resort to Canada's international human rights obligations to help
to interpret the Charter. John Claydon, "International Human
Rights Law and the Interpretation of the Canadian Charter of
Rights and Freedoms", 4 Supreme Court L.R. 287 at pp. 287-8
(1982). At least one commentator has recognized the assistance to
be derived from the International Covenant when interpreting the
Charter (E. G. Ewaachuk, Q.C., `i'he Charter. An Overview and
Remedies", 26 C.R. (3d) 54 at p. 59): .

In addition to current Canadian law, resort for interpretative guidance may
also be made to the International Covenant on Civil and Political Rights
adopted by the United Nations in 1966, signed by the federal government in
1976 and agreed to by the provinces in the same year. Interpretations by the
United Nations Human Ri&a Committee of similar provisions in the
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Covenant to those in the Charter may caat light on the minimal requirements
imposed on the federal and provincial governments by the Charter. Similarly,
it may prove useful to resort to decisions rendered under the European
Human Rights Commission and Court. Recourse to the Covenant and the
European Convention may also prove useful in identifying the Idnd of limita
which may reasonably be imposed on Charter rights. since both documents
specify in some detail limits which may be recognized as neceaauy in a
democratic society.

See also M. L. Friedland, Q.C., "Legal Rights Under the
Charter" (1981-82), 24 Crim. L.Q. 430 at p. 431.

I cannot accept the respondents' submission that ss. 9 and 12 of
the Charter are clear and unambiguous, and that there is no need
to resort to the Covenant in order to ascertain their meaning. In
Re Gidtens, and the Queen (1982), 68 C. C. C. (2d) 438, 137 D. L. R.
(3d) 687, [1983) 1 F.C. 152 (F.C.T.D.), Mr. Justice Mahoney
identified three different approaches which have been used by
Canadian courts since the enactment of the Canadian Bill of
Rights, R.S.C. 1970, App. III, to interpret the term "cruel and
unusual punishment". Although the meaning of "arbitrary deten-
tion" may be somewhat less ambiguous, neither can the content of
that phrase be regarded as completgly clear. So long as the
Charter's "capability for growth" is recognized by the courts:
there will be room for new interpretations of the rights
entrenched therein: see Re South,am Inc. and The Queen (No. 1),
unreported, judgment released March 31, 1983, at p. 16 [since
reported 41 O. R. (2d) 113 at p. 123, 3 C. C. C. (3d) 515 at p. 524,
146 D.L.R. (3d) 408 at p. 4181 (Ont. C.A.). As was urged by M.
Cohen and A. Bayefsky, supra, at p. 305:

In the context of the Charter, where considerable difficulty of interpreution
will arise, and the conventions are potentially helpful, it would seem
justifiable for our courts to lean against a narrow application of the ambiguity
requirement and in favour of having recourse to these aida.

The applicant submits that ss. 9 and 12 of the Charter must be
interpreted in light of the last sentence of art. 15, para. 1 of the
International Covenant:

ARTICLE 15

1. No one shall be held guilty of any criminal offence on account of any act
or omission which did not constitute a criminal offence, under national or
international law, at the time when it was committed. Nor shall a heavier
penalty be imposed than the one that was applicable at the time when the
criminal offence was committed. If, subsequent to the commission of the
offence, provision in made by law for the imposition of a lighter penalty, the
offender shall benefit thereby.

I agree with the applicant that a sentence of preventive detention
should be regarded as a "penalty" within the meaning of art. 15:
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see Re Van Duzen (April 23, 1982), United Nations Human Rights 
Committee Communication No. R. 12/50; Coogan!, v. MacDonald, 
1954 S.L.T. 279 at p. 281. 

However, there appears to be a conflict between another 
provision of the Charter and art. 15 of the Covenant, which 
prevents me from using art. 15 to help to determine the meaning 
of as. 9 and 12. The last sentence in para. 1 of art. 15 gives an 
offender the right to the benefit of a lighter penalty when the 
penalty is changed subsequent to the commission of an offence. 
This provision appears to apply at any time after the commission 
of an offence, even after the offender has been sentenced: H.N.A. 
Noor Muhammad, "Due Process of Law for Persons accused of 
Crime" in The International Bill of Rights: The Covenant on Civil 
and Political Rights (1981), edited by Louis Henkin, p. 138 at p. 
164. 

On the other hand, however, s. 11(i) of the Charter of Rights 
guarantees a more limited right: 

11. Any person charged with an offence has the right 

(i) if found guilty of the offence and if the puniahment for the offence 
haa been varied between the time of commission and the time of 
sentencing, to the benefit of the lesser puniahrnent. 

This deCtion gives the accused the advantage of the leaser penalty 
only if the change comes before he is sentenced — not any time 
after his conviction. 

According to one observer, "This is a point on which the 
wcirding of s. 11(i) is very clear and contrasts . . . with art. 15 of 
thé International Covenant on Civil and Political Rights": François 
Chevrette, "Protection Upon Arrest or Detention and Against 
Retroactive Penal Law" in The Canadian Charter of Rights and 
Freedoms: Commentary (1982), edited by W. S. Tarnopolsky (now 
Tarnopolsky J.A.) and G.-A. Beaudoin, at p. 330.. 

Section 11(i) of the Charter is consistent with s. 36(e) of the 
Interpretatirm Act, R.S.C. 1970, c. I-23: 

36. Where an enactment (in this section called the "former enacUnent") is 
repealed and another enactment (in this section called the "new enactment") is 
substituted therefor, 

• 	0 	• 	• 	• 

(e) when any penalty, forfeiture or punishment ia reduced or mitigated 
by the new enactment, the penalty, forfeiture or punishment if 
imposed or adjudged alter the repeal shall be reduced or mitigated 
accordingly; 

Thus, under Canadian law as it stood prior to the enactment of the 
Charter, there was no generally applicable statutory provision 
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enabling a person convicted of an offence to be given a reduced 
penalty if, at any time following conviction, a new statute 
provided for a lighter penalty; convicted persons could benefit , • 
from such a reduction only if punishment were imposed after the 
repeal or if it was expressly provided for in the statute: 
Internaticmal Covenant an Civil and Political Rights: Report of 
Canada on Implementation of the Provisions of the Covenant 
(1979), at p. 73. Hence, at the present time, the benefit of the 
lesser punishment extends beyond conviction until the tirne of 
sentencing, but no further. Even if "time of sentencing" includes 
the determination of a final appeal as to sentence, it does not 
assist the applicant in this case because his application for leave to 
appeal to the Supreme Court of Canada was dismissed prior to the 
enactment of the new dangerous offender provisions. 

I must conclude (with some reluctance) that I cannot look to art. 
15 of the International Covenant for assistance in interpreting ss. 
9 and 12 of the Charter, due to the conflict between art. 15 and s. 

_ 

11(i).  1 do, however, recognize that in other cases it may be appro-
priate and desirable to have regard to the International Covenant 

• 	 • when interpreting provisions of the çharter. 

IV. Arbitrary detention or imprisonment 
The applicant submits that on the facts of this case, to have his 

detention under sentence of preventive detention continued is to 
be "arbitrarily detained or imprisoned", contrary te s. 9 of the 
Charter. 

Canadian courts have sought to define the word "sul:Hitrary" 
since the enactment of the Bill of Right.9. For example, in R. v. 
Roestad, [1972] 1 O.R. 814, 5 C.C.C. (2d) 564, 19 C.R.N.S. 190 
(Chit.Co.Ct.), His Honour Judge Graburn relied upon the Concise 
Oxford Dictionary which defined "arbitrary" as meaning "derived 
from mere opinion; capricious; unrestrained; despotic; or discre-
tionary" (p. 817 O.R., p. 567 C.C.C.). Similarly, in Levitz v. Ryan, 
[1972] 3 O.R. 783, 9 C.C.C. (2d) 182, 29 D.L.R. (3d) 519 (Ont. 
C.A.), Mr. Justice Arnup held that "arbitrary" means "unrea-
sonable or capricious" (p. 790 O.R., p. 189 C.C.C., p. 526 D.L.R.). 
These approaches have been followed by courts considering the 
meaning of s. 9 of the Charter. In R. v. Simon (1982), 68 C.C.C. 
(2d) 86, 137 D.L.R. (3d) 231, [1982] 4 W.W.R. 71 (N.W.T.S.C.), 
?dr. Justice de Weerdt examined the definitions of "arbitrary" set 
out in Roestad and Levitz, and W. S. Tarnopolsky's conclusion as 
to the meaning of the phrase "arbitrary detention, imprisonment 
or exile" in a. 2(a) of the Bill of Rights: 
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"<. the proscription here is against detention, imprisonment or exile without
speciBc authorization under existing law. And further, that a Iaw, giving
power to detain, imprison or exile, cannot grant such a power to be exercised

,'u.reasonably' or 'without just cause'."

(W. S. Tarnopolsky [Canadian Bill of Rights, 2nd revised ed.
(1975), p. 235) in Simon at p. 90 C.C.C., p. 236 D.L.R.) His
Lordship concluded that a'rbitrary detention must mean detention
which is unreasonable or ur^justifiable, or without any rational
foundation, in all of the circumstances of the case (at pp. 90-2
C. C. C., pp. 236-8 D. L. R. ).

Certain other cases decided since the enactment of the Charter
.have given considerable attention to the lawfulness of procedures
used to detain accused persons. In R. v. Newall et at. (No. 4)
(1982), 70 C.C.C. (2d) 10, 141 D.L.R. (3d) 26, 2 C.R.R. 156, the
Supreme Court of British Columbia held that a. 9 of the Charter
(p. 19 C. C. C., p. 36 D. L. R.):

". .. is meant to allow the release from incarceration of someone who is
wrongly there because the order detaining him was made arbitrarily as
compared to judicially. Because I am senténcing each accused in accordance
with the law, their subsequent imprisonment is not arbitrtry,

In R. v. Frankfarth (1982), 70 C.C.C. (2d) 448, His Honour Judge
MacKinnon of the British Columbia County Court considered the
situation pf an accused who was being held in custody pursuant to
s. 457(5.1) of the Code. He concluded that because the accused
was not being detained at the whim of the -court, but rather by
specific procedures enacted by Parliament, his right under s. 9 had
not been violated. Mr. Justice Griiïiths of the Supreme Court of
Ontario reached . a similar 'conclusion in R. v. McGregor (unre-
ported, judgment released February 1, 1983 (since reported 3
C. C. C. (3d) 200, 145 D. L. R. (3d) 489]). His Lordship concluded
that the taking of fingerprints did not involve any element of
arbitrariness (pp. 15-6 (p. 210 C. C. C., p. 499 D. L. R. j):

The police were not acting in some unreasonable or capricious mannw but
were simply requiring the respondent to submit to fingerprinting as required
by Lw. In my view, detention by a police olYicer under the authority of a
statute cannot be considered "arbitrary".

These decisions must be interpreted with some caution. In my
opinion, they should not be construed to mean that simply because
a statute sets out a specific procedure for detaining a person, that
statutory procedure is automatically free from arbitrariness. It
may be that certain sentencing or detention procedures authorized
by statute are prima facie capricious or unreasonable. The right
to attack such a procedure under a. 9 should not be foreclosed by
the fact that the procedure is set out in a statute, and followed by
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a judge, for to do so would be to ignore s. 52 of the Charter. The
procedure itself must be scrutinized in order to determine whether
it is arbitrary in the sense of being capricious, unreasonable, or
unjustifiable. %

The applicant has urged this court to consider his submission
that his continued detention is arbitrary in light of the Ontario
Court of Appeal decision in R. v. Saxell (1980), 33 O.R. (2d) 78, 59
C.C.C. (2d) 176, 123 D.L.R. (3d) 369, and a study of habitual
criminals prepared by Professor Michael Jackson of the University
of British Columbia Law School: Sentences That Never End: The
Report on The Habitual Criminal Study (1982). In Saxell, the
court dismissed the appellant's argument that to detain him for an
indefinite period of time following acquittal on account of his
insanity at the time of the commission of the offence would be
arbitrary. Mr. Justice Weatherston based that conclusion on the
fact that there was no evidence before the court that persons such
as the appellant continued to be held in custody after they ceased
to be a danger to the public (p. 86 O.R., p. 184 C.-C.C., p. 377
D. L. R. ). The applicant submits Professor Jackson's report as
evidence of the fact that most habitual ciriminals continue to be
detained despite the fact they do not qualify as dangerous
offenders under the new legislation.

Jackson's report focused - upon 18 men who were declared
habitual criminals and sentenced to preventive detention under
the old provisions of the Code, and who were still incarcerated as
of September, 1980. Jackson reached 10 conclusions, which
included the following (at pp. 27 and 34):

1. The gzeat majority of the men in the study have always been regarded as
no more than grave social nuisances and have never been regarded as
dangerous in terma of their propenaity to commit violence.

2. None of the men in the study can properly be regarded as dangerous
offenders within the definitions of the 1971 dangerous offender legislation.

8. The Parole Board, in concluding its annual reviews since 1977, has not
conducted those reviews against the new formulation of the dangerous
offender.

4. Parole reviews of the men in the study, both before and alter 1977, have
been and are conducted against the legislative criteria of section 10 of the
Parole Act in which danger to society is only one of the relevant criteria.

Although Professor Jackson's study demonstrates very clearly the
unfairness involved in continuing to detain habitual criminals who
are not dangerous according to the present provisions of the Code,
it does not assist me in the determination of whether this appli-
cant's continued detention is arbitrary. Section 695.1(2) of the
Code requires the National Parole Board to review the applicant's
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condition, history and circumstances once every year for the 
purpose of determining whether he should be granted parole. 
Section 10(1)(a) of the Parole Act, R.S.C. 1970, c. P-2, apparently 
guides the Board in maidng that decision: 

10(1) The Board may 
(a) grant parole to art inmate, subject to any terms or conditions it 

considers desirable, if the Board considers that 
(i) in the case of a grant of parole other than day parole, the 

-Inmate has derived the maximum benefit from imprisonment, 
(ii) the reform and rehabilitation of the irunate will be aided by the 

grant of parole, and 
(ili) the release of the inmate on parole would not constitute an 

undue risk to society; 

The statutes thus provide for mandatory review of a habitual 
criminal's continued detention, governed by clearly defmed 
standards. I .  cannot find that there is anything inherently capri- ' 
cious or unreasonable about this procedure. Since no evidence has 
been adduced by the applicant with respect to what criteria the 
Board in fact employs to review his detention, I cannot find that 
the continued detention of this applicant contravenes 8. 9 of the 
Charter. The only evidence that I have before me of how the 
Parole Board exercises its discretion with regard to this applicant, 
is the applicant's criminal record, which demonstrate,s that he has 
been released on parole on two occasions since 1970. As a result, I 
must hold that the applicant has failed to establish a prima facie 
violation of his right not to be arbitrarily detained or imprisoned, 
pursuant to s. 9 of the Charter. 

V. Cruel and unusual treatment or punishment 
The applicant also submits that his continued 'incarceration 

under sentence of preventive detention infringes upon his right 
not to be subjected to any cruel or unusual treatment or punish-
ment. 

The first issue to be determined is whether detention pursuant 
to a sentence of preventive detention constitutes "treatment or 
punishment". In Roestad, supra, His Honour Judge Graburn 
treated the preventive detention of a dangerous sexual offender as 
punishment, because there was a loss of liberty (p. 825 O.R., p. 
674 C.C.C.). However, in Saxell, Mr. Justice Weatherston held 
that det,ention at the pleasure of the Lieutenant:-Governor 
following acquittal by reason of insanity, "is not punishment at  ail, 
but is for the protection of the public and the treatment of the 
accused" (p. 91 O.R., p. 188 C.C.C., p. 382 D.L.R.). It also has 
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been held that deportation, and the imposition of a suspended 
sentence, do not constitute "punishment": see Re Gittens and The 
Queen (1982), 68 C.C.C. (2d) 438, 137 D.L.R. (3d) 687, [1983] 1 
F.C. 152, and R. v. Linklater, unrèported, judgment given 
December 18, 1982 (Y.T.S.C.). 

I am of the view that detention of habitual criminals is "punish-
ment", even though its primary purpose is the protection of the 
public (see Hatchwell v. The Queen, [1976] 1 S.C.R. 39 at p. 43, 21 
C.C.C. (2d) 201 at p. 206, 54 D.L.R. (3d) 419 at p. 424), but, even 
if it is not, then it certainly constitutes "treatment". With respect 
t,o s. 12 of the Charter, A. D.  Gold has commented: 

Note that "treatment" u well as "punishment" may attraet this section's 
protection:Treatment generally covens any conduct, behaviour or action 
towards another and, consequently, any disadvantaging of a person ,  not just 
that conunonly considered punishment, can be atta.ciced as violating this prohi-
bition. 

(A.D. G-old,  Annual Review of Crimina/ Law, 1982 (1982). p. 21..) 
Deportation, although not punishment, is an example of "treat-
ment" within the me,aning of s. 12: see Re Gittens at p. 444 
C. C. C. , p. 693 D. L. R. 

The next issue to be examined is the meaning of the phrase 
"cruel and unusual". In Re Gittens, three approaches to defining 
cruel and unusual treatment or punishment were identified. One 
approach is to resd "cruel and unusual" disjunctively. In R. v. 
Miller and Cockriell (1975), 24 C.C.C. (2d) 401, 63 D.L.R. (3d) 

• 	 193, [1975] 6 W.W.R. 1 (B.C.C.A.), Mr. Justice McIntyre, in his ei dissent, stated that [ai p. 465 C.C.C., p. 257 D.L.R.]: 
... it is permissible and preferable to read the words "cruel" and "unusual" 
disjunctively so that cruel punishment& however usual in the ordinary sense of 
the term could come within the proscription.  

This test was followed by Mr. Justice Heald in McCann et al. v. 
The Queen et al. (1975), 29 C.C.C. (2d) 337, 68 D.L.R. (3d) 661, 
[1976] 1 F.C. 570 (F.C. T.D.). 

The second approach is to read "cruel and unusual" conjunc-
tively. Mr. Justice Ritchie, writing for the majority of the 
Supreme Court of Canada in Miller and Cockriell v. The Queen, 
[1977] 2 S.C.R. 680 at p. 706, 31 C.C.C. (2d) 177 at p. 197, 70 
D.L.R. (3d) 324 at p. 345 (S.C.C.), held that: 

... the words "cruel and unusual" u they are employed in s. 2(h) of the Bill of 
Rights are to be read conjunctively and refer to "treatment or punishment" 
which is both cruel and unusual. 

His Honour Judge Graburn took the same approach in Roestacl. 
According to his theory, then, before s. 2(b) of the Bill of Rights 
can apply, the punishment must be both cruel and unusual. 



A 21

,

RE MITCHELL AND THE QUEEN 213

The last approach taken by Canadian courts is to treat the
words "cruel and unusual" as one compendious expression. In his
minority judgment in Miller and Cockriell (S.C.C.), Chief Justice
Laskin stated [at pp. 689-90 S.C.R., p. 184 C.C.C., p. 332
D. L. R. ]:

The various judgments in the Supreme Court of the United States, which I
would not discount as being irrelevant here, do lend support to the view that
"cruel and unusual" are not treated there as conjunctive in the sense of
requiring a rigidly separate assessment of each word, each of whose meanings
must be met before they become effective against challenged legislation, but
rather as interacting expressions colouring each other, so to speak, and hence,
to be considered together as a compendious expression of a norm. I think this
to be a reasonable appraisal, in line with the duty of the Court not to whittle
down the protections of the Canadian Bill of RiyhGs by a narrow construction
of what in a quasi-conatitutional document.

In Re Gittens Mr. Justice Mahoney adopted the reasoning of Chief
Justice Laskin. A similar approach was taken by Mr. Justice
Arnup in R. v. Shand (1976), 13 O.R. (2d) 65, 30 C.C.C. (2d) 23,
70 .D. L. R. (3d) 395, 35 C. R. N. S. 202 (Ont. C.A.). In that case, His
Lordship held that [at p. 80 O.R., p. 38 C.C.C., p. 410 D.L.R., p.
221 C.R.N.S.]:

there is a "core meaning" to the phrase "cruel and unusual treatment or
punishment". It has yet to be distilled and enunciated in Canada. In provincial
Courts of Appeal, that process will best be carried out on a case by case baais.

I have decided to follow the last approach in deciding whether
the continued detention of the applicant constitutes cruel and
unusual treatment or punishment. The words of Chief Justice
Laskin, advising against whittling down the protections of the Bill
of Rights by narrow interpretations, apply with even greater force
to the Charter of Rights:

The Charter as part of a constitutional document should be given a large and
liberal construction. The spirit of this new "living tree" planted in friendly
Canadian soil should not be stultifkd by narrow, technical, literai interpr+eta-
tions without regard to its background and purpose; capability for growth
must be recognized. . .

(Re Southam Inc. and The Queen (No. 1), unreported, judgment
released March 31, 1983, at p. 16 [since reported 41 O.R. (2d) 113
at p. 123, 3 C.C.C. (3d) 515 at p. 624, 146 D.L.R. (3d) 408 at p.
4181 (Ont. C.A.), per MacKinnon A.C.J.O.)

What, then, is the "core meaning" of the right guaranteed by s.
12 of the Charter? When is treatment or punishment cruel and
unusual? As indicated above, Canadian courts have not
approached this issue in any uniform faahion. However, one
recurring theme in Canadian case law dealing with s. 2(b) of the
Bill of Rights is resort to American authorities and the "diepro-
portionality principle".

-W

`1
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In his dissent in Miller and Cockriell (B.C.C.A.) Mr. Justice 
McIntyre looked to American authorities to assist him to 
determine the nature of cruel and unusual punishment. His 
Lordship recognized that, while American law did not bind him, 
and rested upon a different constitutional basis, it was helpful in 
determining principles upon which the matter before him should 
be considered. He observed that it was necessary to settle upon 
certain standards by which the punishment in question should be 
judged. His Lordship concluded that the punishment under 
scrutiny, the death penalty, 

... would amount to cruel and unusual punishment if it cannot be shown that 
its deterrent value outweighs the objections which can be brought against it. 
Furthermore, even assuming isome deterrent  value..,  it would be cruel and 
unusual if it its not in accord with public standards of decency and propriety, if 
it is unnecessary because of the existence of adequate alternatives, if it cannot 
be applied upon a rational basis in accordance with ascertained or ascer-
tainable standards, and if it is excessive and out of proportion to the crimes it 
seeks t,o restrain. 

(Page 468 C.C.C., p. 260 D.L.R.) 
This test was followed by Mr. Justice Heald in McCann. In that 

case, His Lordship found that solitary confinement constituted 
cruel and unusual punishment, because it served no positive penal 
purpose. Furthermore, it was unnecessary because of the 
existence of adequate alternatives, and thus was not in accordance 
with public standards of decency and propriety. The punishment 
also was found to be unusually severe in nature. . 

In Shand, Mr. Justice Arnup also recognized that "great assis-
tance can be obtained from the American precedents" in 
attempting to define what is cruel and unusual punishment (p. 79 
O. R. , pp. 37-8 C. C. C. , p. 409 D. L. R., p. 220 C. R.N. S. ): 

We recognize that there could be a punishment irnpoeed by Parliament that 
is so obviously excessive, u going beyond all rational bounds of punishment in 
the eyes of reasonable and right-thinking Canadians, that it must be charac-
terized u "cruel and unusual". Therefore, we are prepared to accept that the 
so-called "disproportionality principle", in this seruse, has relevance to what is 
cruel and unusual punishment, but it ia a principle that needs to be developed 
in the Canadian context of our constitution,  customs  and jurisprudence. 

The court held that a minimum sentence of seven years' impris-
onment for importing a narcotic W8/3 not so disproportionate to the 
offence as to be cruel and unusual, in view of the magnitude of the 
national evil at which the penalty was aimed. 

Chief Justice Laskin's dissenting judgment in Miller and 
Cockriell (S.C.C.) probably provides the best example of how the 
Canadian judiciary has utilized American authorities t,o assist in 
determining the meaning of the right t,o protection against cruel 
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and unusual treatment or punishment. The Chief Justice
attempted to summarize the effect of the words of s. 2(b) of the
Canadian Bill of Rights, with reference to the English Bill ofRights and the Eighth Amendment to the American Constitution.
He found that the words of s. 2(b) could not be limited only to
methods of punishment. Section 2(b) must also apply to the exces-
siveness of a penalty (p. 688 S.C.R., p. 183 C.C.C., p. 331
D. L. R.):

Harshness of punishment and its severity in consequences are relative to the
offence involved but, that being said, there may still be a question (to whichhistory too may be called in aid of its resolution) whether the punishment
prescribed is so excessive as to outrage standards of decency. This is not aprecise formula for s. 2(b), but I doubt whether a tnore precise one can befound.

Chief Justice Laaicin then proceeded to consider the arguments
in the case before him. The appellants' arguments in the Supreme
Court of Canada were based upon the judgments of Mr. Justice
Brennan of the Supreme Court of the United States in Furman v.Georgia (1972), 408 U.S. 238, and Gregg v. State of Georgia (1976),
96 S. Ct. 2909. The appellants offered four grounds of challenge to
the death penalty based upon those judgments, namely, that:

(1) the death penalty is unusually severe and hence degrading to. human
dignity lnd worth; (2) it is arbitrarily imposed; (3) it is not acceptable to'a
large segment of the population and (4) it in excessive in that it cannot be
shown that it has had any deterrent effect on murder that would not be
realized by a punishment that was not so final.

(Page 692 S.C.R., p. 186 C:C.C., p. 334 D.L.R.)
Chief Justice Laslain rejected the argument based upon

arbitrary imposition, because the Criminal Code provided that
imposition of the death penalty was mandatory for capital murder.
He also dismissed the claim that the penalty was unacceptable to a
large segment of the Canadian population, because that argument
appeared to be asldng the court "to define and apply a. 2(b) by a
statistical measure of approval or disapproval of the death
penalty" (p. 692 S. C. R., p. 187 C. C. C., p. 334 D. L. R.). He did not
believe that that was what a. 2(b) called for.

The Chief Justice dealt with the remaining two groundstogether. The appellants based the arguments of severity and
excessiveness upon the reasons of Justice Brennan in Furman. In
that case, Justice Brennan propounded a cumulative test for
determining whether a punishment is cruel and unusual (at p.282):

If a punishment is unusually severe, if there is a strong probability that it is
inflicted arbitrarily, if it is substantially rejected by contemporary society,

T

.
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and if there is no reason to believe that it serves any penal purpose more 
effectively than some leu severe punislunent, then the continued infliction of 
that punishment violates the command of the Clause that the State may not 
inflict inhtunan and uncivilized punishmenta upor\ those convicted of crimes. 

Chief Justice Laskin was prepared to adopt a less stringent test 
than that set forth above. He accepted the appellants' submisaion 
that if severity and excesaiveness alone were established, that 
would be enough to sustain their attack on the death penalty (pp. 
693-4 S. C. R., pp. 187-8 C. C. C. , p. 335 D. L. R. ). 

The Chief Justice approached the submission that the death 
penalty was excessive and unduly severe in terms of proportion-
ality (p. 694 S.C.R., p. 188 C.C.C., p. 335 D.L.R.): 

What we are cioncerned with here is not mere degradation by which society 
expresses ita reprobation of criminal behaviour but the extent of it, related of 

; f 	 course to the offence and al  UM« to the offender. The enormity and the irrev- 
. 	 eraibility of a death penalty when carried out certainly bespeak its undue 

severity in the abstract, but the present  case  is concerned with 
•proportionality, with smuidatory application of the death penalty not to an 
entire range of the most heinous offences. that is, murder, but to particular 
and narrow instances of it specially selected by Parliament u meriting the 
drastic penalty of death. 

(My emphasis.) 
His Lordship rejected the appellants' arguments that the death 

penalty was excessive because the purposes of punishment would 
be equally well served by providing for a lesser punishment. Chief 
Justice Laskin found that a social purpose beyond mere vengeance 
was served by the mandatory death penalty, and that there was 
no convincing proof that deterrence had had no impact. The death 
penalty thus did not c.onstitute cruel and unusual punishment 
within s. 2(b) of the Bill of Rights. 

The majority of the Supreme Court of Canada took a very 
different approach. The court held that since Parlisunent had re-
enacted the death penalty provisions of the Code after the Bill of 
Rights was proclaimed, Parliament must not have intended s. 2(b) 
to preclude punishment by death. Mr. Justice Ritchie, in his 
majority judgment, did not attempt to define the meaning of 
"cruel and unusual treatment or punishment" beyond holding that 
"cruel and unusual" should be read conjunctively. Since imposition 
of the death penalty for murder was not "unusuar, capital 
punishment could not constitute cruel and unusual punishment. 
Furthermore, since the American Constitution and the Canadian 
Bill of Rights "differ so radically in their purpose and content", 
Mr. Justice Ritchie found American authorities to be of little value 

•in interpreting a. 2(b) (pp. 706-7 S.C.R., p. 198 C.C.C., p. 345 
D. L. R. ). 
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The cases decided pursuant to the Charter of Rights have not
dealt with the meaning of s. 12 in any detail. For example, in R. v.
Simon (No. S) (1982), 69 C. C. C. (2d) 557, 141 D. L. R. (3d) 380,
[1982) 5 W.W.R. 728, the Supreme Court of the Northwest Terri-
tories simply adopted the decision of the Supreme Court of
Canada in Ex parte Mattick,s (1973), 15 C.C.C. (2d) 213n, [1973)
S.C.R. vi sub nom. Pearson v. Lecorre. Since the decision of the
Supreme Court in Matticlu consisted of a bare conclusion that s.
688 of the Code was not rendered inoperative by the Bill of
Rights, this decision is of little assistance in attempting to define
the meaning of cruel and unusual treatment or punishment.
Similarly, in Re Gittena and The Queen (1982), 68 C.C.C. (2d) 438,
137 D.L.R. (3d) 687, [1983) 1 F.C. 152, the Federal Court did not
define cruel and unusual treatment beyond adopting Chief Justice
Laslân's statement that it should be treated as one compendious
expression. In Collin et al. v. Kaplan et al. (1982), 1 C.C.C. (3d)
309, 143 D. L. R. (3d) 121, 2 C. R. R. 352 (F. C.T.D. ), Mr. Justice
Dube dismissed an application for an interlocutory injunction
based upon allegedly cruel, and unusual treatment or punishment
in Canadian penitentiaries, without commenting upon the meaning
of s. 12 of the Charter beyond quoting from and following the
general import of an American decision dealing with a similar
situation. •

The absence of any 'definitive judicial pronouncements with '
respect to the meaning of the right guaranteed by s. 12 of the
Charter has forced me to come to my own conclusions as to its
scope and effect. I find the tests proposed by Chief Justice Lasldn
in Miller and Cockriell and by Mr. Justice Arnup in Shand to be
of the greatest assistance in this respect. In' my -opinion, the
standard to be applied in determining whether treatment or
punishment is cruel and unusual is whether the treatment or
punishment is so excessive as to outrage standards of decency and
surpass all rational bounds of treatment or punishment. The test,
thus, is one of disproportionality: is this treatment or punishment
disproportionate to the offence and the offender? Evidence that
the treatment or punishment is unusually severe, and excessive in
the sense of not serving a valid penal purpose more effectively
than a less severe treatment or punishment, will suffice to satisfy
the test of disproportionality. Evidence of arbitrary imposition
also is relevant, but not a prerequisite to a finding of dispropor-
tionality where the other two factors are present. I agree with
Chief Justice Lasldn that public opinion should not play a part in
the determination.
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The question to be determined in this case is whether the 
continued detention of this applicant constitutes cruel and unusual 
punishment or treatment. The imposition of an indeterminate 
sentence per se is not under attack. In considering this question, I 
will proceed on the premise that the applicant can be shown to be 
no danger to society, and that, under the present law, he could not 
be found to be a dangerous offender. 

The first matter to be considered is the severity of the appli-
cant's treatment. The applicant has been in preventive detention 
since 1970. Between 1970 and 1983 he has been out of custody on 
parole for approximately one year in total. Thus, the applicant has 
already been incarcerated as a consequence of the habitual 
criminal finding, for approximately 12 years. 'What other Criminal 
Code offences carry maximum sentences of this length? Sexual 
assault (s. 246.1), criminal negligence causing bodily harm (s. 204), 
theft over $200 (s. 294(a)) and fraud over $200 (s. 338(1)(a)) all 
carry maximum sentences of 10 years' imprisonment. Wounding 
(s. 228), aggravated assault (s. 245.2) and sexual assault with a 
weapon (s. 246.2) are examples of offences carrying maximum 
sentences of 14 years' imprisonMent. Csntinuing to detain a 
person found to be a habitual criminal as a result of property 
offences mainly involving amounts under $50, for an indeterminate 
period of time in excess of 12 years, surely must be unduly severe 
in light of the maximum limits of punishment for serious Code 
offences. The Jackson study reinforces my conclusion in this 
regard. Jackson found that the habitual criminals who were the 
subjects of his study had "served more time than any other group 
of prisoners in Canada, including those convicted of murder" (p. 
45). 

The next matter to be examined is whether the continued 
detention of the applicant is excessive, in the sense of not serving 
a valid penal purpose more effectively than a less severe 
treatment or punishment. The purpose of the old Code provisions 
providing for preventive detention of habitual criminals was the 
protection of the public: see Hatchwell v. The Queen, [1976] 1 
S.C.R. 39 at p. 43, 21 C.C.C. (2d) 201 at p. 205, 54 D.L.R. (3d) 
419 at p. 424. However, the Ouimet Report demonstrated that the 
public did not need to be protected from many of the persons 
being detained as habitual criminals, since they were primarily 
social nuisances, rather than menaces to the safety of the public 
(p. 252). Jackson reached a similar conclusion (at p. 27). Appar-
ently this was the reason for the changes in the legislation. 

If protection of the public is no longer a valid penological 
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purpose for continuing to detain  habituai  criminals who are not 
dangerous, then what is the basis for their detention? The Ouimet 
Committee found the general deterrent effect of the habitual 
offender legislation to be "necessarily slight" due to its infrequent 
application (p. 247). In view of the fact that the legislation has 
been repealed,  I do not see how it can have any general deterrent 
effect at the present time. If individual deterrence is the purpose, 
then surely 12 years in custody has more than fulfilled this aim. If 
the applicant  bas  not been deterred by 12 years of detention, then 
it is doubtful that he will be deterred by any further incarceration. 
With respect t,o the other possible purposes of punishment, I 
adopt the conclusions reached by Jackson (at pp. 49-50): 

In tonne of the retributive purposes of punishment 	it la quite clear that 
El 	 these men have paid over and over again for the harm they have csuaed and 

• 	 the retributive purpose of punishment has long since been fulfi lled. Finally, in 
terma of reformation, it is equally clear that further incarceration makea the 
already extremely difficult task of reintegration into the corrununity all the 

. 	 more difficult. 

Thus, in the event that this applicant is net a menace to society, 1 
conclude that his continued detention for an indefinite time is 
excessive. 

The last factor to be considered is that of arbitrariness. 
Although the Ouimet Report and Jackson study demonstrate the, 
arbitrariness oft,en involved in the initial imposition of preventive 
detention (see Ouimet Report at pp. 252-3, and Jackson study at 
pp. 47.-8), there is no evidence before me that this applicant's 
continued detention has been tainted by arbitrariness. As a result, 
I do not find this factor to be of assistance to the applicant. 

On the basis of the factors examined above, I find that the 
continued detention of the applicant, if in fact he is no more than a 
social nuisance and not a danger to the public, satisfies the dispro-
portionality test. To continue to detain such a man for more than 
12 years surpasses all rational bounds of treatment or punishment, 
and is so excessive as to outrage standards of decency. The appli-
cant's right to protection against cruel and unusual treatment or 
punishment thus may have been infringed. Since no evidence has 
been adduced to satisfy me that such an infringement constitutea a 
reasonable limit demonstrably justifiable in a free and democratic 
society, I find that the applicant may be entitled to relief pursuant 
to s. 24(1) of the Charter, subject to my commenta below. 

VI. Remedy 
The relief sought on this application is either the issuance of a 

writ of habeas corpus directing the release of the applicant, or a 
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a. 24(1) remedy. If the applicant's right under s. 12 of the Charter
has in fact been infringed, then his continued detention would be
unlawful, and a basis for the issuance of a writ of habeas corpus,
or for a remedy under a. 24, thus would be established. The
problem in this case is that the evidence before this court makes it
impossible for me to determine whether a. 12 has been contra-
vened. The determination that the applic.ant's continued detention
is disproportionate, and thus in violation of s. 12, depends upon a
finding that he is not a danger to society. I am unable to make
such a finding on the evidence before me at this time. In the
absence of a determination that the Charter has been infringed, no
remedy can be granted pursuant to s. 24.

Although I. am not prepared to grant the relief requested,
namely, an order releasing the applicant from custody, neither am
I prepared to dismiss his application. I have concluded that an
alternative remedy open to me is to direct that the applicant
remain in custody pending the trial of an issue to determine
whether he is a danger to society within the meaning of s. 688 of
the present Criminal Code. My jurisdiction in this regard is found
in s. 709 of the Code. Pursuant to s. 709, a, court hearing an appli-
cation for habeas corpus has the power to order further detention
of the applicant and to direct that further proceedings be taken to
further the ends of justice:

Detentiore on iriquiry to determine leg,ality of impriaonmenl
709. Where proceedings to which this Part applies have been instituted

before a judge or court having jurisdiction, by or in respect of a person who is
in custody by reason that he is charged with or has been convicted of an
offence, to have the legality of his imprisonment determined, the judge or
court may, without determining the question, make an order for the further
detention of that person and direct the judge, justice or magistrate under
whose warrant he is in cuai.ody, or any other judge, justice or magistrate to
talie any proceedings, hear such evidence or do any other thing that, in the
opinion of the judge or court, will beat further the ends of justice.

I am of the opinion that an order under s. 709 can be made on
this application. The words "by reason that he . . . has been
convicted of an offence" should not be construed so as to exclude a
person who has been found to be a habitual criminal, since that
finding could only be made following a conviction of an indictable
offence: see a. 660 of the Criminal Code, 1953-54 (Can.), c. 51 (as
amended 1960-61, c. 43, a. 33(1)). Furthermore, an order under s.
709 can be made either after a finding that the detention of the
applicant is unlawful (Re Baker and The Queen (1981), 60 C.C.C.
(2d) 476, 23 C. R. (3d) 52 (B. C. S. C.); Re Ferreira and The Queen
(1981), 58 C.C.C. (2d) 147, (1981] 3 W.W.R. 737 (B.C.C.A.)), or

^
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without determining the legality of the applicant's detention 
(Kenny v. A.-G. Can. et al., (1971) 5 W.W.R. 393 (B.C.S.C.)). At 
this time, I am not prepared to det,ermine whether the applicant's 
right under a. 12 has been infringed, and thus the legality of his 
detention cannot be determined until the issue has been tried. 

VII. Order 
The ternu3 of my order are as follows. The applicant may apply 

to this court to fix a date for the continuation of proceedings 
before me, if, within 60 days from the date of this order, the 
Parole Board has not released the applicant from custody, and no 
appeal from this order has been commenced. At the continuation 
of this application, the onus shall be upon the applicant to 
establish that he is not a danger to society. The respondents shall 
have the right t,o participate fully in the proceedings. If the 
applicant succeeds in satisfying me that he is not dangerous, this 
court shall determine the appropriate remedy to be granted, 
pursuant either to the application for a writ of habeas corpus, or 
the application for relief under s. 24(1) of the Charter. 3 

Judgment accordingly. 

REGINA v. WOSZCZYNA 

REGINA v. SOUCY 

Ontario Court of Appeal, Martin, Weather:Eton and Robins JJ.A. June 2, 1982. 

Prostitution — Keeping common bawdy-house — Accused owner and 
directitig mind of corporation running steam-bath — Stearn-bath found to be 
common bawdy-house — Evidence that accused .participated in managetrient of 
premises, received proceeds from operation arid hired and paid staff and other 
expenses — Evidence that accused aware of activities on premises — Whether 
accused may be convicted of keeping conunon bawdy-house — Whether Crown 
required to prove that accused partklpated in day-to-day rutudng of premiss. 
—Cr. Code, u. 179, 193. 

An accused ia properly convicted of the offence of keeping a conunon bawdy-
house contrary to s. 193(1) of the Criminal Code where the evidence indicates that 
he wu the owner and directing mind of a corporation which operated a stearn-bath 
found by the trial judge to be a conunon bawdy-hem and that he participated in 
the management of the premises, received the proceeds from the operation of the 
business, hired and psid staff and paid other °penning expenses out of those 
proceeds and wu aware of the activities being carried on in the prernisee. In such 
circumstances there ir no requirement that the Crown also establiah that the 
accused participated in the day-to-day running of the premises. 

-e 
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This is the continuation of an application 

brought by Percy Wayne Mitchell for a writ of habeas corpus  

ad subjiciendum  with certiorari  in aid, or for relief pursuant 

to section 24(1) of the Charter of Rights. 

• 

BACKGROUND  

The first part of this application was heard 

on April 12th, 1983. At that time, the applicant invited this 

Court to find that his continued incarceration pursuant to a 

sentence of preventive detention violates his rights to be 

protected against cruel and unusual treatment or punishment, 

and not to be arbitrarily detained. On July 7th, I held  that  

the continued detention Of the applicant violates section 12 of 

the Charter of Rights,  if he is not a.danger to society. 

Accordingly, I ordered that pursuant to section 709 of the  

Criminal Code,  R.S.C. 1970, Chap. C-34, further evidence should 
ee 

• bg heard for the purpose of determining whether, in fact, the 

applicant is dangerous. I held that the onus rests upon the 

applicant to demonstrate to this Court that he is not a danger 

to society. That  omis  is on a balance of probabilities: It ià 

--, 	up to the applicant to establish circumstances that would lead 
A 

• • 	• /2 
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this Court to conclude that to continue to detain him as a 

habitual criminal for an indeterminate period constitutes cruel 

and unusual treatment or punishment in violation of section 12 

of the Charter. 

Although after my ruling of July 7th the Parole 

Board reviewed the applicant's detention, it once again denied 

him parole. I am not sitting in review of that decision, nor 

have I been asked to determine whether the Parole Board has 

erred in any way. 

• II . THE EVIDENCE  

One cannot help but be saddened by the applicant's 
, who suffers from skincancer,  

tale of a largely wasted life. The applicant/is sixty-one 

• years old. He has  passed  .the  bulk of his adult life incarcerated 

- in various institutions, as a result of convictions for numerous 

offences. Although most of those offences were of a relatively 

minor . nature, he has also been convicted of some rather serious 

crimes. 

The applicant has sPent most of the last fourteen 

years in prison. Approximately twelve of those years have been 

served pursuant to a sentence of preventive detention. That 

. . sentence was imposed in August of 1970, following a finding that 

the applicant is a habitual criminal. During those past fourteen 



ÿears, he has been at large for approximately one year in total.

He worked for six months during one period of liberty, but

committed another offence and was sent back to the institution

where he is presently incarcerated.

The evidence discloses that for at least the

last sixteen months, the applicant has been a model inmate at

the Joyceville Penitentiâry. Several persons from the

penitentiary staff gave testimony on the applicant's behalf.

Herbert Smith, the inmate induction officer

and "employer" of the applicant within the penitentiary, testified

that he has complete trust in the applicant. There have been

no thefts during Smith's tenure in office, and he has had no

cause to reprimand the applicant for his conduct. Smith âlso

testified that the applicant is one of only five inmates out of

approximately four hundred and eighty who have been given-security

clearance passes which permit them to go anywhere within the

institution. Smith had nothing negative to say about the applicant.

Joseph Burt, a living-unit officer who looks âfter

the needs of the applicant and seven other inmates, described the

applicant as a "model inmate" who has never been menacing to

anyone. Burt testified that he would like to have seven more

inmates like the applicant.

A33
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Joseph Corrigan, the assistant warden of Joyceville 

Penitentiary, testified that he is a former "employer" of the 

applicant within the institution. Corrigan found the applicant to 

be a dependable worker who could be counted on to do his job. 

He views the applicant  as a stabilizing influence on the other 

inmates. According to Corrigan, the applicant is not at all 

violent, and does not appear to use drugs or alcohol, unlike 

many of the other inmates. 

Dr. Robert McCaldon, a psychiatrist who devotes 

half of his professional career to working with inmates in the 

various penal institutions in the Kingston area, also 

testified on the applicant's behalf. In Dr. McCaldon's opinion, 

the applicant'does not satisfy the criteria of dangerousness 

set out in the present section 688 of the Criminal Code. 

His opinion was based upon an interview with the applicant 

and an examination of the record of the applicant's conduct 

within the penitentiary. Dr. McCaldon indicated'that although 

his forecast that  the applicant would not be a danger ta society 

if released could not be relied upon as being one hundred percent 

certain, his forecasts are accurate about seventy percent of 

the time. Furthermore, his views are deserving of additional 

weight because of his . experience with inmates of penal institutions. 

. • . /5 
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The applicant himself took the stand to explain

some of his prior conduct. He admitted that as a young man he

A 35

had a "short fuse" which sometimes resulted in violent behaviour.

The applicant further testified, however, that he no longer resorts

to violence. He explained that he was once warned by a police

officer, following a fight in which he seriously injured another

person, that he could end up killing someone if he continued to

engage in such conduct. This seems to have left a lasting

impression upon him. Dr. McCaldon's testimony confirmed this

aspect of the applicant's evidence. Dr. McCaldon testified that

the applicant had been exposed to a Dr. Bruno Cormier while he

was in an institution in Montreal, and that-he appears to have

learned from him the foolishness of violence.

The applicant explained that the robbery

offences for which he was convicted in the 194-0's and 1950's

did not involve the use of a weapon. The applicant committed

the robberies by putting his hand in his pocket to make it

appear that he had a gun. In fact, he was not armed. Since

no evidence was called to contradict these assertions, I accept

the applicant's version.

The applicant also explained the circumstances'

surrounding his conviction for assaulting a police officer. In

that case, an officer who had not identified himself jumped upon

V

.
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the applicant, who claims merely to have defended himself.

Although the applicant also has been convicted

of escaping from prison and attempted escape, the applicant's

explanation of the circumstances surrounding the commission of

these offences satisfies me that no violence was involved.

In general, there is nothing to indicate that

the applicant has been violent in any way since 1960. It is

clear, however, that he'committed several property offences

during that period,including one while fie was on parole.

III RULING

As I indicated earlier, the original.decision

to sentence the applicant to preventive detention is not

being challenged in this application. Rather, it is the

continued detention of the applicant that is under attack.

Weighing all the evidence, I am satisfied that

the applicant has demoristrated on a balance of probabilities

that he is not dangerous according to the criteria contained

in section 688 of the present Criminal Code. Finding, as I do,

that there is no indication whatsoever that the applicant has

done anything violent during the past twenty-three years, and

that there is no danger of him doing violence to anyone in the

future, I must conclude that his continued detention is dis-

A36
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proportionate and thus in violation of section 12 of the 

Charter ot Rights.  To  continue to detain this man,who is no 

more than a "social nuisance",for more Than twelVe yearS 

surpasses all rational bounds ot treatment or punishment, and 

is so excessive as to outrage standards of decency. Such 

detention thus violates the applicant's constitutional right 

not to be subjected to cruel and unusual treatment or punishment. 
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Accordingly, I hold that the applicant's continued 

detention is illegal and in contravention of the Charter of Rights. 

The appropriate remedy is to grant the applications for a writ 

of habeas  corpus,  and for relief pursuant to . section 24(1) of the 

Charter, and to order that the applicant be released as soon as 

the appropriate documents can be prepared and executed, and 

arrangements have been made for his return to his home in 

• Montreal. 

. Although costs are sought by the applicant, 

1 am not convinced that this is an appropriate case for making 

such an order. Normally, costs are not provided in a matter 

such as this. Although counsel for the applicant has expressed' 

concern that if this matter is appealed by the Crown, the • 

Quebec Legal Aid Plan,may not be as helpful . as  Ontario Legal 

Aid has been, one hopes that the Crown would•make arrangements 

to ensure that the applicant would continue to be represented, 

so that this issue would not be finally disposed of by a higher 

court without he benefit of full argument. 
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THE Ilir:OlFr‘BLE MR. JUSTICE 
LINDE!: 

IN SPECIAL SITTING, AT THE 
COURT 1OUSE, KINGSTON 

IN THE MATTER OF AN APPLICATION l'OR A WRIT OF 
HAàEAS CORPUS AD SUBJ1CIENDUM WI TH CERTIaRARI 
IN  ,\J I)  THEREOF; 

AND IN TUE MATTER OF AN APPLICATION FOR A 
REMEDY UNDER SECTION 24(1) OF THE CANADIAN 
CHARTER OF RIcHTS AND FIMiDnMS; 

AND IN THE MA1TER OF PERCY WAYNE MITCHELL, AN 
INMATE OF AOYCLVILLE INSTITUTION, coRpLc111, 
SERVICE OF CANADA. 

ORDER 

UPON niE APPLICATION of Percy 1.!ayne Mitcholl for a writ 
of habeas corpus ajed sbjiciendum, with certiorari in lid thereof, 
uith respect to his confinement at the Joyeeville 

• Correctional Service of Canada, pursuant to his continued impri>onment 
under  sent eueof orevuntive detention under the authority of a 
Mandat d'Emprisonneent signed at Montreal, in the Province of Quebec, 
by the Greffier de la Paixct de la Couronne, and dated the 25th day of 
August, 1970, and upon ,the further application of the said Percy Wayne 
Mitchell for a remedy Under Section 24(1)  of the Canadian Charter of 
Rights and Freedoms, in the presence of Counsel rë 	AWia'ne -asid 
for  01-1J7U1'o'rUYjneral of Canada and for the Attorney General of 
Ontario, and having read the Affidavits - filed by and on behalf of the 
Applicant and the  Crown, and having heard the testimony of witnesses 

- called by the parties, and having read the Order made on the 7th day 
of July, 1983 and entercd the 5th day of August, 1983, and upon hearing 
that was  sa j!  by  Cotin cl  afort,said, and on consent this motion having 
been heard as an application for discharge of the prisoner as if the  
writ had been issued and returned: 

IT IS ORDERED that the said Percy Wayne Mitchell is 
no longer subject to preventive detention under the 
authority of the aforesaid Mandat d'Fmprisonnement 
signed at Montreal, in the Province of Quebec, by the 
Greffier de la Paixet de  la Couronne, and dated the 
25th da)' of August, 1970. 

1.  



2.

3.

SOL,GEN C ANA DA 1-
'
i131131. 1 0

0000022554

AND IT 1S F11R7'1iliP, t3Rl)liRl:T1 that insnfar as thc
sa i cl I'o>•cy ,1'aync Mitchell i s hc 1d i li eus tocly
purs Liant tu tlic :;aiii Mandat d'l:i,ipl•i,;oll•Iru1vnt
Si};I1Vt1 at 'În111.]'CSIl, in the Pl°oYtlll"C Of QIJellel:,
by the Greffier de ]a Pai.xcr dc la. ('c>illolllle,
and drttecl the 25th day of ,m,,iist, 19711, lie he
r ci c :l.`it'(1 tlil'r C;r I. t')17 ilji(i 4 111L°J I :1rn C'lt rr ()il, ll.•ito tIV.

AND IT 1 S F1IR'l'1lliR qRl)lil21:U t li:lt Lllc: rc lie no
^:^>.ts ^C tl^i.s :^1 ► 1^1 icatinn,

l;Il'l:ti ;:,ide1• iny hand th[:
day of i.^^...^.. , A. D. t983, .at

tCIe3 in Q7Cj_I :ioCk Gt

t--LI. 6--cal .

^i.^ ^`
t::+^^^ ••/ '- 1 t.Li"f^i.^.^^

e*a

Lx-.3 :t: .. °;..:r, ^ ... .:r-,;,Z^ll •^^

I»

0111 :,,•i0.,
1 J .^^1.

A 39

^ .^.t-, c

the .'::, i tl t:ut,rL III

Y

.

,,,^ Y








