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screening process was readily apparent, those choosing to leave rather than undergo
screening were free to do so and all those without prior security clearance were
equally required to submit to a search. More importantly, the case has nothing to
do with other kinds of constitutional challenges, such as freedom of expression
challenges.

What is directly at issue here is the constitutional validity of Regulation 233/10.
Regardless of the constitutional validity of the statute under which it was passed, if
the purpose or effect of Regulation 233/10 was to contravene one of the rights or
freedoms guaranteed by the Charter, it would be unconstitutional unless it can be
defended by the government of Ontario as a justifiable limitation on the relevant
Charter right or freedom.

Figure 38: June 26 - Police at the fence near King St. West and University Ave.
(Photo by George Tulcsik)

It is section 2(b) of the Charter, the “freedom of expression,” that was implicated
by the passage of Regulation 233/10. The concept of “freedom of expression” is
widely conceived under the Charter. Any attempt to communicate information

other than by violence is protected.* This aggressive constitutional freedom was

2 Irwin Toy Ltd. v Quebec (Attorney General), [1989] 1 S.C.R. 927 at para. 42.
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entrenched in the Charter to promote democracy and good governance by opening
channels of communication on matters of government policy, including through
protest. The right to protest is so important that the Supreme Court of Canada has
recognized that not only is expressive activity protected, “so too is the right to such
activity in certain public locations,”* including the streets of our communities.*
Regulation 233/10 was passed to regulate protest and therefore implicated the
freedom of expression guaranteed in section 2(b) of the Charter. Did it infringe or
deny that freedom, either in its purpose or in its effect?

There is no fair basis for suggesting that the Ministry’s purpose in recommending
the passage of Regulation 233/10 was to infringe or deny freedom of expression.
The Ministry’s stated purpose in promoting the regulation was to assist the Toronto
Police Service in having clear and consistent authority for maintaining the security
perimeter. More fundamentally, the regulation had the laudable purpose of
protecting participants from harm either from terrorist enemies or from protesters.
As indicated, violence or the threat of violence by anyone, terrorist or protester, is
not a protected form of free speech.’

Still, Regulation 233/10 did have the effect of limiting enjoyment of the
constitutional right of freedom of expression, even though the Toronto Police
Service has asserted that in requesting that the Ministry assist it in obtaining
Regulation 233/10, it had no intention of limiting peaceful protest near the security
perimeter.

The whole point in protecting freedom of expression is to permit messages to be
communicated. By creating a security perimeter that separated protesters from
participants, the ability of protesters to communicate directly with those they
wished to influence was infringed, if not denied. The constitutional freedom of
expression also protects the right to communicate in public places where one would
expect the constitutional protection of free speech, such as public streets.
Regulation 233/10 denied protesters access to public streets where democratic
discourse would ordinarily be expected and permitted. On the test provided for by
the Supreme Court of Canada, Regulation 233/10 therefore infringed upon freedom
of expression and would have been constitutionally invalid unless the government
of Ontario was able to demonstrate that it was a justifiable limitation on that
freedom.

® Greater Vancouver Transportation Authority v Canadian Federation of Students — British Columbia
Component, [2009] 2 S.C.R. 295 at para. 27.

* Montreal (City) v 2952-1366 Quebec Inc., [2005] S.C.J. No. 63 (QL).

* Supra note 42 at para. 42.
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224 In order to be justifiable, Regulation 233/10 would have to have satisfied the multi-
faceted test established by the Supreme Court of Canada in R. v Oakes.*® That is, it
must have been (1) prescribed by law, (2) enacted for a pressing and substantial
concern, and (3) it must pass a three-part proportionality test.

225 Standard (1), the prescribed by law test, is obviously satisfied. A regulation is, by
definition, a “law.” The limits imposed by Regulation 233/10 on freedom of
expression were therefore “prescribed by law.”

226 It is equally certain that standard (2) was met. The interests pursued by Regulation
233/10, including the security of participants at the G20 summit, were pressing and
substantial. There has been an established history of violence and threats of
violence at similar summits internationally and in Canada, making it imperative
that participants be protected.

227 The key issue is whether the security perimeter that was established and the police
powers triggered by Regulation 233/10 could pass the three-part test of
proportionality. The first part of this test is obviously satisfied. In order to meet
this requirement, the decision to erect a security perimeter for controlling access
must be a rational way of protecting the security of the participants. As
demonstrated by the R. v. Knowlton®” decision, which used common law police
powers to permit a security perimeter to be established — and as supported by
common sense — controlling physical access to at-risk individuals is an important
means of ensuring protection. Giving police officers extensive powers of search,
detention and arrest may be controversial but it is not pointless. There is a rational
connection between the goal and the strategy.

228 The second distinct proportionality standard requires that the law in question must
be “minimally impairing.” The idea is that where it is necessary to limit a
constitutional right, the right should be limited only as far as necessary to achieve
the relevant goal, which must be pressing and substantial. The pertinent questions,
as I see them, are whether the nature of the barrier was more intrusive than it
needed to be, and whether it was necessary to give police the extensive powers
conferred by the Public Works Protection Act in order to ensure the security of
participants.

229 On the first question, the barrier was transparent, permitting protesters and
participants who were in physical proximity to it to see each other. It would be
difficult to focus on the design of the fence in arguing disproportion. It is also

* R.v. Oakes, [1986] 1 S.C.R. 103.
" Supra note 23.
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possible that a court would defer to the judgment of security officials on the issue
of whether the security zone was larger than required. It is likely that the actual
perimeter supported by Regulation 233/10 would be found to be minimally
impairing.

- .

=

Figure 39: June 8 - The fence along Lower Simcoe St. near Bremner Blvd.
(Photo by Tomasz Bugajski)

230 The second question is the problematic one. Was it really necessary to confer the
police powers created by the Public Works Protection Act, exercisable in the
protest context, in order to protect G20 participants? I have serious reservations
about this. Security could have been provided by enabling peace officers to deny
entry to individuals for security reasons and to search those who were entering for
weapons. Yet section 3(c) empowered peace officers to “refuse permission to any
person to enter a public work” and imposed no express limits on why access could
be refused. This is unlike the Federal Foreign Missions and International
Organizations Act, which empowers the RCMP to deny entry “for the purpose of
carrying out its responsibilities under subsection (1)” which is described as “to
ensure the security for the proper functioning of any intergovernmental
conference.” The powers to deny entry conferred by the Public Works Protection
Act therefore seem to go farther than required because there are no criteria limiting
the discretionary power of the peace officers. Unless a court is prepared to hold
that it is implicit in the statute that the power to exclude must be exercised solely
for security purposes, the authority contained in clause 3(c) would likely be
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constitutionally overbroad and incapable of supporting a justifiable limit on
freedom of expression.

The most significant challenge in attempting to justify Regulation 233/10 in the
face of a freedom of expression challenge, however, arises from the combined
effect of sections 3 and 5 of the Public Works Protection Act, which Regulation
233/10 triggers. Those provisions empower peace officers to arrest protesters who
refuse or neglect to answer questions when trying to enter either a “public work™ or
its “approaches.” Surely it would be enough in protecting participants to empower
peace officers to prevent the entry of such persons without arresting them. It
strikes me to be a disproportionate interference with the protesters’ freedoms to
permit their arrest for failing to give good reason for entering, when simply
denying them entry would be sufficient. This would leave them free to protest
outside of the fenced area instead of languishing in a lockup. I therefore have
serious doubts about whether this essential part of the Oakes test could be met.

The third proportionality inquiry asks whether the overall benefits of a law
outweigh its negative effects. The question would be whether the security gains to
be made by Regulation 233/10 are valuable enough to outweigh the costs of
limiting access by protesters in the way that it did. There is no precise measure for
making that decision. It is worth noting, however, that the Ministry was of the
view that the regulation was unnecessary, as the Toronto Police would have
continued with the security perimeter pursuant to other lawful authority. It is
therefore difficult to imagine that Regulation 233/10 had the kind of value needed
to pass this constitutional threshold.

Ultimately, I have real reservations about the constitutional compatibility of
Regulation 233/10 with the demands of freedom of expression. The problem is not
that Regulation 233/10 supported a security perimeter. That would have been fine
had that been its only role. The problem rests in the excessive police powers that
passing the regulation triggered. Had Regulation 233/10 been challenged under the
Charter, there are serious questions about whether it would have passed
constitutional muster.

Putting Square Fence Posts in Round Holes

234

The Public Works Protection Act clearly provides for designation of “a building,
place or work™ as a public work (s.1). While it does not specify that this
designation must be accomplished through regulation, the Act does confer authority
to pass regulations “respecting any matter necessary to carry out the intent and
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purpose of the Act.” (s.6(c)).*® In order to be legally authorized and valid,
Regulation 233/10 had to be passed to support the “intent and purpose of the
[Public Works Protection Act.]” There is strong reason to believe it was not.
Simply put, the intent and purpose of the Public Works Protection Act is to protect
public infrastructure; Regulation 233/10 was not passed to secure places, it was
passed to protect persons, whether inside public works or not. Altogether apart
from its Charter problems, Regulation 233/10 was therefore probably illegal.
There was no authority under the Public Works Protection Act to pass it.

235 The ill fit between purposes seems clear. The historical context of the Public
Works Protection Act and the comments of the then Lieutenant Governor make it
evident that the “intent and purpose” of the Public Works Protection Act was to
guard government infrastructure from sabotage. This is equally apparent from the
terms of the statute itself. The things described expressly as “public works” in the
statute are mainly buildings or public utilities that could be destroyed. Moreover,
the statute allows for the appointment of guards to fulfill the objects of the statute;
section 2(1), which permits their appointment, is explicit that those guards are to be
appointed “for the purpose of protecting a public work.”

236 For its part, it is equally obvious that Regulation 233/10 was not passed to guard
government infrastructure from sabotage and was aimed at the security of
dignitaries. Consider the fact that three discrete strips of land were designated to be
“public works.” This was done solely to complete the barrier between outsiders
and G20 meeting participants. These three “places” had no inherent “public”
character and there was clearly no intention to protect them in their own right.
They were not susceptible to sabotage. They were included in Regulation 233/10
solely for the purpose of controlling entry to a secured area. This was done to
protect the people inside. Some of the buildings fenced in by the zone were public
works, but many were not. None of the government buildings that were inside the
perimeter were special in any way. Nor were those government buildings inside
the perimeter any more susceptible to sabotage than the public works left outside
the protected zone. Indeed, the orgy of property destruction on Saturday, June 26
suggests that public works immediately outside the zone were as at risk. Quite
clearly, Regulation 233/10 was enacted in order to assure legal authority to the
police for the erection of a security perimeter at the G20 summit to protect summit
attendees. The context of its passage shows this to be so.

8 Other authority is provided in subsections 6(a) and (b) for passing regulations under the Act. Neither
pertain here. Subsection 6(a) refers to regulations concerning guards. Subsection 6(b) permits
“approaches” to public works to be defined; Regulation 233/10 does not define approaches to public works;
it purports to designate the public works themselves.
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237 Even the Ministry’s stated purpose in promoting the use of the Public Works
Protection Act through Regulation 233/10 was to protect people, specifically
visiting dignitaries. The Public Works Protection Act authorized regulations to
protect buildings and places; Regulation 233/10 was passed for the unauthorized
purpose of protecting persons. The reasonable conclusion is that the regulation was
not therefore properly authorized by the legislation.

238 I need to be clear here. I am not saying that the protection of public works under
the Public Works Protection Act cannot be undertaken for the incidental or
ancillary purpose of protecting those inside the public works from injury from
misadventure. In this case, however, the impetus was not about places or
infrastructure with the incidental protection of those inside. Rather, the impetus
was the protection of individuals, with any public works that happened to be
protected in the process being incidental. Designating places as protected public
works was not an end in itself; it was a means to an entirely different end.

239 [ am also mindful of the fact that in R. v. Campanella, the Ontario Court of Appeal
recognized a role for the Public Works Protection Act in securing courthouses to
prevent violence to occupants. That case did not involve a designation by
regulation and so did not raise the issue of whether a regulation advanced the
statute’s “purpose and intent.” More importantly, the issue of the purpose and
intent of the enactment was not litigated; its application was assumed without
analysis, as the sole challenge was to the reasonableness of the compulsory

searches that were occurring.

240 Accordingly, I believe that in this case, a statute intended for one purpose was used
for another, and powers conferred for one purpose were co-opted for an
unauthorized one. The regulation-making power created by the statute was
therefore exceeded. As aresult, it is likely that Regulation 233/10 was ultra vires
and the designation of gaps in the security perimeter and other works within the
perimeter as public works was illegitimate.

Setting Reasonable Boundaries

241 Given therefore my view that the regulation was likely unconstitutional, the
Ministry acted unreasonably when it agreed to the Toronto Police Chief’s request
to put forward a proposal for designation under the Act. I want to be clear that I
have no basis for concluding that this was done with knowledge of these legal
problems. Legitimate reliance by the Ministry on solicitor-client privilege prevents
me from exploring the legal advice the Minister received about the lawfulness of
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Regulation 233/10, and so [ am left in the dark about what actually occurred.
Notwithstanding this, based on my analysis of the regulation, it is my opinion that
the Ministry’s decision to recommend the passage of Regulation 233/100 was
unreasonable.

It should have been obvious to Ministry officials that, even leaving aside the patent
problems of constitutional reach and questions about whether Regulation 233/10
was authorized by the Act, it was stretching the Public Works Protection Act
beyond its appropriate reach to use it in this way. The legislation was manifestly
passed to protect public works, not as a security vehicle for protecting visiting
dignitaries. It is an unhealthy practice to use legislation passed for one purpose to
achieve an entirely different purpose. Doing so diminishes the integrity of statutory
authority and has the potential to arrogate powers to the government that have
never been legislatively conferred. The decision to use this exceptional war
measures legislation was, in my view, opportunistic and inappropriate. In the
absence of proper legal authority in an area of Charter danger, if it was felt
necessary to provide legislative support for the security plan, it would have been far
better for the government to pass targeted legislation openly, with the issue of what
police powers should follow being exposed to public debate.

The Standing Committee on Regulations and Private Bills is charged with the duty
to review all regulations enacted, with particular attention to their scope and the
method of exercise of legislative power.*” The guidelines established for this
review stress that regulations should be in strict accordance with the statute
conferring the power, particularly concerning personal liberties, expressed in
precise and unambiguous language and should not impose a fine, imprisonment or
other penalty.” In recommending Regulation 233/10, the Ministry should have
realized that this regulation was on, if not over, the edge of the permissible
boundaries for the exercise of delegated legislative authority.

More importantly, by recommending the passage of Regulation 233/10, the
Ministry endorsed the use by peace officers of extravagant powers that they did not
require in order to provide security for G20 summit participants. It was unwise of
the Ministry to decide to encourage arming police officers with the exceptional
powers of the Public Works Protection Act in the predictably incendiary

¥ Legislation Act, 2006, S.0. 2006, c. 21, Sch. F, s. 33.

%% Ontario, Legislative Assembly, Standing Orders of the Legislative Assembly of Ontario (Ontario: Clerk
of the Legislative Assembly, January 2009), ss. 108(13)(i) and (ii), online: Legislative Assembly of Ontario
http://www.ontla.on.ca/web/go2.jsp?Page=/house-proceedings/supporting-

content/files/standing_orders&menuitem=dandp_proceedings&locale=en .
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atmosphere of an international summit because of insecurity about the legal
authority for the establishment of a security perimeter.

Not that it mitigates the problem, but there is reason to believe that Ministry
officials might not have fully appreciated the extensive police authority being
granted by the designation. They advised us that the decision to designate the
security area a “public work” was more of a “backstop,” as police already had
sufficient and similar powers and authorities under the Act and the common law.
In this context, designating three small areas of land as public works was perceived
as a minor technicality and the impact on stakeholders as “moderate.” In fact,
police did not have similar powers in common law. Under common law, they
could establish a security perimeter including over the three small areas of land
referred to in Regulation 233/10 and screen and search those who entered, but there
is no authority to arrest people who fail or refuse to answer, or who choose to walk
away rather than subject themselves to a search. Regulation 233/10 changed the
entire dynamic.

It is also important to recognize that some of the provisions of the Public Works
Protection Act triggered by Regulation 233/10 have questionable constitutional
validity. It was passed in the panicked atmosphere of war. Under the
circumstances, its constitutional foundation should have been carefully examined
before it was resorted to. Had this been done, it may well have been realized that
there are significant Charter problems with the statute.

Specifically, section 4 of the Public Works Protection Act provides that during a
prosecution:

... the statement under oath of an officer or employee of the government,
board, commission, municipal or other corporation or other person
owning, operating or having control of a public work, as to the boundaries
of the public work, is conclusive evidence thereof.

In other words, because of this provision no one is permitted to contradict the
testimony of an officer or employee about the boundaries of a public work, even if
that testimony is factually and demonstrably wrong. A provision like this, used in a
prosecution for any offence, is contrary to the presumption of innocence guaranteed
by section 11(d) of the Charter. Statutes that “presume” facts to be true have been
upheld in the face of Charter challenges, but only where those statutes permit the
presumed fact to be rebutted where it is inaccurate. This provision unquestionably
goes farther than it needs to and it is most unlikely that it would survive Charter
scrutiny.
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249 More importantly, there is reason to believe that provisions of the Public Works
Protection Act provide for arbitrary arrests, contrary to the Charter. Section 9 of
the Charter makes it unconstitutional to deprive individuals of their liberty contrary
to the principles of fundamental justice,”' and it is a principle of fundamental
justice that the liberty of individuals cannot be interfered with for no valid reason.’
The combined effect of sections 5(1) and 3(a) of the Public Works Protection Act is
to authorize arrest and detention — and therefore the deprivation of liberty — for no
apparent, valid reason. It is important to appreciate that these provisions not only
give peace officers the sensible power to prevent the entry to public works by those
who give no justifiable reason for wanting to enter — they authorize the arrest of
those who are turned away or walk away if they fail or refuse to explain why they
wanted to enter in the first place, or if they fail or refuse to identify themselves.
Once entry has been denied, there is no need for this.

2

250 Arresting those who attempt to enter in spite of being told not to is justifiable in the
interests of maintaining security, but arresting those who turn away — simply
because they do not explain why they want in or who they are — serves no valid
security purpose. From what we can determine, it appears that at least two people —
Mr. Vasey and Mr. Veitch — were arrested under the Act merely for failing to
provide identification. To compound the situation, both of them maintain that they
were not approaching or attempting to enter the security perimeter at the time of
their arrests.

251 Notoriously, Regulation 233/10 was misinterpreted by the police. The Toronto
Police Chief claimed that the regulation permitted the arrest of anyone who came
within five metres of the perimeter fence, when, in fact, it was intended that the
public works designation would operate only inside the security zone. The
regulation was also the subject of considerable confusion amongst Ministry
officials. This is not surprising. The regulation itself is extremely technical and
difficult to grasp without recourse to a map. Even Ministry officials acknowledged
that it was unclear. What is clear is that the powers under the Act, as opposed to
the regulation, were applied by police to require individuals to identify themselves
and submit to search, well beyond the security zone. Although this was not what
was intended by the Ministry in promoting the regulation, by endorsing the use of
the Public Works Protection Act and thereby calling attention to it, it gave officers
a new tool in their arsenal to contain protest. Once the Ministry had taken steps to
awaken the sleeping giant, it proved difficult to contain.

S R.v. Grant, [2009] S.C.J. No. 32 (QL).
32 Rodriquez v. British Columbia (Attorney General) [1993] 3 S.C.R. 519 at 594.
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Figure 40: June 26 - Riot police near Bank of Montreal’s Front St. headquarters.
(Photo by George Tulcsik)

The Ministry cannot be faulted for the training provided to police officers. The
police are responsible for knowing the laws that they enforce. However, the
Ministry recognized the importance of training before Regulation 233/10 was
passed, and I believe that the Ministry had some responsibility to ensure that the
intended boundaries of the regulation were clear to those who had to administer it.
This is particularly so, given the scope of the operation of the Toronto Police
Service, which was responsible not only for its own officers, but for thousands of
officers from across Canada who came to assist in maintaining peace and order
around the G20 summit. Providing security for an international summit is a
monumental policing challenge, and Toronto Police Service’s role was very
significant, given that it would be handling the lion’s share of protests in the area
outside the exterior security perimeter. These situations are tense, at times
explosive, and the possibility of violence erupting is palpable. The powers of the
Public Works Protection Act are quite breathtaking, and so is its potential for
infringement of civil liberties. Given these conditions, use of Regulation 233/10
without proper guidance as to its scope or intent was a recipe for abuse.

We learned that York Regional Police officers assigned to G20 summit security did
not find out about Regulation 233/10 until it was already in effect, even though
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some of these officers were actually responsible for fence security. Most York
officers heard about the regulation through the media. The York Regional Police
informed us that it sent about 450 officers to Toronto to assist the Toronto Police
Service with the summit. York officers were assigned to various duties. Three
teams of 41-49 officers, including supervisors, were assigned directly to the fence
line, and a fourth team was stationed in the “the PATH” (a network of underground
pathways in downtown Toronto) below the fence line. With respect to training
regarding Regulation 233/10, the York Regional Police told us:

At no time did he [the York Regional Police Inspector who acted as
liaison during the summit with the Toronto Police Service] receive any
material or information about the “fence line law” that could have been
disseminated to the participating officers.

Apparently, the Toronto Police Service also provided no information about
Regulation 233/10 to York officers when they checked in and attended morning
roll call sessions on June 21 and 22, 2010. It wasn’t until June 23, 2010, that some
but not all, of the York Regional Police Supervisors were briefed on the
Regulation, and began to educate other officers. Some officers received
information about the Regulation, the Act and a document entitled “Toronto Police
Service 2010 G20 Summit Interdiction Zone Access Policy and Procedure” while
“street side.” Other York officers apparently never received any information about
the Regulation, because they were not working when the information was supplied
or the information was never specifically provided to their team. The York
Regional Police told our Office:

As the summit carried on, most York officers became aware of the fence
law through the media. Some did not find out until they saw the press
conference with [the Toronto Police Chief] on Friday, June 25. It is
unknown whether or not all York officers received the information about
the fence line law, and if they did, when that notification actually took
place.

To their credit, once it was apparent that the police had misconstrued the intent of
the regulation, Ministry officials were quick to seek assurance that the mistake
would be corrected. It was, however, a case of too little too late. While it is
beyond my mandate to conclude that excessive force was used against protesters by
police authorities, or that the Act was misapplied, lack of training about Regulation
233/10 appears to have at least contributed, in part, to the chaos and confusion that
descended upon the city with the G20 summit.
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256 The Toronto Police Service was not the only stakeholder whom the Ministry should
have assured would know the full implications of the regulation. Other
stakeholders were also directly and, in some cases, detrimentally impacted by its
terms. They too should have been educated about it.

«.)

’-;_\\ . b A
Figure 41: June 26 - Police and civilians at University Ave. and College St.
(Photo by Ronnie Yip)

Best Kept Secret

257 The Public Works Protection Act may have been one of the best kept secrets in
Ontario’s legislative history, but technically it was not a secret at all. It had
appeared in virtually the same form for decades in the Statutes of Ontario, a civil
rights landmine waiting to be tripped.

258 It wasn’t just a question of the Act not being on the public’s radar; many lawyers
weren’t aware of it either. On top of that, it was evident from records we reviewed
during this investigation, and from at least one OPP official, that a lot of police
officers in the province had never heard of it. In this context, the Ministry’s
inadequate consultation leading up to Regulation 233/10’s enactment, as well as its
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deliberate strategy to keep news of the regulation hidden for as long as possible, are
quite startling.

During this investigation, the Ministry frequently maintained that it had to defer to
the Integrated Security Unit in matters of security, including with respect to what
information was to be disclosed to the public. However, the Ministry did not
ensure that the ISU was officially consulted or notified about Regulation 233/10. It
appears to have relied on others, primarily the Toronto Police Service, to relay
information to the relevant parties, and in doing so, effectively kept the ISU
operational command out of the communication loop. The ISU steering committee
lead had no idea that the regulation had been proposed, let alone enacted, until he
learned about it along with the general public. The manner in which the Ministry
approached consultation actually left the ISU with no opportunity to assess whether
G20 summit security interests would be better served by publicizing the regulation
or by keeping its existence quiet. Since the ISU communications team didn’t know
about the regulation, the information it provided through its website, in media
interviews and discussions with demonstration groups, and to businesses and
residents in the affected area, was necessarily incomplete. It was also caught off
guard when news of Regulation 233/10’s existence went public. This situation was
not only embarrassing, it created the potential for summit security interests to be
compromised. Certainly, friction among ISU partners was not eased by the manner
in which the consultation process was carried out.

While at some point the Ministry thought to ask whether the City of Toronto knew
about the proposed regulation, no one seemed particularly concerned when it
became clear that it did not. The regulation would impose virtual martial law on its
streets — one would think that the city would have had a significant interest in
knowing about it. The city also had the responsibility of notifying Torontonians
about what to expect during the summit. In fact, the Ministry later — misguidedly,
in my view — attempted to rely on the city’s efforts to publicize summit security
measures to suggest that notice of the regulation had in fact been given. City
officials quite rightly pointed out that this was not the case.

Senior city officials advised that they didn’t know about the regulation until it
became public knowledge. Its advertisements were not intended to and did not
provide notice of the effects of Regulation 233/10. It did engage in an impressive
public awareness campaign about the summit in a variety of languages, but only a
few advertisements appearing in English contained any information about searches
close to the security perimeter, and only a few of these ran prior to Regulation
233/10 taking effect. The information contained in the ads was incomplete.
Nowhere was the public advised that it was now an arrestable offence not to
provide identification or to answer police questions about why entry was sought to
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a secured area. Nowhere was the public advised that the police maintained the
authority to search those who approached the security zone, even if they abandoned
their attempts to enter or were denied entry. Nowhere was it disclosed that a
special regulation had been passed to supplement police powers by obliging people
to comply with police demands and directions or to face arrest. And no mention
was ever made of the Public Works Protection Act.

Then there is the matter of the general public. I do not agree with the Ministry’s
assessment that the interests of stakeholders — other than its key stakeholder, which
I presume to have been the Toronto Police Service — were moderate. By supporting
the use of the Public Works Protection Act through Regulation 233/10, the Ministry
was promoting legislation that substantially limited the rights and freedoms of
those living and working in the security zone, as well as protesters and others
desiring access. As the G20 summit approached, the Ministry was busy monitoring
Internet sites. It was well aware that demonstrators were being given rights advice,
which, if followed after Regulation 233/10’s enactment, could land unsuspecting
protesters in jail. Apart from insiders in the government of Ontario, only members
of the Toronto Police Service knew the rules of the game had changed, and they
were the ones holding the deck of “go directly to jail” cards. For the Ministry to
have remained silent in these circumstances, even after Regulation 233/10 was
public and filed quietly on the government’s e-Laws site, was unconscionable.

Figure 42: June 26 - Riot police walk by a burning patrol car.
(Photo by Frank Gunn, CP)
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Technically, Regulation 233/10 was not “secret” legislation. It satisfied the legal
requirements for publicizing regulations. All the formalities were observed.
However, there is a distinction between complying with the minimum technical
requirements of the law and acting prudently or even fairly. There is a Charter
case that illustrates the point — R. v. Yusuf.>

Mr. Yusuf, like many other members of his Somali community, smoked khat, an
African plant with narcotic properties. Khat was once used regularly by many
Somali-Canadians socially and during religious worship. Mr. Yusuf imported khat
into Canada openly, because it was legal — until May 14, 1997, when a regulation
was passed under the Controlled Drugs and Substances Act making it illegal. The
regulation was published in the Canada Gazette, but the federal government did
nothing more to publicize the change. It could have informed community groups —
groups known to assist Somali immigrants in understanding Canadian law — but it
did not bother to do so. It relied instead on routine formal publishing of the
regulation. Eight days after the regulation was passed, Mr. Yusuf went to pick up a
package of khat at the airport, unaware of the change. He was arrested and charged
with importing a controlled drug. This struck the judge as unfair, and he wouldn’t
have it. He held that where a regulation has special effect on an identifiable group
and there are channels of communication available, it is unfair to rely on
publication in official legal registries. Fundamental justice requires fair notice, and
fairness in this case required that more be done. The charge was thrown out.

To be sure, Yusuf'is a controversial decision, for it is one of the few exceptions to
the maxim that ignorance of the law is no excuse. Yet the outcome is attractive and
reasonable. It is fanciful to think that members of the public read e-Laws or the
legal gazettes. They do not. Even lawyers don’t spend their time reading these
turgidly boring documents unless they have reason to research a specific question.
It is not surprising then that the passage of Regulation 233/10 went largely
unnoticed. Certainly the press — whose role it is to advance democracy by
reporting on matters of public importance — did not pick up on Regulation 233/10
when its passage was published. Nor was it reasonable for the Ministry to assume
that reporters would think to look up a regulation under an obscure piece of
legislation.

S R, v. Yusuf, [1998] O.J. No. 3975 (Ont. Prov. Ct.).
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It is fair to assume that until June 24, when Mr. Vasey had the misfortune to be
unwittingly caught in the Act, most protesters were similarly blithely ignorant of
Regulation 233/10.

While communication breakdowns appear to have occurred between ISU partners,
which added to the confusion and lack of disclosure surrounding Regulation
233/10, I believe that the Ministry had an independent responsibility to ensure the
scope of the regulation was communicated to an unsuspecting public, not just after
the Toronto Police Chief had mistakenly characterized its scope — and the media
repeated this mistake — but as soon as it was passed; preferably while it was still
under consideration. The Premier and former minister have acknowledged that
more could have been done to ensure awareness of the actual scope of Regulation
233/10 after the misinformation was released. As some Ministry officials have
now conceded, this was not “business as usual.” Regulation 233/10 represented an
unprecedented use of a largely unknown Act conveying exceptional powers. It
therefore called for proactive public outreach to ensure that individuals were fully
informed, not a low-key reactive communications strategy.

The lack of adequate notice had other adverse affects. Whether or not I am right
about the authority for issuing Regulation 233/10 or its constitutional validity,
others deserved the opportunity to challenge it before it expired and became moot.
There should have been an opportunity to have it tested in court. There is a
notorious problem in vindicating civil liberties claims in protest cases. During a
protest, governments and police officers can adopt illegal strategies to limit protest,
because by the time legal action can be taken, those strategies will have played
themselves out. The protest will be over and the illegal strategy will have been
implemented. There is a whiff of this in the internal OPP email communication
where an OPP superintendent wanted to hold back on using the Public Works
Protection Act for a critical time because it would not likely stand up to
constitutional challenge after it had been used. Moreover, persons are often
arrested in contentious circumstances during protests but then not charged, so that
the legality of the arrest is not apt to be litigated. If a government is going to enact
special temporary legislation for pending protest situations that skirts the periphery
of constitutional validity, it should do everything possible to facilitate challenges to
it, including ensuring that the legislation is widely known. It is unreasonable to
rely on e-Laws services and legal gazettes.

Protesters and civil liberties advocates challenged the use of long-range acoustical
devices when they learned they might be deployed at the G20 summit. They
should have had a similar chance to try to stem, in advance, any damage that
Regulation 233/10 might do to the ability to enjoy the constitutional right of
freedom of expression and to protect protesters from arbitrary arrest.
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The failure to publicize the authority this special regulation conferred also defeated
the reasonable expectation of members of the public. This law subverted the
ordinary order of things and created a legal obligation on individuals to give their
names and state their reason for seeking entry into a secured area and to submit to a
search, and it created an offence for failing to do so. It deprived people of the
option of abandoning their efforts at entry in order to refrain from identifying
themselves or answering or being searched. And it created unusual powers of
arrest. The failure to publicize these implications of Regulation 233/10 created a
trap for protesters who attempted to insist on their legal rights.

Protest situations are inherently volatile. It is critically important that police
powers be clear, to minimize the prospects of challenge by protesters who think
that police are acting illegally. Every effort should be made to reduce tension and
distrust. The risks presented by the G20 meetings for tension and distrust should
have been obvious. The Ontario government should have reduced those risks by
ensuring the effective dissemination of complete and accurate information.

Not unlike the Yusuf case, the unique context in which Regulation 233/10 was
passed made effective publicity entirely possible. There were known protest
organizers who could have been contacted. More importantly, this was a special
event taking place in a geographically limited area. As the City of Toronto’s
efforts to ensure efficient traffic flow demonstrate, public and community
newspapers and flyers can reach those likely to be affected. Regulation 233/10,
with all of its implications, should have been widely publicized. It was not
reasonable in the circumstances of the G20 protests to have failed to do so.

Conclusion

273 1t is therefore my conclusion, pursuant to subsection 21(1) of the Ombudsman Act,

that the Ministry of Community Safety and Correctional Services promoted a
regulation that “appears to be contrary to law” and not “in accordance with the
provisions of any Act.” It was also unreasonable to support the adoption of that
regulation, given that it conferred unnecessary and constitutionally suspect police
powers in the volatile and confrontational context of inevitable public protest.
Moreover, the Ministry of Community Safety and Correction Services
unreasonably and unjustly failed, in advance of its enactment, to ensure both proper
consultation with stakeholders and that the citizens of this province were aware of
the highly exceptional police authority that had been conferred.
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The government has already announced that the Public Works Protection Act will
be reviewed, with full input from stakeholders. This is a welcome step in the right
direction. I am making two specific recommendations that I believe should be
considered in the context of this review.

My third recommendation is intended to address the Ministry’s failure to ensure
proper communication of a regulation that effectively increased police powers.
Generally, police authority is conferred through enactment of legislation,
accompanied by the openness, transparency, and accountability inherent in the
democratic system of government. There is a real and insidious danger associated
with using subordinate legislation, passed behind closed doors, to increase police
authority, and I believe that this practice should be sedulously avoided. However, |
recognize that there may be rare, urgent and pressing circumstances that justify
using a regulation to bolster police authority. In the event that this occurs, it is
imperative that the public be properly advised. In fact, in any case where police
powers are extended, and particularly in protest situations, I believe that the public
should be fully informed.
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Recommendations

Accordingly, I am making the following recommendations:

Recommendation 1:

The Ministry of Community Safety and Correctional Services should take steps to
revise or replace the Public Works Protection Act. 1f the government wants to
claim the authority to designate security areas to protect persons, an integrated
statute should be created that could be used not only to protect public works but
also provide proper authority for ensuring the security of persons during public
events when required.

Recommendation 2:

The Ministry of Community Safety and Correctional Services should examine
whether the range of police powers conferred by the Public Works Protection Act
should be retained or imported into any revised statute, including whether it is
appropriate to give police the authority to arrest those who have already been
excluded entry to secured areas, and whether it is appropriate to authorize guards
and peace officers to offer conclusive testimony, whether right or wrong, about the
location of security boundaries.

Recommendation 3:

The Ministry of Community Safety and Correctional Services should develop a
protocol that would call for public information campaigns when police powers are
modified by subordinate legislation, particularly in protest situations.

Recommendation 4:

The Ministry of Community Safety and Correctional Services should report back to
my Office in six months’ time on the progress in implementing my
recommendations and at six-month intervals thereafter until such time as [ am
satisfied that adequate steps have been taken to address them.

Response

276 The Ministry of Community Safety and Correctional Services was provided with an
opportunity to make representations concerning my preliminary findings,
conclusion and recommendations. On November 1, 2010, the Minister responded,
agreeing that the Ministry could have, and should have, handled the enactment of
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Regulation 233/10 better and noting that in future it would take greater care to
ensure that the Ontario public is given more adequate notice of regulation changes
of this nature.

The Minister also confirmed on behalf of the government his unequivocal
commitment to act on all of my recommendations in a timely manner.

He noted that Mr. McMurtry would be considering my report and
recommendations during his review of the provisions of the Public Works
Protection Act and offered his personal undertaking, as Minister, to clearly and
promptly communicate to the public any regulation or other changes to the Act that
may arise prior to receiving Mr. McMurtry’s advice.

A copy of the Minister’s response is attached at Appendix E.

I am satisfied with the Minister’s response to my Report and will monitor the
Ministry’s progress in implementing my recommendations.

André Marin
Ombudsman of Ontario
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APPENDIX A

YouTube Videos

References to Public Works Protection Act

1. Videos relating to the arrest of Charlie Veitch under s. 5(1) of the Public Works
Protection Act.

(a) http://www.youtube.com/watch?v=g mTMhn8iiM

(b) http://www.youtube.com/watch?v=rg9ruy4WeKM&feature=related

2. Videos of a man being stopped by police and asked to produce identification under the
Public Works Protection Act. He questions the legality of it, and is informed he will be
arrested if he does not comply. The incident appears to take place inside the fence.

(a) http://www.youtube.com/watch?v=8fRvFvoobhE&feature=related

(b) http://www.youtube.com/watch?v=7RUjNRika]M

3. Video of a police officer speaking “on behalf of the service” and answering questions
on the “public works area.”
http://www.youtube.com/user/ReetReeter#p/a/u/1/KB5gag5ulQA

4. Videos from the Toronto Police Service YouTube site prior to the G20 summit,
discussing parking, identification checks, but not the Public Works Protection Act.
(a) http://www.youtube.com/watch?v=trivRHgShiM

(b) http://www.youtube.com/watch?v=Xtj30BIZQjU&feature=related

5. Video of the Council of Canadians measuring and questioning the “five-metre rule”
outside the security fence downtown on Wellington and John streets. The clip also shows
searches at Allan Gardens.

http://www.youtube.com/watch?v=-COwy3r66pA

Identification and property search requests

6. YouTube mini-documentary on requests for identification in downtown Toronto under
the Public Works Protection Act. The filmmaker was asked to produce identification on
Cherry Beach, 3.6 kilometres outside the security zone.
http://www.youtube.com/watch?v=UE1UZWrfMI8&feature=related
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7. Video of a police officer asking for identification from a person he says he saw outside
the security fence the day before. The officer states that he saw the person “looking at
[him] yesterday.”

http://www.youtube.com/watch?v=Rx5bcYtY Y

8. Video from Monday, June 21, 2010, including commentary by a photographer who
was asked for identification and threatened with arrest on Spadina Ave. He says six
police officers surrounded and detained him, then took his identification.
http://www.youtube.com/user/CrucialMatters#p/search/3/-HO5RM9VKEc

9. Video of a group of police officers speaking with people at University Ave. and King
St., requesting to search their bags. One person refuses and is told to leave the area or be
arrested. The person questions the officers’ instructions in relation to his rights as a
Canadian citizen and is told by an officer: “This isn’t Canada right now” and “there is no
civil rights here in Ontario, how many times do you have to be told that?”
http://www.youtube.com/watch?v=RjVtsuoPlzk&feature=related

10. Video of a protester at Allan Gardens questioning police to clarify what legislation
gives them authority to search his bag and interfere with his rights to enter a public park
and participate in a peaceful protest. His goggles are confiscated.
http://www.youtube.com/watch?v=HZgjX5vHt20&NR=1

11. Video of a man being stopped on June 27 while participating in the “Critical Mass
Cycle” event. When he questions police, he is informed that “the rules today are
changed, they are different, you need to stop, we are going to search you and search your
bags.” His bags are checked, goggles are found in his possession, and he is arrested and
sent to the detention centre.

http://www.youtube.com/watch?v=ngcPPd9 ggc

12. Video of man being searched at Carlton and Jarvis streets.
http://www.youtube.com/user/TheRealNews#p/u/14/wugz f5jce0

13. Video of police officer conducting a backpack search, while a woman clearly states
that she does not consent to his actions.
http://www.youtube.com/watch?v=1 DBPREuWUA

14. Video of two women being searched by police at University Ave. and King St. An
officer states that he is allowed to detain people for investigative purposes pursuant to the
Criminal Code, if he has articulable cause. He indicates that investigative detention
allows him to search a person for a weapon.
http://www.youtube.com/user/guasapa#p/u/17/te03CxgpV00
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15. Video of a search at Bloor and St. George streets.
http://www.youtube.com/watch?v=VVI]yQbvMhRw&feature=related

Witness Accounts/Testimony of Arrests and Surrounding
Circumstances

16. Video of two men arrested prior to the G20 summit for failure to show identification
in the downtown area (6-minute mark).
http://www.youtube.com/user/weavingspider#p/u/26/XNNSXHT3FTA

17. Video of a woman blowing bubbles in the vicinity of police officers. An officer tells
her, “if a bubble touches me, you are going to be arrested for assault.” She is later shown
being arrested.
http://www.youtube.com/user/TheRealNews#p/u/8/PGMTm3QRwWECc

18. Videos shot on College St. after police arrested a deaf man for failing to comply with
police instruction.

(a) http://www.youtube.com/user/ReetReeter#p/a/u/2/aWmpBFig4Z4

(b) http://www.youtube.com/user/TheRealNews#p/u/31/D70A920pbv8

19. Video of man being searched in Yorkvile on June 27.
http://www.youtube.com/user/TheRealNews#p/u/17/uQYXH5gc6NO

20. Video of woman being detained and arrested at Queen’s Park:
http://www.youtube.com/user/TheRealNews#p/u/12/Yd5K-TfEeyU

21. Video of man saying, “I have no trust in the police or the system after this” and
volunteering to be arrested to get out from the police riot barrier.
http://www.youtube.com/watch?v=nIC--bUfM-E

22. Video of woman being arrested during the mass arrests outside the Novotel on the
Esplanade.
http://www.youtube.com/watch?v=rNrkxyjaPx8&feature=related

23. Video of news producer’s arrest while covering the events at Queen’s Park.
http://www.youtube.com/watch?v=AoNAbIL-fYY&feature=related
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Media Reports of Community Impact

24. Real News Network video of residents relating to mass arrest in Parkdale.
http://www.youtube.com/user/TheRealNews#p/u/8/bVwXOKZh40s

25. Video of Steve Paikin, host of TVO’s The Agenda, interviewed by Real News
Network on the mass arrests and police actions at the Novotel.
http://www.youtube.com/user/TheRealNews# p/search/3/DCWNgMV4Bgs

26. Video of man being arrested and detained during the mass arrests outside the Novotel.
(a) http://www.youtube.com/watch?v=57utIU1j8oU&feature=related
(b) http://www.youtube.com/watch?v=ZSWRNKmY6DI&feature=related

27. Firsthand account of a man who was arrested and detained at the Eastern Avenue
Detention Centre.
http://www.youtube.com/watch?v=Ntcr5E LE7M&feature=related

Related Videos

28. Video of crowd singing O Canada before being rushed by the police in riot gear on
Queen St West.
http://www.youtube.com/watch?v=rvXSpnG7E2g

29. Video of woman hit by projectile outside the Eastern Avenue Detention centre.
http://www.youtube.com/watch?v=3QxIcMSJINo

30. Video of protesters offering police officers copies of the Charter, which they decline.
http://www.youtube.com/user/SupportLocalScene#p/a/u/1/DgNGYIcWMOo

31. Video of protester being knocked down as mounted officers move in.
http://www.youtube.com/watch?v=5-p64RHqgi38
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e-Laws

Francais

Public Works Protection Act

R.S.0. 1990, CHAPTER P.55

Consolidation Period: From December 31, 1990 to the e-Laws currency date.

No amendments.

Definitions
1.In this Act,

“guard” means a guard appointed under this Act; (“gardien”)

“highway” means a common or public highway or a part thereof, and includes any street,
bridge and any other structure incidental thereto and any part thereof; (“voie publique”™)

“public work™ includes,

(a) any railway, canal, highway, bridge, power works including all property used for the
generation, transformation, transmission, distribution or supply of hydraulic or
electrical power, gas works, water works, public utility or other work, owned,
operated or carried on by the Government of Ontario or by any board or
commission thereof, or by any municipal corporation, public utility commission or
by private enterprises,

(b) any provincial and any municipal public building, and

(c) any other building, place or work designated a public work by the Lieutenant
Governor in Council. (“ouvrage public”’) R.S.O. 1990, c. P.55, s. 1.

Guards, appointment
2.(1)For the purpose of protecting a public work, guards may be appointed by,

(a) the Solicitor General;
(b) the Commissioner of the Ontario Provincial Police Force;
(c) any inspector of the Ontario Provincial Police Force;

(d) the head or deputy head of the municipal council or the chief of police of the



municipality in which the public work is located, or the person acting in the place
or stead of the head or deputy head;

(e) the chair or other person who is the head of a board, commission or other body
owning or having charge of the public work, or the person acting in the place or
stead of the chair or other person.

Powers of guard

(2)Every person appointed as a guard under this section has for the purposes of this Act
the powers of a peace officer.

Duties of guard

(3)Subject to the regulations and to any special direction of the Solicitor General or the
Commissioner of the Ontario Provincial Police Force, every guard shall obey all directions of
the person appointing him or her, any inspector of the Ontario Provincial Police Force, the
chief of police of the municipality in which is located the public work that he or she is
protecting, and the person who is in charge of the protecting of the public work.

Breach of duty of guard
(4)Every guard who,

(a) neglects or refuses to obey a direction that he or she is required to obey under
subsection (3);

(b) fails in any manner to carry out his or her duties as guard;

(c) leaves the location to which he or she is assigned as guard or ceases to act as guard
without leave of any of the persons mentioned in subsection (3); or

(d) otherwise conducts himself or herself in a manner not consistent with his or her
duties as guard,

is guilty of an offence and on conviction is liable to a fine of not more than $500 or to
imprisonment for a term of not more than two months, or to both. R.S.0O. 1990, c. P.55, s. 2.

Powers of guard or peace officer
3.A guard or peace officer,

(a) may require any person entering or attempting to enter any public work or any
approach thereto to furnish his or her name and address, to identify himself or
herself and to state the purpose for which he or she desires to enter the public work,
in writing or otherwise;

(b) may search, without warrant, any person entering or attempting to enter a public
work or a vehicle in the charge or under the control of any such person or which
has recently been or is suspected of having been in the charge or under the control
of any such person or in which any such person is a passenger; and

(c) may refuse permission to any person to enter a public work and use such force as is
necessary to prevent any such person from so entering. R.S.0. 1990, c. P.55, s. 3.



Statement under oath to be conclusive evidence

4.For the purposes of this Act, the statement under oath of an officer or employee of the
government, board, commission, municipal or other corporation or other person owning,
operating or having control of a public work, as to the boundaries of the public work is
conclusive evidence thereof. R.S.0. 1990, c. P.55, s. 4.

Refusal to obey guard, etc.

5.(1)Every person who neglects or refuses to comply with a request or direction made
under this Act by a guard or peace officer, and every person found upon a public work or any
approach thereto without lawful authority, the proof whereof lies on him or her, is guilty of an
offence and on conviction is liable to a fine of not more than $500 or to imprisonment for a
term of not more than two months, or to both.

Arrest

(2)A guard or peace officer may arrest, without warrant, any person who neglects or
refuses to comply with a request or direction of a guard or peace officer, or who is found upon
or attempting to enter a public work without lawful authority. R.S.O. 1990, c. P.55, s. 5.

Regulations
6.The Lieutenant Governor in Council may make regulations,

(a) providing for the organization, co-ordination, supervision, discipline and control of
guards;

(b) defining the areas that constitute approaches to public works, either generally or
with regard to a particular public work;

(c) respecting any matter necessary or advisable to carry out effectively the intent and
purpose of this Act. R.S.0. 1990, c. P.55, s. 6.
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ONTARIO REGULATION 233/10

made under the
PUBLIC WORKS PROTECTION ACT

Made: June 2, 2010
Filed: June 14, 2010
Published on e-Laws: June 16, 2010
Printed in The Ontario Gazette: July 3, 2010

DESIGNATION OF PUBLIC WORKS

Designation
1. The following are designated as public works for the purposes of the Act:

1. Everything described in clause (a) of the definition of “public work™ in section 1 of the Act
that is located in the area described in Schedule 1, including, without limitation and for
greater certainty, every sidewalk in that area.

2. The places described in paragraphs 1, 2 and 3 of Schedule 2.

Revocation
2. This Regulation is revoked on June 28, 2010.

Commencement
3. This Regulation comes into force on the later of June 21, 2010 and the day it is filed.

SCHEDULE 1
AREA REFERRED TO IN PARAGRAPH 1 OF SECTION 1

The area in the City of Toronto lying within a line drawn as follows:

Beginning at the curb at the southeast corner of Blue Jays Way and Front Street West; then north to
the centre of Front Street West; then east along the centre of Front Street West to the east curb of
Windsor Street; then north along the east curb of Windsor Street to the centre of Wellington Street;
then east along the centre of Wellington Street to the centre of Bay Street; then south along the centre
of Bay Street to a point directly opposite the north wall of Union Station; then west along the exterior
of the north wall of Union Station to the centre of York Street; then south along the centre of York
Street, continuing east of the abutments under the railway overpass, and continuing south along the
centre of York Street to the centre of Bremner Boulevard; then west along the centre of Bremner
Boulevard to the east curb of Lower Simcoe Street; then south along the east curb of Lower Simcoe


http://www.e-laws.gov.on.ca/html/source/regs/french/2010/elaws_src_regs_r10233_f.htm

Street to the north curb of Lake Shore Boulevard West; then west along the north curb of Lake Shore
Boulevard West to the south end of the walkway that is located immediately west of the John Street
Pumping Station and runs between Lake Shore Boulevard West and the bus parking lot of the Rogers
Centre; then north along the west edge of that walkway to the bus parking lot of the Rogers Centre;
then west along the south edge of the bus parking lot of the Rogers Centre to the west edge of the
driveway running between the parking lot and Bremner Boulevard; then north along the west edge of
that driveway to the north curb of Bremner Boulevard; then west along the north curb of Bremner
Boulevard to the east curb of Navy Wharf Court; then north along the east curb of Navy Wharf Court
to the southwest point of the building known as 73 Navy Wharf Court; then east along the exterior of
the south wall of that building; then north along the exterior of the east wall of that building to the
curb of Blue Jays Way; then north along the east curb of Blue Jays Way to the curb at the southeast
corner of Blue Jays Way and Front Street West.

SCHEDULE 2
DESIGNATED PLACES REFERRED TO IN PARAGRAPH 2 OF SECTION 1

1. The area, within the area described in Schedule 1, that is within five metres of a line drawn
as follows:

Beginning at the south end of the walkway that is located immediately west of the John
Street Pumping Station and runs between Lake Shore Boulevard West and the bus parking
lot of the Rogers Centre; then north along the west edge of that walkway to the bus parking
lot of the Rogers Centre; then west along the south edge of the bus parking lot of the
Rogers Centre to the west edge of the driveway running between the parking lot and
Bremner Boulevard; then north along the west edge of that driveway and ending at
Bremner Boulevard.

2. The area, within the area described in Schedule 1, that 1s within five metres of a line drawn
as follows:

Beginning at the southwest point of the building known as 73 Navy Wharf Court; then east
along the exterior of the south wall of that building; then north along the exterior of the east
wall of that building and ending at the curb of Blue Jays Way.

3. The below-grade driveway located between Union Station and Front Street West and running
between Bay Street and York Street in the City of Toronto.
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Ministry of Community Safety ~  Ministére de la Sécurité communautaire ﬁ K

and Correctional Services et des Services correctionnels
Office of the Minister ) - Bureau du ministre
. . . ‘-m’
25 Grosvenor Street . 25, rue Grosvenor : Ontario .
18" Floor . 18° étage . ’ :
Toronto ON M7A 1Y6 Toronto ON M7A 1Y6 ’ :
Tel: 416-325-0408 Tel.: 416-325-0408 CU10-04906
Fax: 416-325-6067 - . Téléc. : 416-325-6067 x i :
o | BECEIVED
November 1, 2010 ‘ ' ‘ : ‘
e NOv 1 2010
Mr. André Marin : TARIO
Ombudsman »\ OMﬂUthA;tTON ‘
Office of the Ombudsman of Ontario - SO

10" Floor, South Tower '
483 Bay Street =~ : : -
Toronto ON M5G 2C9

Dear Mr. Marin:

Thank you for provxdlng me with your draft report on the lnvestlgatlon of Regulatlon 233/10
made under the Public Works Protection Act (PWPA).

I have thoroughly reviewed the Report and appreciate the concerns you have identified
regarding the implementation and communication of Regulation 233/10. In particular, | want to
convey my agreement with your view that the ministry could have, and should have, handled the
enactment of Regulation 233/10 better. In future, we will take greater care to ensure that the
Ontario public is given more adequate notice of regulation changes of this nature.

"I would also like to thank you for the recomrhendations you have provided to addr‘ess' those
concerns, and to confirm on behalf of the government my unequivocal commitment to act on
. each of your four recommendations in a timely manner.

As you have noted in your draft report, | recently asked former Ontario Chief Justice . .
Roy McMurtry to lead a detailed review of the provisions of the PWPA in order to provide
recommendations for amendment of the legislation. His mandate allows him to give the
government specific advice on the flrst three of your draft recommendations

Under the reviews terms of reference, Mr. McMurtry has been explicitly asked to consider your
report and recommendations in developing his advice to the government. [ am confident that

. your investigation' will prove to be a valuable resource to Mr. McMurtry in his review, just as his
report will aid in the government’s implementation of your recommendations.

With respect to your final recommendatlon my mlnlstry is committed to report back to your
office at six-month intervals regarding the progress we have made in implementing your
recommendations.

FinaIIy, ['would also like to offer my personal undertaking, as the Minister of Community Safety
and Correctional Services, to clearly and promptly communicate to the public any regulation or
other changes to the PWPA that may arise prior to receiving Mr. McMurtry’s advice.

Thank you for the opportunity to respond to your report.
Yours sincerely,

Jim Bradley ©

Minister
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